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CASES 

Argued  and  determined 

VS  THX 

STATE  OF  NEW- YORK, 

n  AVCVfT  TBRM,  1824,  IS  THS  rORTT-VIlTTH   TXA&  OS  0V&  IITOSa 
PfiVDSIfCa. 


Robertson  against  Crowell,  impleaded  with  Padd  and 
Snowdon* 

Assumpsit.     The  defendant,  CromelL  pleaded  the  general  To  aniil  him- 

,  ...  .         I       .       .       1 1  ^1      'elf  of  a  ai9- 

issoe,  and  gave  notice,  with  that  plea,  that  he  should,  on  the  charf^a  of  the 

trial.  giTe  in  evidence  his  discharge  under  the  act  for  abol-  P"o»     ^^^ 
•  °  ^       o  impnsonment, 

hbing  imprisonment  for  debt  in  certain  cases ;  and,  at  the  the  defendant 
last  Circuit  Court  in  the  city  of  J^ewYorkj  the  cause  coming  ^"^  ^^ 
on  to  be  tried,  the  discharge  was  accordingly  offered  in  evi-  eharge ;  or  he 
dence  ;  but  the  Circuit  Judge,  supposing  this  to  be  the  sub-  evidence  on 
ject  of  a  special  application  to  this  Court,  overruled  the  ev-  the  trial, and  if 
idence,  and  directed  a  general  verdict  for  the  plaiotiif;  and  this      finding; 

^___.  should  make  a 

"*'^»  part     of     the 

postea,  oa 

W.  Thompson,  for  Crowtll,  moved  that  the  judgment  to  be  J'^'^'^Juj^e^i 
rendered  be  qualiGed  and  confined  to  the  property  of  Crow-  may  be  enter- 
e//,  80  that  no  execution  issue  against  his  body.  ^'h\xi   where 

this  coarse  wae 

overruled    by 

the  drcuit  judgpe,  and  the  plaintiff  did  not  express  a  desire  to  contest  the  dii^charge  at  the^ 

ciicMit.  nor  impeached  it  by  affidavit  on  motion,  in  the  supreme  eoart,  tohava  the  judg- 

qualified,  the  motiea  was  granted. 

Vol.  III.  $ 


u 

UTICA, 
Aug.  1024. 


CASES  IN  THE  SDPREME  COURT 

W.  King,  contra,  said  that  by  allowing  the  discharge  to  be 
introduced  on  a  summary  application,  the  plaintitTwas  de- 
prived of  all  opportunity  to  contest  its  validity  before  the 
jury.  Crowell  had  a  chance  to  prove,  and  have  it  tried  at 
the  Circuit,  and  it  is  now  too  late.  {Palmer  v.  Huichias,  1 
Cowen^s  Rep,  42.)  If  the  Judge  erred,  the  pfoper  course 
was  to  make  a  case,  and  bring  up  the  question  in  that  form. 

[WooDwoRTH,  J.     You  did  not  dispute  the  validity  of  the 
discharge  at  the  Circuit. 

Savage,  Ch.  J.     Do  you  now  deny  this  by  affidavit  ?] 

King.  We  do  not  deny  it,  because  we  supposed  this  t^ 
be  the  wrong  time  for  doing  so. 

Curia.  The  Judge  should  have  received  evidence  of  (he 
dischai^e,  and  oh  the  jury  finding  in  favour  of  its  validity, 
this  should  have  been  endorsed  as  a  part  of  the  postea,  and 
returned  -,  upon  which  the  plaintiff  should  have  taken  his 
judgment  so  modified  as  not  to  reach  the  defendant's  person^ 
But  the  discharge  was  not  contested  at.the  Circuit,  nor  is  it 
now  questioned.  We,  therefore,  grant  the  application,  under 
(be  special  circumstances  of  this  case. 

Motion  granted. 


Johnson  against  Rogers  and  Rogers. 

Th«  affida.  E.  CowEN  moved  to  change  the  venue,  in  this  cause,  from 
the  ^*  *venue  ^^^^  cou'^^y  ^f  Warren  to  the  county  of  Saratoga,  on  an  affi- 
must  state  the  davit,  in  which  one  of  the  defendants  swore  that  he  had  up- 
Jf/as  to^e  wards  of  20  material  witnesses  residing  in  the  latter  county, 

maieriaHiy  of  ^^^  \^  counties  south  of  this.     He  also  swore  that  he  had  a 

the  toUnetses.  ,        ,      .  .   •   i   /•  xi 

good  and  substantial  defence,  on  the  merits,  as  he  was  advi- 
sed by  counsel  and  verily  believed  ;  but  the  affidavit  did  not 
state  that  he  zoas  advised  by  counsel  that  his  witnesses  wer4 
material ;  and,  for  this  omission, 
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Aug.  1824. 

Curia.  We  require  the  same  strictness,  in  this  respect,  as 
in  shewing  the  defence  on  the  merits  generally.  The  party 
must,  in  both  cases,  swear  to  the  advice  of  counsel. 

Motion  denied  with  costs. 


Jackson,  ex  dem.  Gormai7,  against  Hooker. 

Thc  plaintiff  having  made  default  in  trying  this  cause,  ^^^^•^j^^*  ?^* 
pursuant  to  notice  for  that  purpose,  at  the  first  Circuit  after  cause,  plaintiff 
issue  joined,  the  plaintiff's  attorney  told  the  defendant's  at-  fonJ^nt  w^ 
torney  that  if  he  would  make  out  his  bill  of  costs  he  would  ™»^e  o«*  ^^ 
pay  it,  and  stipulate  to  try  at  the  next  Circuit,  ibis  he  did  late  and  pay 
iiot  do,  but  now  moved  for  judgment  as  in  case  of  nonsuit.     Defendimt^^** 

does  not  make 

S.  Forman,  for  the  motion*  bis  bin,    bat 

moves         for 

D.  fFoo A,  contra.  ':^rTZZ 

suit ;  aail  rul« 

Curia.    The  plaintiff's  attorney  must  now  stipulate,  and  ^^^^    i^iaiutiff 

paj  (be  costs  of  the  Circuit,  but  the  defendant  must  pay  the  pay  costs     of 

costs  of  this  motion.     Applications  to  this  Court  should  cer-  ^^^at^de  endant 

tainiy  be  discountenanced,  where  we  cannot  but  see  that  the  i»y,  costs   of 

party  might  have  taken  the  full  effectof  his  application  with-  "  Applications 

out  cominshere.     A  formal  tender  of  the  money  or  stipula-  tothi9Qourt,in 

-  CBses  where  n 

tJOQ  was  not  necessary  till  the  defendant  had  made  out  his  party       may 

biU  of  costs.     There  is  no  preteace  that  the  offer  of  the  orhis'^'motiTn 
plaintiff's  attorney  was  not  in  perfect  good  faith,  and  we  ]>vithout  com- 

eoBsidcr  the  proceeding  on  his  part  as  equivalent  to  a  tender,  {o^he  diSoun- 

tenaoced. 
Rule  accordingly; 
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Gris^vold 


Stewart.  The  People  against  James  L.  Thurman, 

The  people       t\    -q 

carnnot  be  non^      ^*  KussELL,  lor  the  defendant,  moved  fer  judgment  a&  in ' 

'"ifth. ...  <^««  of  ««»«»''• 

pecU  as  well  as 

e«,Tey  ^en-"       ^'  ^*  Maynard,  contra,  objected,  that  judgment  of  non^ 
jov    the  pre-  8uit<iannot  be  rendered  against  the  people. 

rogatircsorth© 

Britwh  crown,  Russell  said  the  suit  was  prosecuted  for  the  benefit  of  one 
F.  B.  and  he  wished  the  Court  to  make  such  an  order  in  this 
matter  as  finally  to  dispose  of  it,  even  if  they  could  not  ren- 
der a  technical  judgment  of  nonsuit ;  but  it  not  sufficiently 
appearing,  by  the  affidavits  which  he  produced,  that  this  was 
the  case,  and  these  affidavits  not  having  been  served  oa 
r.  B.  and  he  having  no  notice  of  this  motion, 

Th§  Court  declined  interfering.  They  said  the  preroga* 
tives  of  the  people  were  in  this,  and  many  other  respects, 
similar  to  those  of  the  British  crown.  In  this  point  of  view 
they  cannot  be  nonsuited* 

Motion  denied. 


Griswold  against  Stewart  and  others. 

Where  there      '^^^  defendant  pleaded  four  pleas,  and  in  October^  1821^ 

are  several  i«-  there  was  a  demurrer  to  the  first,  and  joinder,  and  issue  oa 

■ues    m     law    ,,  .-  ^i,*. 

joined  at  dif-  the  others.     Afterwards  the  defendants  amended   the  fir^t 

[r^the  ^mme  P^^*^'   ^^^  ^^^  plaintiff  again  demurred,   and  there    was  a 
cause,  its  order  joindcr  in  demurrer  on  the  5th  February^  1 822.     Afterwards 
dar  i!  deterl  »  further  plea  was  interposed,  by  leave  of  the  Court,, on  spe- 
aJtT^o?^  the  ^'*^'  application,  to  which  the  plaintiff  demurred,  and  there 
first  issue.         was  a  joinder  in  demurrer  thereon  in  May  last ;  ^nd  the  plain- 
tiff's attorney  had   noticed  the  cause  for  argument  at  thia 
term,  and  placed  it  on  the  calendar  according  to  the  date  of 
the  Anst  issue  in  law ;  and  on  the  first  day  of  this  ternii 
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D.  Kellogg^  for  the  defendants,  moTed  to  correct  the  cat-       utica, 
endar  b;  placing  it  according  to  the  date  of  the  last  issue.         ^^^'  ^^^ 

Jackson 

J.  Lynch^  contra.  ▼.      , 

■    Jen«f. 

Curi€u    The  cause  is  correctly  placed  at  the  date  of  the 
ij3t  issue. 

Motidn  denied. 


Clute  against  Van  Slyck. 

Oir  certiorari.  The  defendant,  being  Sheriff  of  'the  The  statute, 
county  of  Schentciady^  was  sued  before  a  Justice  of  the  f.^wj^fnAhe 
Peace,  for  an  escape  of  a  prisoner  upon  execution  ;  and  the  sheriff,  &c. 
Justice  gave  judgment  in  his  favour.  On  certiorari  to  this  on^erOict jkc! 
Court  the  judgment  was  affirmed  ;  and  now,.  >p  ^\  favour, 

•^   ^^  ^  does  not  apply' 

*  to  a  proceeding 

K.  F.  Btck  moved  for  double  costs,  upon  the  statute,  {stss.  up^Q  eertiora* 
24,  cfe.  47, «.  1 ,  1  R.  L.  1 55.)  "' 

S.  A»  Foot^  contra,  said  the  statute  did  not  apply  to  a  pro- 
ceeding on  certiorari ;  that  it  contemplated  an  action  in 
which  there  could  be  a  verdict  or  discontinuance,  or  a  non- 
suit 

Curia*    We  do  not  think  the  statute  applies  to  this  case. 

Motion  denied. 


Jacksok,  ex  denu  Titus,  against  Jones. 

A.  CoNKLiNo,  for  the  plaintiff,  moved  for  a  rule  that  the     Rule  made 
defendant  cause  two  certain  deeds,  described  in  the  affida-  dwlt^^dtpolit 

deeds,  which 
lie  relied  en  in  4erence  of  an  ejectment  brought  against  him,  in  the  derk^s  office  of  Jtf.  to 
the  end  tluit  the  plaintiff  might,  with  witnesses,  inspect  the  same. 

This  rule  made  on  affidavit  of  the  lea»or  of  the  plaiotiff  that  he  expected  tbUB  to  l>e  ?n^- 
bled  to  prove  the  dee4^  forgeries. 


IS 


tTTICA, 

Aug.  1824. 

Jackson 

V. 
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Tits  whereon  he  moved,  to  be  deposited,  in  the  Clerk's  office 
of  the  county  of  Jtfbnroe,  or  in  such  other  place  as  the  Court 
should  direct,  to  the  end  that  the  lessor  of  the  plaintiff  and 
his  witnesses  might  have  access  thereto.  This  motion  was 
founded  on  various  affidavits,  by  which  it  appeared  that  the 
defendant  relied  on  these  deeds  forfaiis  defence  in  this  action, 
and  on  an  affidavit  of  the  lessor  of  the  plaintiff,  that  he  ex- 
pected to  be  able  to  prove,  with  proper  opportunity  for 
that  purpose,  that  both  the  deeds  were  foi^eries. 

A.  Samson,  contra,  opposed  the  motion  as  unprecedented*. 
It  might  go  to  convict  the  defendant  of  forge^ry,  and  the 
Court  will  never  require  a  party  to  furnish  his  adversary  with 
the  means  for  th's  purpose.  He  also  read  an  affidavit  of  the 
defendant,  that  :ie  had  control  of  but  one  of  these  deeds,  and 
that  the  other  would  be  necessary,  as  he  was  advised  by  his 
counsel  and  believed,  in  the  execution  of  a  commission  which 
bad  been  issued  in  this  cause  ;  but  he  did  not  swear  that  he 
would   not  use  both  deeds  on  the  trial. 

The  Court  granted  a  rule,  that  the  deeds  should  be  depos- 
ited with  the  Monroe  County  Clerk,  for  the  purpose  men- 
tioned on  the  motion,  8  days  l>efore  the  next  Circuit  in  Moh'- 
roe.  They  said  this  would  give  time  for  first  using  the  deeds 
on  the  execution  of  the  commission. 

Rule.  On,  &c.  ordered,  that  the  said  defendant,  Samuel 
Jones,  cause  the  deeds  from  Katkan  Wood  to  David  Wood, 
and  from  the  said  Kathan  Wood  to  Seth  Jones,  in  the  affida* 
vit  of  the  lessor  of  the  plaintiff  mentioned,  to  be  deposited, 
at  least  8  days  before  the  next  Circuit  Court  to  be  held  in 
and  for  the  county  of  Monroe,  with  the  Clerk  of  the  said 
€ounty.(a) 


(a)  Mr.  C.  Graham^  (in  whose  behalf  Mr.  Conkling  moved)  farDishttd 
him  with  a  note  of  the  following^  case  :  MS.  ^  John  Brush  v.  Thomas 
GiBBOir.  In  *.^ugust  term,  1811.  Mr,  Graham,  upon  an  affidavit  of  the 
defendant,  slating^  that  the  suit  was  upon  a  note  of  |5000,  alleged  to  have 
been  made  by  him,  but  that  he  never  signed  the  same,  and  believed  it  to 
be  a  forgery,  and  that  he  could  prove^it  to  be  so,  if  the  Conrt  would  direct 
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It  to  be  deposited  iik  some  place  where  bis  witnesses  coald  have  reasonable- 
ecoeaa  to  it,  moyed  foir  an  order  apon  the  plaintiff  to  deposit  the  note  with 
one  of  the  officers  of  the-Court^  or  the  Recorder  of  J>few-York.  The  mo- 
tion was  opposed ;  but 

The  Court  granted  it,  and  ordered  the  note  to  be  deposited  with  the 
Oerk  of  the  Sapreme  Court ;  and  that  the  defendant's  witnesses  should 
bare  ateess  to  it,  for  the  purpose  of  examining  iV* 


Sect  CotDcnU  Rep,  590,  note  (a)  to  Dentlow  et  uxt  v.  Fowler,  where  the 
ea^  to  this  point  are  collected  ;  and  see,  also.  The  People  v.  CommUsion" 
erf  of  ICewcoitlt^  td*  633.  For  a  summary  of  the  English  practice  as  to  com- 
y^THng  the  production  and  inspection  of  papers  in  the  hands  of  the  adverse 
party,  whether  they  be  publick  or  private  .papers,  see  1  ^rehb,  Pr*  144, 
145;  Si(i.l96,  197. 


UTICA, 
Aug.  1824. 


Small  against  M^Chesnet. 

M*  HoTFMAN,  moved  to  set  aside  the  execution*  and  sub- 
sequent proceedings  in  this  cause.  He  shewed,  by  affidavit, 
that  the  execution  had  issued  against  the  defendant  and  been 
levied  before  the  record  of  judgment,  which  was  by  bond 
afid  warrant  of  attorney,  had  been  filed ;  that  is  to  say,  the 
execution  was  issued  and  levied  between  2  and  4  o^cIock  in 
the  morning  of  the  IZlh  July,  1824,  whereas  the  judgment 
was  not  signed  till  about  1 1  o'clock  of  the  same  morning, 
and  the  record  was  not  filed  till  4  P.  M.  of  the  same  day* 

He  relied  upon  Barrit  v.  Dana^  (20  John.  309)  and 
Ltmon  V.  Hexn  of  Staals^  (1  Cowen^s  Rep.  592.)  The 
Court  said,  in  the  latter  case,  they  would  examine  the  frac- 
tioosof  a  day  when  necessary  for  the  purposes  of  justice; 
and  it  is  surely  so  here.  Had  the  defendant  been  allowed 
lime  to  pay  the  money  till  the  record  was  filed,  perhaps  no 
axecution  would  have  been  necessary. 

L.  Ford,  contra,  said  that  Barrie  v.  Dana  was  the  case  of 
an  execution  issued  several  days  after  the  record  filed. 
Fractions  of  a  day  were  not  in  question. 

Curia.  The  party  who  moves  has  sustained  no  injury  by 
this  proceeding.    He  does  not  shew  that  the  money  would 


Thellawwni 
not  notice  the 
fractions  of  a 
day,  as  be- 
tween the  par- 
ties, in  order  te 
determine 
whether  the 
judgment  rec- 
ord was  filed 
before  execu- 
tion issued,  un- 
less to  prevent 
actual  injus- 
tice. 


so 
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have  been  paid,  and  farther  costs  prevented,  had  executfoii 
been  delayed  till  after  the  filing  of  the  record.  The  whole 
proceeding  is  on  the  same  daj,  which  the  law  will  not  divide 
into  fractions,  unless  this  be  necessary  for  the  purpose  of 
guarding  against  injustice.  Here  has  been  none.  The  ob- 
jection is  nnerely  technical^  and  the  technical  answer  is 
enough  where  there  has  been  no  injury  from  the  proceeding. 

Motion  denied^ 


Fox  against  Johnsoita 
A  return  to      0«r  Certiorari  from  a  Justice^s  Court. 

«       certiorari 

will  be  set  a-  -  .         ,  . 

tide,  if  it  be  /.  Setlyt^  moved  to  set  aside  the  return  to  the  certiorari  iii 
attorney^  for  *his  cause,  with  all  subsequent  proceedings,  upon  an  affidavit 
the^laiatiff  in  of  the  defendant^  attorney,  that  the  Justice  who  tried  the 
cause  in  the  Court  below  informed  him  that  one  of  the  at- 
torneys for  the  plaintiif  in  error  drew  his  return.  He  cited 
Rudd  V.  Baktr^  (7  John.  548.) 

S.  A.  Foot^  contra,  read  an  affidavit  of  the  Justice*  sta- 
ting that  he  delivered  the  certiorari,  and  a  copy  of  the  affi- 
davit upon  which  it  was  founded,  to  the  attorneys  for  the 
{^aintiff  in  error,  and  requested  them  to  draw  the  return  ; 
that  this  was  without  any  previous  request  or  solicitation, 
for  that  purpose,  by  them  or  either  of  them  ;  that  one  of 
them  did  draw  the  return,  which  he  read  over  to  the  Justice, 
and  the  same  being  correct,  he  signed  it-  He  also  read  an 
affidavit  of  one  of  the  attorneys  for  the  plaintifi  in  error,  who 
drew  the  return,  confirming  the  Justice's  affidavit. 

He  said  that  Rudd  v.  Baker  was  the  case  ef  an  officious 
intermeddling  on  the  part  of  the  attorney  ;  but  the  presen 
is  a  case  of  plain,  honest  dealing.     The  Justice  may  employ 
such  agent  as  he  pleases  to  draw  up  his  return.   If  it  be  false 
he  is  accountable. 
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WooDwoRTH,  J.  He  should  have  employed  some  one 
btbcrthan  the  attorney  for  the  plaintiff.  The  practice  of  re- 
torting to  the  attorney  for  the  plaintiff  in  error  is  a  dan- 
geroos  006.  h  is  liable  to  great  abuse,  being  in  the  hands  of 
^Dc  irho  is  interested  to  reverse  the  judgment.  The  righta 
.  of  the  defendant  in  error  are  concluded  by  the  return,  who 
must  sabmit,  or  be  put  to  the  expense  and  delay  of  an  ac 
tioD,  if  the  return  be  false* 

Sutherland,  J.     It  is  our  duty  to  reject  this  return,  on 

tile  same  principle  that  we  refuse  to  hear  an  affidavit,  taken 

before  the  attorney  in  the  cause.     It  might  be  different,  if 

the  attorney  simply  wrote  what  the  Justice  dictated,  acting 

the  part  of  a  mere  amanutnsis* 

FooL  The  present  case  is  little,  if  any  thing,  beyond 
that, 

WooDwoRTH,  J.  If  the  Justice  dictated  the  return,  it 
was  very  easy  to  say  so  in  the  affidavits. 

Foot  The  rule  which  the  Court  appear  inclined  to  es- 
tabVishi  would  hardly  allow  the  attorney  to  correct  a  cler- 
ical or  gramofiatical  inaccuracy,  or  to  make  a  copy  of  the 
retard. 

Savage,  Ch.  J.  That  would,  perhaps,  be  a  different  case, 
but  the  attorney  here  draws  the  whole  return,  upon  the  gen- 
eral request  of  the  Justice.  We  are  all  clearly  in  favour  of 
the  motion. 

Motion  granted. 
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Colt  against  Gregory. 

i2'^;Sde  "^ro^  E.  Grifpin,  inoved  to  set  aside  the  judgment  against  the 
ceedings  a-  defendant,  and  all  subwsequent  proceedings;  and  he  read  an 
toracy,  for  !rl  affidavit  of  the  defendant,  stating,  that  "  at  the  time  of  issu- 
regularity,  be-  ing  the  Capias  ad  respondendum  in  this  cause,  and  for  a  long 
vere  as  against  ^^^^  before,  and  ever  since,  he  has  been  and  still  is  anattor- 
» common  per-  ^gy  ^nd  Counsellor  of    this  Court."     The  affidavit  then 

son,  the  attor*        •' 

Bey  need  not  set  forth  that  a  Capias  had  been  served  on  the  defendant, 
Maviuhat  he  ^^^  Without  serving  any  other  papers,    either  on  him  or 

was  a  prmeti-  his  agent ;  that  the  plaintiif 's  attorney  had  treated  him  as  a 
«tn  J?  attorney,  ,  •    ,       .    , 

^°  common  person,  and  proceeded  to  judgment. 

Bat  it  is  e- 
tiougrhthat  he      Ostram,  objected  that  the  affidavit  did  not  state  that  h« 

swear  he  was  '       ' 

an     attorney,  was  bl  practising  attorney  at  the  time  of  the  suit  brought. 

which  throws 

othcr^^party  to  Curia'  This  was  not  necessary.  He  swears  that  he  wa» 
shew  that  he  an  attorney  and  counsellor^  and  this  is  sufficient,  prima  facUf 
tised  wUhin  to  shovf  that  he  had  practised  within  the  year.  If  other- 
th«year.  vrise^  it  lay  with  the  plaintiff  to  shew  it 

Motion  granted* 


Jacksoit,  ex  demm  Allbbt  and  others,  against  Carpevter* 
rrocecaings      J,  LvNCH,  for  the  defendant*  moved  to  stay  proceedings 

stayed  till  the  -^  r  • 

costs  paid,  in  a  in  this  cause,  until  the  lessors  of  the  }'»laintiff  had  paid  cer* 

*°i!-  ^,«.^!  tain  costs  incurred  by  the  one  ander  whom  the  defendant 

same  cause  m  •' 

the  circuit  is  in  possession,  in  prosecuting  an  action  of  ejectment  against 
^Mied^iaSes,^  the  tenant  of  the  lessors,  for  the  same  premises,  in  the  Uni- 
led  States  District  Court  of  the  Northern  District  of  Jfea- 
York^  wherein  the  title  of  the  present  lessors  was  in  questioa 
through  their  tenant,  and  wherein  the  plaintiff  succeeded* 
He  iniisted  that  this  came  within  the  case  of  Jackson  v«  Ed* 
wards.  (1  Ccwen^s  Rep.  138.) 
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It*  F»  Butler  J  among  other  grounds  of  opposition  to  the 
ffiotioD,  mentioned  that  the  first  suit  was  in  a  Court  procee* 
ding  under  the  constitution  and  laws  o(  the  United  States^ 
and  submitted  whether,  being  under  another  goverment  than 
that  aoder  which  this  Court  acts,  they  would  so  far  notice  the 
proceeding  there  as  to  interfere  in  this  manner ;  but  he  did 
not  much  insist  opon  that  ground. 

Lynchy  in  replj,  cited  Perkins  v.  Hinman^  (19  John*  337) 
where  this  Court  stayed  the  proceedings  in  a  suit  here  for 
the  same  cause  as  one  which  had  before  been  brought  in  the 
CoramoD  Pleas,  till  the  costs  of  the  first  were  paid. 

7%e  Coturt,  without  assigning  their  reasons  on  this  point, 
granted  the  motion. 

Motion  granted. 


UTICA, 
Aug^.  1824. 

v-^    -^ 

Fox 

T. 

SmitiL 


Fox  against  Smith. 

E.  Griffin,  for  the  defendant,  moved  to  set  aside  the  ver* 
diet  in  this  cause,  which  was  rendered  for  the  plaintiff  at  the 
last  Jtffer$on  Circuit,  under  the  following  circumstances : 
The  trial  not  being  closed  till  evening,  it  was  agreed  by>the 
counsel  for  the  parties,  that  the  jury  might  bring  in  their  ver- 
dict sealed  the  next  morning,  which  was  accordingly  done. 
On  the  jury  coming  into  the  box  the  next  morning,  and 
preseoting  their  verdict  sealed,  the  defendant's  counsel  re* 
quested  of  the  Judge  to  have  the  jury  polled,  which  he  de- 
nied, and  the  verdict  was  recorded. 

C  P.  Kirkland^  contra,  said  he  found  nothing  in  the  Eng« 
lish  cases  which  authorized  the  polling  of  a  jury  under  any 
circumstances.  If  the  right  arises  from  the  nature  and  con- 
stitution of  juries,  and  because  the  party  has  a  right  to  see  that 
it  is  the  separate  verdict  of  each  as  well  as  that  of  the  whole, 
here  be  has  the  proper  evidence  of  that  by  an  arrangement 
to  which  he  was  a  party,  by  which  the  jurors  each  affix 
Ihetr  hand.   In  the  case  of  Root  v.  Sherwood^  (6  John. 


Th«  jory  may 
be  polled  at  a- 
ny  time  befor* 
the  Terdict 
i>  recorded, 
at  the  instance 
of  either  par- 
ty, whether  it 
be  a  sealed  er 
oral  Tordict. 
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Gale. 


Rep.  68)  the  onlj^  question  was,  whether  the  Circuit  Ju4ge> 
has  the  power  to  poll  the  jury.  His  power  was  established 
bj  that  case,  but  it  is  a  matter  of  discretion  with  him.  An 
unqualified  right  to  poll  the  jury,  by  a  party  who  has  had  every 
chance  to  tamper  with  them,  might  lead  to  the  greatest  abuse. 
In  Blackhy  v.  Sheldon^  (7  John.  32)  it  is  said  the  jury  may 
be  examined  by  the  poll,  if  the  Court  please  ;  and  again,  "  If 
the  verdict  be  delivered  in  wr'ting,  as  it  was  here,  the  Jus- 
tice had  a  right  to  permit  the  verdict  to  be  taken  by  the 
poll." 

WooDWORTH,  J.  Conceding  that  the  Judge  may  order 
the  jury  polled,  seems  to  give  the  party  a  right  to  insist  on 
it.  I  think  this  cannot  be  a  matter  of  mere  discretion.  It 
has  been  the  uniform  practice  at  the  Circuit,  as  far  as  I  have 
been  acquainted  with  it,  to  allow  the  jury  to  be  polled,  wheth- 
er the  verdict  be  sealed,  as  here,  by  censent,  or  delivered 
ore  tcnus  by  the  foreman. 

Curia.  We  think  the  jury  may  be  polled,  at  the  instance 
of  either  party,  at  any  time  before  the  verdict  is  recorded^ 
whether  it  be  sealed,  by  consent,  or  is  oraL 

Motion  granted^ 


Jackson,  ex  dem.  Porter  and  others,  against  Gale. 


Oo  re-taxaUon  ^HE  plaintiff  having  recovered  in  ejectment,  on  verdict 
of  costs  in  e-  and  a  case  made  and  argued^  tb^  commissioner  had  taxed 
c^se^made^fbr  the  following,  among  other  items,  in  the  bill  of  costs  : 

nrg^umenU  tho 
folloiviDg;  items 
ullowed :  Ser- 
ying  narr» 
Kale  for  rcmo' 
nei — atty's  fee 
on  argument 
for  each  term 
at  vhich  noti- 
ced— dr.judgt. 

record,  Ibl.  4,  ,     ^  >.    *         x      i-  .  -.   i- 

and  same  in  N.  P.  record— ;/!. /a.  for  costs— fee  on  ttmo^  vnt^f  ponesueK, 
ilotif^a  apd  mle  lor  ar^^offlent  disallowed. 


Serving  narr. 

Mo.  and  rule  for  argument, 

Rule  for  remanet^ 

Atty's  fee  on  aigument,  {several  termsy) 

Drawing  judgment  record,  ful.  4,  at  19, 


{1,00 

3,75 
76 
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Sberiflf's  fees  on  serving  writ  of  poasessioD,  with 

aid,  &c.  3,75 

Fi. fa.  for  costB,  1,32 

"^  J.  C.  Spencer^  for  the  defendant,  moved  for  a  re-taxation. 
He  did  (his,  he  said,  principally  with  a  view  to  the  attorney's 
fee  00  aigument,  which  here  amounted  to  a  large  sum,  as 
the  cause  had  been  noticed  for  argument  a  great  number  of 
times,  and  an  attorney's  fee  charged  for  each  term.  He  in- 
sisted, that  the  attorney  would  be  entitled  to  but  one  fee  on 
aiigument,  and  this  for  the  term  at  which  the  cause  was,  in 
fact,  aigaed.  The  phrase  providing  for  the  allowance  of 
this  fee,  differs  from  the  one  which  allows  a  fee  to  counsel. 
The  lalter  is,  attending  prepared  for  argument-— the  former 
is,  arguing,  &c.     (2  R.  L.  16,  16.) 

^.  Samson,  contra. 

Curia.  It  is  reasonable  that  this  fee  should  be  allowed  for 
each  term  at  which  the  cause  is  noticed  for  argument.  The 
attorney  attends,  whether  he  succeed  in  reaching  the  cause 
OD  the  calendar  or  not.  The  other  items  are  correct,*  with  the 
exception  of  that  for  serving  writ  of  possession,  which  must 
be  reduced  to  {1,25,  and  motion  and  rule  for  argument,  which 
mast  be  <itricken  out.  The  only  objection  against  the^./a. 
for  costs  is,  that  it  might  have  been  incorporated  into  the 
writ  of  possession.  This  is  true,  but  the  party  may  also  elect 
to  proceed  with  it  separately.  Though  the  4  folios  are 
drawn  for  the  nisiprius  record,  yet  it  is  necessary  to  make 
another  draft  when  the  judgment  roll  comes  to  be  framed. 
It  is  no  objection  that  a  similar  charge  was  dlowed  in  the 
msiprms  record.    They  are  distinct  instruments. 

Samson.  The  ^3,75  were  taxed  by  anticipation,  on  the 
ground  that  aid  might  be  necessary  in  executing  the  writ  of 
possession,  it  was  thought  that  this  should  be  placed  at  its 
highest,  and  a  deduction  made  in  the  event  of  execution  be- 
ing executed  in  the  ordinary  way. 

Savage,  Ch.  J*    We  cannot  anticipate  resistance  to  the 

•£^r,sotbat  aid  will  be  necessary. 

Rule  accordingly. 


WTICA, 
Au^.1824. 
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UTICA, 
Au§:.  1824. 

The  Peopl* 

V, 

Honienfralts.  The  PeOFLE  against  HoNSENFRA^TTS. 

j^^S^nf  "for  '^^^  defendant  was  leaior  of  the  plaintiff  in  cjectnaent, 
costs  against  entered  into  the  consent  rule,  and  the  verdict  and  judgment 
PreseiSin*  the  ^^""^  against  James  Jackson^  the  nominal  plaintiff.  Hereupoa 
*®3?r  of  the  the  defendant's  attorney  issued  a  ca.  sa.  against  James  Jack- 
the  ca.  ta.  and  son,  for  the  costs,  which  was  shewn  to  Honsenfratts,  the  les- 
with'^Uie  CO™  ®®"*'  ^^^  ^^^  shewn,  at  the  same  time,  the  original  consent 
lent  rule,  and  rule,  and  served  with  a  copy  thereof  by  one  who  hj\d  a  writ- 
co8ts,i9*note-  ^^n  authority  from  the  defendant's  attorney  to  receive  the 
Booofh  to  ^M-  costs.     He  demanded  the  costs  of  Honsenfraits  upon  these 

rant  an  attach-  ...  ■■ 

ment,  but  the  papers,  and  they  not  bemg  paid,  an  attachment  was  issued, 
■houfd  be  ser-  ^^^^^  being  served  and  returned  at  this  term, 

ved  by  shew- 
ing him  the  o-      Jfoxon,  for  the  defendant,  objected  that  the  attachment 

fivexio^copy!  ^^^  improvidently  issued,  inasmuch  as  no  taxed  bill  of  costs 

bad  been  shewn  and  demanded,  nor  was  any  copy  served, 

S.  Wo6d,  for  the  plaintiffs,  said,  the  ca.  sa,  is,  in  this  case, 
conclusive  evidence  as  to  the  amount.  The  English  prac- 
tice is,  t#  demand  the  amount  contained  in  the  ca»  sa.  and, 
on  non-payment,  move  for  an  attachment,  as  was  done  in  this 
case.  He  cited  Runnington  07i  Ejectment^  416,*  and  2  SelL 
1 IG,  where  this  is  laid  down  as  the  rule  of  the  K.  B.  which 
governs  this  Court. 

Curia.  The  defendant  must  be  discharged.  The  plain* 
tiffs  have  proceeded  irregularly.  The  lessor  of  the  plain- 
tiff should  also  have  been  served  with  a  taxed  bill  of  the 
costs,  by  shewing  him  the  original  and  delivering  a  copy,  be* 
fore  npkoving  for  the  attachment- 
Rule  accordingly. 
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Aug.   1824 


la  the  matter  of  Lemuel  Smith   against  The  Judoes  of  y, 

the  Coart  of  CommoQ  Pleas  of  the  couDty  of  Putnam.      J^^s^  of  Put- 

'  notn 


A  CAUSE  between  Fitzpainck^  plaintiff,  and  Smithy  defen-     a  cause  be« 
dant,  bad  been  commenced  and  carried  to  issue  in  the  Putnam  ^y  habelu^cw'' 
Commoo  Pleas  ;  and  then  the  defendant  removed  it  by  ha-  put  from  the 
6e(»cofpt(9  into  this  Court,  but  putting  in  no  hziUdL procedendo  to '^^s^  court. 
issued  and  was  filed  in  th«  Common  Pleas,  in  February  term  ^®       former 
last,  and  on  the  last  day  of  that  term  the  plaintiff ?s  attorney  diction  till  a 
moved  to  bring  the  cause  on  to  trial.     This  was  resisted  by  j^f^^"  ^J 
the  defendant's  counsel,  on  the  ground  that  the  cause  had  but  thia  be  doQe« 
the  day  before,  as  appeared  by  the  procedendo  on  file,  been  Jng    ST^the 
brought  into  that  Court ;  and,  therefore,  no  notice  of  trial  ^^^^  ^   ^^ 
could  regalarly  have  been  given.     The  Court  decided  that  irregolw, 
tbey  would  hear  the  cause,  and  it  was  tried  accordingly^  and 
a  Terdict  found  for  the  plaintiff,  the  counsel  for  the  defendant 
dedining  to  appear.     At  their  next  term,  in  June  last,  a  mo- 
tion was  made  to  the  Common  Pleas  to  set  aside  the  verdict, 
&c.  as  irregular,  but  tbey  denied  the  motion- 

A  motion  was  now  made  for  a  mandamus,  requiring  the 
Court  of  Common  Pleas  to  vacate  and  set  aside  this  verdict 
and  the  sobsequent  proceedings. 

W»  Nelsotij  for  the  motion. 

J.  Oppit^  contra. 

Curia.  The  Court  had  no  jurisdiction  of  the  cause,  and 
co>ald  not  proceed  till  after  the  procedendo  filed.  Of  course, 
there  could  have  been  no  regular  notice  of  trial.  The  pro- 
ceedings of  the  Court  below  were,  for  this  reason,  irregular, 
and  the  motion  must  be  granted. 

Rule  for  a  mandamas. 
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UTICA, 
Aug.  1824. 


HoiE  against  Bates,  Sheriff  of  Ontario. 

A  circuit  judge  A  TRIAL  being  had  and  a  verdict  rendered  for  the  defen- 
der ^^  *a  ^*"*'  *°  Jiirw  last,  at  the  Ontario  Circuit,  the  plaintiff's  at- 
stay  of  procee-  tomey  made  and  served  a  case  for  the  purposes  of  a  new  tri-. 
furSier  order  ^'9  tp  which  amendments  had  been  proposed  and  notice  of 
u^^a  venUct^  s®*^"°g  *he  case  given  ;  but,  before  settled,  the  Circuit  Judge 
&c.  though  be-  granted  a  general  order,  that  "  all  proceedings  on  the  part  of 
tled«  "  ^^^  defendant  in  this  cause,  upon  the  verdict  rendered  in 

the  same,  be  stayed  until  the  further  order  of  this  Court ;" 

and  now, 

•/•  C  Spencer^  for  the  defendant,  moved  to  set  aside  the 
order  as  irregular.  He  said  the  Judge  had  power  to  enlarge 
the  time  for  making  a  case,  proposing  amendments,  &c.  but 
he  cannot  grant  an  indefinite  order  to  stay  proceedings  ^^  un- 
til the  further  order  of  'he  Court."  It  may  deprive  the  par- 
ty of  an  appeal  to  this  Court,  from  an  order  ou  the  case  set- 
iUdj  where  the  opposite  party  has  ample  time  to  settle  the 
case  before  the  term; 

W.  Huhbell,  contra. 

Curia.  We  think  the  Judge  had  a  right  to  grant  this  or- 
der«  He  understands  the  case ;  it  is  tried  and  finally  settled 
before  him  ;  and  he  will  not  grant  the  order  unleAs  satisfied 
that,  when  settled^  there  will  be  probable  cause  for  setting 
aside  the  verdict.  We  see  no  reason  for  requiring  the  party 
to  wait  till  after  the  caie  settled,  before  be  obtains  this  geQ-* 
eral  ordet* 

Motion  dented. 


Aug.  1834. 


Gat  againsi  PATTtftsON; 

Thm  cansehlicl  been  rJftferred,  and  the  report  being  iti  fa-  th«  statute 
tourof  the  plaititifT,  the  taurag  officer  had  allowed  in  the  i8i3,^««.36| 
lazatioD  of  costs  $4&,  as  a  counsel  fefr  for  5  dajs  attend-  ^^^^  \^ 
ince  of  counsel  before  the  riefer^es;  u  cue  of  ret^ 

£•  WilHams^  for  the  defendiLnt,  appealed  frohi  this  taxa-  mmqb  tinu  he 

tion.     He  said  he  was  aware  that  this  chai^e^had  been  al-  pr**J^ai«rp!i^ 

lowed  under  the  clause  in  the  act  of  April  5,  1813,  (I  R.  L,  ty  for  such  aer* 

517,  s.  4)  which  declares  that,  on  taxation  of  costs  upon  a  .^^e,^  ^^ 

reference,  "  a  reasonab'e  allowance  shall  be  made  to  thfe  ««Jru«    upom 

r  J,        •  or  attend  th* 

prevailing  party,  for  such  services  and  expenses  as  maj  ac-  referende     of 

cruc  upon,  or  attend  the  reference  of  the  causfe."  With  def-  J^  not "«i* 

ereoce,  he  considered  the  practice  incorrect.    The  fee  bill  tend    to    the 

was  passed  April  9/A,  of  the  samfe  year,  (2  R.  L  3)  fixing  the  ^but'^i^con* 

Allowance  to  attorneys,  counsel,  witnesses^  fee;  and  if  the  ^^    *<»  the 

rf.  .      t        .   »     .  II  11  incidental  ex*- 

former  act  contemplated  an  extra  allowance,  it  was  repiealed  pemes  of  tb« 

by  the  tattet*.    But  the  statute  authorizing  this  reasonable  at-  '•^'^•^^ 

towance^  may  be  satisfied,  entirely  independent  of  attorney 

tad  counsel  fees.  It  means  no  more  than  that  the  allowance 

idiall  be  mad^  for  those  expen<tes  not  etnbraeed  by  the  fee 

bill,  owing  to  the  pbculrar  course  of  proceeding  ;  such  as 

tbe  expenses  of  tbfe  refereea,  as  house-room,  board,  &c.     In 

M  bCber  respects  the  quantum  should  be  graduated  by  the  fee 

ImIL     If  you  give  ad  extra  allowance  to  tounsel,  there  is 

nothing  to  prevent  your  enlarging  the -fees  of  the  attornRpy^ 

witnesses,  the  magistrate  forswearing  the  referees,  fee.  Thia 

Iktay  certainly  be  don^  upon  the  same  principle. 

W,   Hi  Mdynard  <{r  G.  C.  Bronsan^  contrd,  l-etied  lipott 
the  practice  as  settled,  and  mentioned  a  rnanuscript  case  de** 
tided  several  years  ago,  upon  the  authority  of  which  this  al-» 
'  lowance  bad  been  repeatedly  made. 

Curia.    This  counsel  fee  has  been  Allowed  in  practice '; 
but,  on  examining  the  subject,  we  think  tbe  allowance  wa* 
Vot.  111.  B 
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VTicA,      erroneous.   Tbe  words  of  the  statute  maj  be  satisfied  by 

^^|:J^    taxing  the  incidental  expenses  of  the  refereea  ;  and  we  think 

Cutler       this  is  all  the  legiaiature  intended.     We  direct  a  re-taxation 

Colrer.      accordinglj. 

ilule  accordingly. 


Cutler  at^ainst  Colver. 

hwbJeVu^      Judgment  being  against  the  defendant,  who  had  not  put 
<hI,  the  plain*  Jnspccial  bail,  the  plaintiff  issued  a  Ji.faj  returnable  at  the 
^^id,^}!,^    it^  present  tern))  with  which  the  Sheriff  called  on  the  defendant, 
end  iaiiMraM.  ^^q  said  he  had  no  personal  property  to  satisfy  it,  but  he 
had  real  estate,  which  be  pointed  out  to  the  Sheriff.     This 
real   estate  being  heavily  encumbered  hy  previous  judg- 
ments,  &c.    tbe  plaintiff  took  back  the  JL  fa.  and  gave 
tbe  Sheriff  a  ca*  <a«  which  be  executed.     The  defendant 
being  in  prison,  a  motion  waa  now  made  for  bis  discharge) 
and  the  only  question   was,  whether  taking  back  the  JL 
fa.  and  issuing  a  ca.  sa.  was,  under  the  circumstances,  reg- 
ular* 

Cnria,  Had  there  been  no  effort,  on  the  part  of  the  Sher- 
iff, to  execute  this  Ji.  fa.  it  would  be,  at  least,  questionable 
whether  tbe  plaintiff  might  not  have  withdrawn  it  and  taken 
his  ca.  sa.  But  here  was  a  virtual  levy  of  the/,  fa.  after 
which  itcouldnot  be  withdrawn*  Its  execution  should  have 
been  completed.(a)  Tbe  ca.  sa,  must  be  set  aside,  on  the 
defendant's  stipulating  not  to  bring  false  imprisonment. 

Rule  accordingly. 

(a)  Vid.  Sloan  Y.  Wattles^  IZJohn*  I5a 


OF  THE  STATE  OF  NEW-YORK-  ^ 

»  UTrCA, 

Aug:.  ^24. 

Ifk  the  matter  of  UpDEGRorr  and  othera  against  The  Jud»-     Upde<^off 

ms  of  the  Court  of  Common  Pleas  of  the  county  of  Ni-  v. 

Judges  of  Ni- 
agara* agara. 

Debt,  in  the  Court  below,  by  Potter,  assignee  of  a  gaol  i^^ond^ftTthS 
Bond,  against  Updegroff  and  two  others,  the  obligors.     The  perfonnaacc  of 
decIaratioD  set  forth  a  ca.  sa*  in  favour  of  Potter  against  Up-  an^^^^miSit 
itgroffj  the  arrest  of  Updegroff,  the  execution  of  the  bond,  ^J^  ^^^^ 
with  the  condition,  which  was,  that  Updegroff  should  remain  a  win  not  be  let 
true  and fctitkfui  prisoner,  and  should  not,  at  any  time,  or  in  ^^jj^^i* 
any  wise,  escape  or  go  without  the  limits,  ^c.  The  declaration  itjr  ©^  the  ver- 
then  aFerred  an  escape,  where  By  the  bond  became  forfeited,  Msung  dama- 
kc.  Pica,  nil  debent.  Verdict, "  that  the  defendants  do  owe,  f*"  /^  *  *** 
4^c.  and  they  assess  the  damages  of  the  said  plaintiff  on  ocea^^  ferring      the 
svtm  ofihedetenHmofthe  tnikin  debt,  over  and  above,  Ac  to  ^^J^^Je 
^830,05."  On  this  verdict,  the  plaintiff  entered  up  judgment  Mi. 
and  took  out  execution  for  the  whole  damages.     A  moticm 
was  ipade  in  the  Court  below  to  set  it  aside,  which  wai  de- 
nied $  and  now, 

J.  C.  Spencer,  moved  for  a  mandamus  requiring  them  to 
grant  the  motion,  on  the  ground  that  there  was  no  assign- 
meat  of  breaches,  nor  writ  of  inquiry  of  damages ;  or,  at  any 
rate,  if  the  declaration  did  assign  breaches,  the  verdict  did 
not  assess  damages  upon  the  breaches.  He  cited  Fan  Ben^ 
ikuysen  v.  De  Witt  &  others,  (14  John.  Rep*  213)  Caverley  v. 
J^choU,  (id.  189)  Hardy  v.  Bern,  (5  T.  R.  636)  Welch  v. 
Ireland,  (6  Eas^,  613)  and  3  Saund.  187,  n.  3. 

J.  Piatt,  contra,  said  that  the  objection  to  the  proceed* 
ings  below,  if  well  founded,  was  mere  inatter  of  error.  Dot 
irregularity,  and  could  not  be  corrected  summarily.  We  have 
a  T%htto  be  beard  in  a  more  solemn  form  :  the  party  should 
have  brought  his  writ  of  error,  upon  which,  if  the  decision 
of  this  Court  should  be  against  us,  we  might  go  to  the  Court 
of  Errors.  But  the  assignment  of  breaches  was  sufficient. 
The  parties  went  to  trial  upon  that  assignment,  and  the  ver« 
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^bipher4 


CASES  IN  THE  SUPREME  C€)UR* 

diet  was  rendered  upon  iU  I'be  cas^  cited  are  those  wh<(rf 
no  assessment  pf  daniageB  was  had. 

Spencer^  in  reply.  The  verdict  has  no  relation  to  the 
breach  assigned.  That  was  for  the  escape.  The  verdict  is 
for  the  detention  of  the  debt.  It  is  the  same,  then,  as  if  net 
assessment  of  damages  had  been  made  in  the  cause. 

Curia.  The  assigninent  of  breaches  was  sufficient ;  but 
|t  is  aaid  the  verdict  does  pot  pursue  the  assignfiient.  The 
fiariies  weat  to  trial  upon  the  breach  assigned,  and  we  cant 
not. help  aeeiDg  that  the  omission  in  the  verdict  to  refer  tp 
the  breach  in  assessing  damages,  must  have  arisen  from  % 
loere  cleri^l  mistake  in  the  entry,  whiph  is  amendable  b)i 
th«  Court  below.  Tiie  case  difibrs  altogether  fn>m  those  ot«> 
led*  In  those  eases  there  was  no  attempt  tp  assign  breach- 
es. .  Evf n  OR  emr  brought,  the  leaal  we  couU  do  woald  be 
to  seod.  tb^iverdict  tiack  tp  be  auMsded^  or  amend  it  our^ 
sfslvet. 

Motion  deme^i 


SHtMBRDand  Storrs  againsi  Wr4TB>. 
Campbell  Qgainst  Scrult, 

Bz^ptipni  to      Thbsx  causes  had  been  tried  ip  the  Common  Pleas  of 
Soart^fop'iiion  'fVwAingion  couoty— (he  first  ip  Z)<cemier  term,  ISId^-^hA 

•hould  be  no-  second  in  August  term,  1 820 — ^and  immediately  semoved,  by 

ted  down  upon  i*/-^  »i_/? 

the   trial,   or  writ  of  error,  to  this  Court.     In  the  first  pause,  the  decisioii 

they  cannot  be  ^^^  g^  i^^^.  j^  ^^^  that  the  attorney  for  Skwkerd^  Starrs 

QMa  m  a  D|U  • 'ii     /• 

of  exceptions,  bad  no  time  to  reduce  a  bdl  of  exceptions  to  writing,  though 

tbfbuirnoii^  tbey  mentioned  their  exceptions  on  th^  trial ;  but  on  tho 
pf  time    and  intimation  of  one  or  more  of  the  Judges,  tb^t  this  would  be 

place  when 
^d  where  thii 
Is  to  be  done,  fhould  be  given  to  the  defendant  in  error  t 

Otherwise  the  jud&e  or  court  will  not  be  compelled,  by  mandamus,  to  execute  the  bilL 

Apd  if  executed,  it  wiU  be  set  aside. 

Whenever  a  bill  of  exceptions  is  sigpaed,  under  circumstances  wherein  the  supreae  court 
"0^f^9l^  Df»l  cpinpfl  its  eyecttti^  by  suuidamuB,  it  wil^  be  «et  siide  <m  motjo^. 
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idfiefenC,  he  di«w  and  todk  the^  bill  irith  him  hi  th«  ntxt 
iBrm,  and  give  it  to  Wkitv^s  Mwfney  for  inspection,  with  a 
reqtwflt  that  hewoiiM  aineml  it,  fo  thai  the  draft  and  amendt 
meats  might  be  submitted  together.  He  requested  time  to 
look  at  bis  minutes,  which  he  said  he  had  not  with  him, 
promised  to  amend  the  bill  the  first  opportunity,  and  re- 
tained it  for  that  purpose.  He  was  repeatedly  solici- 
ted to  propose  amendments,  which  he  omitted  to  do,  and  ra* 
led  the  pkiotifis  to  afi»igo  errors  while  he  ha4  pouesaion  of 
the  dmft. 

In  naitbtr  of  the  cantet  wane  tiie  escepttong  reduced  to 
writing  on  the  trial,  and  both  bills  were  finally  settled  and 
signed  by  three  of  the  Judges,  after  they  had  gone  ont  of  of- 
fke,  and  without  giring  auy  notice  of  tht  time  and  place  ojF 
their  being  so  settled  to  the  attorney9  of  fVhUe  and  Sehuli 
C^tpectively*  4n  issue  of  in  nullo  est  erratum  baring  been 
^oioedt^iul  tbi&  pauses  UPli^ced  for  aigMOt^nt  at  this  term, 

J?,  ffesion,  moved  to  strike  (hem  from  (he  calendar,  or 
that  the  bill  of  eju:eptions  be  set  aside* 

J.  L.  Wendell,  contra. 

Curiam    If  the  plaintifis  were  pressed  for  time  to:AB8igi^ 
errors,  they  sbonid  have  obtained  a  Judge's  order  to  extend 
it,  tiU  the  bills  conU  hare  been  fairly  setfled.     The  defen- 
dants in  error  shoald,  at  least,  have  had  notice  of  the  time 
and  place  when  and  where  the  bills  would  have  been  submit- 
ted to  the  Judges  for  their  sanction.     This  should  always  be  * 
io  ;  more  eape^ialfy  at  such  a  distance  of  time  irom  the  tri- 
ll.   We  wo«1U  not  havie  compeiicd  the  Judges,  by  maoda* 
mas,  to  seal  the  Mlh,  without  such  notice  ;  and  when  billi 
of  exception  are  signed  under  suctf  circumstances  as  would 
not  call  for  our  interference  by  mandamus,  we  will,  on  appli- 
catioii,  set  them  aside,  as  improvidently  executed,  (a)    This 


OTICA, 

Au^.  1894, 

Shipher^ 

V. 

While. 


(a)  When  the  Conrt  wiU  compel  the  Judges  to  ngn  by  mandamnB,  vicL 
$iket  T.  Rawm^  6  John.  Rep,  ^79.  Midberryv.  ColUnt,  9John.34B. 
Umue  r.  Barker,  10  mT.  313.    erait  r.  Makom,  ISitLWB. 
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rule  18  applicable  here  upon  another  ground  :  In  neither  of- 
these  causes  were  the  exceptions  reduced  to  writing  upon 
the  trial,  or  during  the  term.     (Midherty  ▼«  CotlinSf  9  John. 
345.) 

D,  Rtissell^  for  the  plaintifis  in  error,  submitted  whettier 
the  Court  would^not  refer  the  bills  to  the  Judges  of  the 
Court  b^low,  for  revision* 

Curia.  The  plaiotifis  in  error  were  irregular  in  the  out 
set.  The  exceptions  should  have  been  noted  down  upoa 
the  trial.    Their  remedy  by  bill  of  exceptions  is  gone* 

Russell.  Will  not  the  Court  allow  the  plaintifls  to  dis- 
continue without  co$t8  ?  They  have  gone  on  in  perfect  good 
faith. 

Curia.  We  see  no  reason  for  this.  It  was  palpeUy  tr* 
regular  to  proceed  and  settle  the  bills  without  the  least  ao>-» 
tice  of  the  time  and  place  at  which  this  was  to  have  hdei^ 
doqe. 

Motion  |piitod% 


Jansen,  administrator  of  Jansxh,  against  Tapfm. 
An  ftffiaavit      E.  WiLLiAMS.  fof  the  defendant,  moved  for  a  reference  in 

ibr  a  reference  ^,  , 

should      state  thlS  Cause. 

that    issue   is 

joined.  £.  Cowen,  contra,  objected  that  it  did  not  appear  (rom  thci 

affidavit  on  which  the  motion  was  founded,  that  issue  ba4 

been  joined  in  (he  cause  ;  and,  for  this  reaison, 

notion  deni^4« 
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In  the  matter  of  the  applidation  of  Timotht  Hurd  against        ^^^^ 

MaO£E,  Sheriff  of   StBUBEN.  Magee. 

Oaihe  ilst  Jfovtmber,  1818,  a  judgment  tvae  docketed  A  jodgmeni 
io  (bis  Court,  in  fiivoarof  Reeve  against  Smithy  for  $192,09,  right  to  r^ 
OD  which  eiecation  ibsaed,  tested  OcL  9th  of  the  same  year,  ^'^  ^^^ 
letumable  at  the  ensaifig  January  term,  directed  to  the  Sber-  of  the  act  of 
iff  of  Steuben  ;  who,  on  the  19/A  of  January,  1819,  sold  the  f^  f^]4s^ 
turn  on  wUch  Smith  then  resided,  to  Hurd,  and  executed  a  «A.  184)  anieM 
deedlbrthesametohim.  This  was  before  the  act  which al- ^  ^a*"h^ 
lows  the  redemption  of  lands  sold  upon  execution  had  passed;  ^  .  the  land 
Oft  die  18<&  October^  1814,  a  judgment  for  $103,88,  was  toredeemT* 
docketed  in  Ifais  Court,  in  favour  of  one  Peterson,  against  ^  'Jj^^^^J? 
tto  aaae  Bmiik^  On  this  judgment  execution  is^uedj  by  the  land  of  the 
▼iitiiewheiMf  Magee,  Sheriff  of  Steuben,  on  the  30th  Mv.  aS^nreyid 
nast,  sold  the  aaine  &nn  to  Ihrd,  fer  $159,06,  hni  gave  a  «>ther  by  the 
certificate  of  this  sale,  &C«  April  eth^  1 838,  a  judgment  Was  the  tber^  be^- 
dodnMin  tfaia  Court,  in  favour  of  Henry  Welles,  ^^^^  ^j^^^J'^l 
SmUk,  fer  $210  :  and  on  the  Sd  Oct.  1820,  a  judgment  creditor  olaim* 
was  docketed  in  ttiis  Courts  in  favour  of  Bo*€r  and  another,  JSoJLted!^ 


at  the  suit  of  Smith,  for  $33,d5  costs.  After  And  tho'  it 
the  expiration  of  15  months  from  the  sale  by  Magee,  Hurd  the  sale  was 
demanded  his  deed  of  Magee,  which  he  declined  giving,  hav-  ^^^^^^^ 
iof  piefioualj  executed  a  deed  to  Welles,  who  had  redeemed  diton,  the 
as  Ofeditor  by  judgment,  and  as  assignee  of  the  judgment  in  th^^u^^qu^- 
iavoorof  BiiARtr.     On  affidavits  of  these  facts^  tion    on  me^ 


tion. 


J*  &'^eMcr^  moved  for  a  mandanms  requiriiig  the  Shei^ 
iff  to  execate  a  deed  M  Hurd. 

J»  A.  CoUieTf  Contra,  read  an  affidavit,  stating  that  the 
jadgpient  in  favour  of  Peterson  was  io  the  <S/cuien  Common 
Pleas;  and  that  on  the  sale  in  1822,  Hurd  and  on€^  Tutkill 
became  joint  purchasers ;  that  Welles  redeemed  a(ler  a  year, 
and  before  15  months  from  this  sale  ;  that  Smith  continued 
in  possession  of  the  farm  in  question  till  after  WelleV'  judg- 
ment was  obtained  ;  and  that  there  was  a  mateFtal  variance 
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UTiCA,      between  tbe  judgment  and  execation  under  which  Hurd  ori- 

,!^L^^    ginftllj  purchased. 

He  aiigued  that  though  Burii  bad  a  rigtbt  to  in^ut  on,hitf 
first  purchase,  he  cannot  4o  so  at  this  stage  of  the  proceed- 
ing.     He  should  have  confined  himself  solely  to  the  right 
wfaich  hs  thus  acquired,  Buit  he  has  Wftbed  bis  fomer  right, 
and  must  now  be  confined  to  tkAt  wihich  he  acquioed  aader 
tbe  sale  of  182^    After  thus  mtiling  his  electioav  it  iai* 
the  power  of  any  judgnieni  cnedUor  to  cooie  in  and  cedaem, 
if  his  judgment  is  of  a  dale  fditecior  to  tbe  expiration  of  13 
months  after  that  sale.    He  dabmita  to  tbe  eUer  and  hotter 
title.    Thii  he  had  a  right  to  do,  and  mifi<bt  h^ve  redeeined 
as  between  us  and  Pti^rnoni    He  admits  that  ho  acqmrad 
no  right  upon  his  first  purchase ;  and,  iodeed,  tbb  is  true  sa- 
dependent  of  his  second,  as  it  respects  the  crediteira  of 
Smiiht  who  contiiKied  io  poss^sHion  of  thc!  iarm*  k«g  after 
tbe  first,  which  was  evidently  frauduleiit.    We  were  fn^  m 
disregarding  it,  aod  redeeoMg^   Hmd  had  a  rigbtlaredeeni 
fpoib  us,  as  assignee  or  grantee  of  tte  land,  but  the  tiaiie  for 
ttus  has  gone  by.    The  year-^the  \5  months  baflreet|A»d. 
Uad  be  redeemed  as  grantee,  tbe  second  sale  would  kive 
faeea  void.     {S^ss.  43,  ci*  184,  &.  S.)    What  ligbtliasfbe  tie 
lie  by,  afid  cooopel  us  to  suier  bis<takiogatitlB4iDderlhe*.el* 
der  jud^nieat  ?    Can  ifun/,  baving  waived  bis.  right  im  fe^ 
de()«n,  say,  after  the  year  ind  bis  rigbtd  ana  gane,  ^^  lam 
gr^MMi  and  yet  have  a  right  to  a  deed  und^r  tbeaeniov 
judgment,  in  virtue  of  my  second  purchase  P^    His  ttmtdf 
would  have  been  conoiplete  without  this.    If  evicted,  either 
by  a  stranger  or  any  otber  person,  the  statute,  (1  R.  L.  d04) 
declares  that  tbe  money  which  he  has  pai4  shaH  be  reftmded. 
He  waives  all  right  to  that  remedy,  by  bia  second  (^ocbase, 
because  actual  evietion  is  the  sole  foundation  upon  which  it 
#ould  rest.    This  Court  have  decided  that  the  judgment  ia 
a  /i>n,  though  obtained  more  (ban  a  year  after  Ore  aale. 
Thus  our  right  is  complete,  as  it  respects  the  second  sale  - 
and  will^he  Court  sufler  Hurd  to  Ke  by  tiH  his  ri^t  is  gone 
as  grantee,  and  then  come  forward  in  the  character  of  a  pur- 
chaser ?     Will  such  a  course  accord  with  the  spirit  of  the 
act  to  which  this  Court  have  given  a  construction  t    ^  This 
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Ibf ote,  says  the  Chief  Justice,  id  Van  Rensselaer  v.  Shtrij^  UtiCA, 
of  Aihmy,  (1  Cotben\  Rep.  510)  "is  evidently  remedial*;  ^2J2^' 
Md,  ID  its  expositioD,  it  is  our  doty  to  bear  in  mind  tbe  evit 
intended  to  be  prevented,  and  the  remedy  proposed  ;  and  so 
to  constme  tbe  act  as  to  suppress  tbe  evil  and  advance  the 
remedy/^  Are  we  not  within  the  intention  of  the  legisla- 
tore  ?  Will  not  tbe  object  of  tbe  statute,  as  avowed  by  all 
tbe  Court,  which  is  to  keep  up  a  perpetual  auction,  be  in 
this  roanci^r  tbe  most  effectually  promoted?  Other  judgment 
Creditors  ought  not  to  stand  peaceably  by,  and  see  Hurd  in- 
tested  with  this  additional  title,  which  fortifies  his  first,  and 
renders  him  secure  in  a  purchase  which  was  evidently  fraud- 
tient 

[Sof  BCRLAND,  J.  But  it  is  Docessikry  that  you  should 
abew  your  judgment  to  be  a  Hen  on  this  fend.  How  caD  ihii 
be ;  when  the  title  of  Smith  was  sold  beib#e  the  passage  of 
\be  acti  and  a  deed  givtsD  which  passed  the  title  ?] 

ColUer.  Smith  was  still  luflered  to  coDtinue  in  possessr 
k>D.  Our  judgment  fottnd  him  there ;  and,  at  any  rate,  it 
attached  upon  his  possessory  interest,  or  whatever  ioteresi 
lie  bad.  He  could  not  set  up  an  outstanding  title  in  /Ju^c^ 
or  any  one  else,  to  defeat  an  ejectment  founded  on  a  purchase 
iinder  our  judgment  against  him.  It  would  be  bo  more  than 
bir  to  infer  that  be  had  acquired  a  title  since  the  first  sale. 
We  cannot  be  conusant  of  what  bis  right  is,  and^  at  any  rate,- 
riiould  not  be  concluded  by  this  summary  application.  We 
aay  Hurd*s  purchase  was  fraudulent,  and  that  the  sale  waa 
iipon  an  irregular  execution.  The  whole  was  void ;  and  tbe 
CoQrt  would  not  order  an  amendment  so  as  t#  conclude  us. 
They  will  rather  incline  to  keep  the  right  of  redemption 
Open  to  all  tbe  creditors.  They  should  leave  Hard  ho  his  el« 
8er  title.  He  has  no  rie^t  to  his  double  character,  it  is 
toough  that  he  claims  under  a  fraudulent  sale,*  or  doubtful  ti- 
tle. Tbe  Court  should  not  deprive  us  of  our  right  to  con- 
test  it.  I  agree  that  the  language  of  some  of  the  Court,  in 
Jyiekenstm  v.  GillHand^  is  against  the  idea  of  our  having  a 
ticn.  But  the  sale,  in  that  case,  to  Prindle^  was  absolute  and 

Vol.  hi.  e 
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honest.  Here,  we  say,  the  sale  was  not  only  fraudulent,  buif 
it  was  subject  to  aa  elder  judgment,  under  which  a  subse" 
quent  sale  takes  place.  Besides,  in  that  case,  the  grantee 
was  in  possession. 

Spencer^  in  reply.  Welles  has  no  right  to  appear  here  at 
all ;  OP,  if  otherwise,  we  have  a  prior  right  to  reddfem.  The 
sale  under  the  first  judgment  was  absolute  and  binding  upon 
Smithn  as  if  he  had  executed  the  deed  himself,  subject,  to  be 
sure,  like  every  other  sale,  to  be  defeated  by  a  paramount 
title,  either  by  judgment  or  otherwise.  How  can  HurtPs 
acts  be  made  to  operate  as  a  waiver  of  rights  which  he  bad 
acquired^  by  deed  ?  This  is  the  first  time,  1  believe,  it  was 
•  ev^r  contended  that  a  man  forfeited  his  Fight  to  land  by  the 
purchase  of  a  judgment,  or  bidding  in  under  a  judgment 
with  the  view  to  fortify  and  sustain  his  title.  The  course 
of  Welles  was  plain,  lie  should  have  attended  the  sale,  and- 
become  a  purchaser  himself^ 

It  is  said  that  Smith  was  in  possession,  but  this  was  no  ev- 
idence of  title.  Admit  that  he  coutd  not  controvert  IVelhi^ 
title  in  an  action  of  ejectment :  a  recovery  in  that  action  is 
not  conclusive  evidence  of  title,  h  relates  merely  to  the' 
right  of  possession.  It  is  not  enough  for  Welles  to  say  that 
he  will  contest  the  right  acquired  under /?«cr«'ff  judgment, 
without  shewing  a  single  fact  to  impeach  it ;  for  I  pr^smne 
the  variance  between  the  judgment  and  execution  is  not  se- 
riously insisted  on.  A  subsequent  judgment  creditor  cannot 
object  this.  If  any  thing  serious  was  intended  on  the  head* 
of  fraud,  why  was  not  the  proper  remedy  resorted  to  ?  Why 
was  not  a  bill  in  Equity  filed,  in  order  to  sift  the  fraud  ?  The* 
variance  is  phinly  amendable.  Fraud  is  the  only  ground  of 
opposition  at  law  or  in  Equity,  and  the  right  to  relief,  in  ei- 
ther case,  is  gone,  by  our  purchase. 

It  is  said  that  a  perpetual  auction*  is  to  be  kept  up.  Be- 
tween whom  ?  Those  creditors,  only,  whose  judgments  are 
a  lien  upon  the  land.  It  has  been  twice  decided,  that  where 
there  is  no  lien  there  is  no  right  to  redeem.  (Erwin  v.  Schri' 
ver.'i^  John  379.  Dickenson  v.  GiUiland,  1  C<we<^s  Rep* 
48 i.)    And  a  sale  under  HurtPs  judgment,  before  the  re- 
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iemption  act,  divested  Smith's  title,  so  that  there  Was  noth- 
ing upon  which  fVdies^  or  Baker'^s  judgmeDt  could  operate. 

Cvria.  This  motion  mu^t  be  granted.  The  Sheriff's  sale 
aod  coDFeyance  under  /Reeve's  judgment  divested  the  title  of 
SmM,  the  judgment  debtor.  He  then  had  no  interest  upon 
which  the  subsequent  judgment,  either  of  Baker  or  Welles^ 
coald  become  a  lien.  Having  no  &n,  it  is  well  settled  by 
the  authorities  cited,  that  Weties  had  no  right  to  redeem. 

Then  it  is  said,  that  the  judgment  of  Reeve^  aad  the  pur- 
chase of  Hurd,  were  fraudulent  as  to  the  other  creditors  of 
Smiih;  but  the  su^estion  is  almost  entirely  gratuitous. 
There  is  nothing  in  the  affidavits  shewing  any  thing  like 
fraud ;  yet  suppose  a  case  of  fraud  made  out,  we  could  not 
try  it  in  this  summary  form.  PFcUes  should  have  caused  the 
proceedings  to  be  stayed,  or  filed  bis  bill  in  Equity,  and  pre- 
vented the  second  sale,  till  the  question  had  been  settled 
whether  his  judgment  could  be  let  in,  on  account  of  tlie 
iifaud,  or  not.  ^' 

I1ie  Sheriff  must  execute  th^  deed  to  Hiird^  as  it  is  appli- 
ed Tor ;  but  we  do  not  interfere  with  the  conveyance  to 
Welles,  It  can  do  no  barm,  if,  aa  we  hold,  it  passed  nothing* 

Motiw  granted. 
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Chichester  and  Van  Wtck  against  Candb,  impleaded 
with  Lasher. 

Se?eh  judgments  had  been  obtained  in  the  Oudndaga  f  "^(Sii^*  "i^ 
CotnnuHi  Pleas^  against  Lasher  alone,  to  the  amount   of  a  tgamit  b, 

but  by  aoci- 
dent  th«  rec« 
«f&ww  Dot  filed  ;  theqj^d^ent  tnd  execution  in  f^rourof  C  agrainst  B  Both  execQ- 
tumlmii^  levied  on  the  same  persoual  property,  which  was  «old  and  the  avails  i<aid  over, 
by  wier  of  tbis  courts*  in  eertain  j^ortiona,  to  A  and  C,  befoi*e.Uie  laltar  discovered  that 
AS  judgmeoi  was  imperfect.  Then  C,  on  disoovering  this,  applies  for  a  preference  as  to 
the  irh&eof  the  aicfney.  This  #as  denied,  and  on  A^s  application  he  was  allowed  to  file 
Iw  noord  nunc  pf  /uae,  it  appcpiring  that  his  execatioa  was  first, l«vied,  and  C  having. 
All!  aetiee  ef  A^s  jad|pnent,  beferc  kii  (CV)  jad^ent  was  obtained. 
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1^735,19,  a/.  ya»  on  each  of  which  iras  delirered  to  thir 
Sheriff  of  Oiumdaga  on  the  Uth  September,  1821.     Th« 
following  judgments  were  obtained  in  this  Court,  riz.  one  in 
(blvout  of  Chichester  ii  Van  Wyck^  for  ^959,28,  against  Lash^ 
er  &  Cande^  {MirtnerB,  on  which  9ifi.fa.  was  delivered  to  ths* 
Sheriff  of  Onondai^a,  Sept.  27 th^  1 831  -Hi  judgment  in  favour 
of  Tredwftl  et  'at.  against  Cande  tmpleadef)  with   Laeher^ 
fcr^Jt84;09-— and  another  judsrment  in  favour  of  Humphrey 
against  Canie  impleaded  *witb  Lasher,  for  ^943,53.     The 
two  last  ju'dgnnents  were  also  against  the  defendants  as  part- 
ners, and  the  J!'/a.  in  each  was  delivered  to  the  Sheriff  of 
Onondaga,  O^t.  29th,  1 82 1 .     On  these  executions  the  Sher* 
iff  levied  on  partnership  -property,  and  on  bis  application  to 
this  'Court  for  direction^  in  January  term,  \^2%  he  was  or- 
dered to  sell  the  goods  and   bring  the  roonej  into  Court, 
which  he  did,  to  the  amount  of  ^1764,50.     At  JMb^tarm, 
18^3,   this  Court  directed  that  the  execution  in  favour  of 
Chichester  k  Van  ff^cA".  be  first  satisfied,  secondly  the  other 
two  judgments  in  this  Court,  which  had  been  assigned  to 
Russ^  and  that  the  Common  Pleas  executions  be  postponed 
to  these.     The  Sheriff  accordingly  paid  to  Chichester  k  Van 
Wyck  ^86,34,  and  ^776,78  to  fbtss.     Russ.  on  the  last  ap- 
plication to  the  Supreme  Court,  sought  to  obtain  preference 
over  C.  Sf  V.  on  the  ground  that  their  execution  was  re- 
turnable at  the  wrong  place,  had  issued  contrary  to  stipula- 
tion, and  was  sealed  with  an  old  seal,  before  used  ;  but  he 
failed  in  all  these  grounds.  The^./a.  was  amended  as  to  the 
place  of  return,  and  the  stipulation  and  seal,  being  beforp 
tised,  wer0  denied. 

In  November  last,  Russ  discovered,  for  the  first  time,  that 
no  i^ecord  of  any  judgment  in  favour  of  C.  fy  V.  had  ever 
been  filed.  Application  was  accordingly  nmde  by  Russ,  at 
the  last  February  term,  to  vacate  the  former  proceedings, 
«et  aside  the  execution  of  C.  <$r.  V.  as  having  issued  with- 
out any  judgment  to  support  it,  and  that  the  moneys  paid  to 
them  be  paid  over  to  Russ,  on  h«  judgments.  On  account 
of  a  mistake  in  the  title  of  the  papers,  the  motion  was  thea 
denied,  but  renewed  a^ain  at  the  last  May  term,  whanca  it  , 
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was  postponed  to  the  proseot  fterin,  for  the  purpose  of  pro« 
daciiig  additional  affidarils* 

Tiie  attorney  of  C.  ^  V.  $«rore,  that  he  had  encV)sed  a 
recofd  in  their  cause,  du4y  signed,  with  the  warrant  of  atlor* 
ney  to  confesa  jadgroent,  and  directed  them,  by  mail,  to  the 
Ciani:'« office ef  this  Court,  at  lAtcd*  in  season  for  thi^ir  airi- 
nl,  IB  the  onttaarv  couiae  of  tJbe  m^il,  ao  as  to  warrao^  the 
/.yk  which  he  issued ;  and  he  supposed  that  tbey  bad  beea 
regolarly  filed  till  yartuary,  1 833*  when  they  were  ^eturi^ed 
to  him  from  the  General  Post  Office,  as  a  dead  letter  \  «i  hioh 
fibctkecoiioealed  till  the  present  motion  was  noticed. 

A  BKHiofi  iK»  ako  made  aDd  continued  as  above,  on  the 
part  of  C*  4^  {^  to  amend,  by  filing  the  warrant  of  attorney 
aad  ncord  ?iaoic  jsra  iwnc* 

S.  L.  Edwdrds  J^  H.  kletcktr^  in  support  of  the  motion 
to  vacate  the  former  proceedings,  and  set  aside  the  execution 
of  ChkhesUr  ii  Van  Wtfck^  iiQ.  and  against  the  motion  to 
tmend. 

The  money  was  ordered  to  C.  ^  V.  on  the  ground  that 
they  were  judgment  creditors.  It  turns  out,  in  fact,  that 
there  was  no  such  ground.  The  whole  was  a  mere  fabrica- 
tion ]  and,  we  believe,  the  Court  have  never  gone  so  far  a^ 
to  give  the  party  a  judgment  nunc  pro  iunc^  where  he  never 
had  ooe,  and  not  a  paper  ever  reached  the  proper  office. 
fiu^5,  the  assignee  of  the  other  judgment^  would  have  recei- 
ved the  money,  if  the  truth  had  been  known.  Saying  the 
least,  the  whole  proceeding  was  founded  in  mistake.  Rms 
ira5  always  legally  entitled  to  this  money,  and  shall  C.  ^  V. 
pro&t  by  the  concealment  ?  An  execution  isstied  before  th^ 
judgment  record  is  filed,  is  a  nullity.  {Barrie  v.  Dana,  20 
JoAn.  307.  Fin.  Ab.  Judgment,  A.  1,  JT.  o.)  There  caa 
be  no  doubt  that  the  Court  has  power  to  order  what  we  ask 
aader  these  circumstances.  They  may  order  the  money  re^ 
funded,  as  if  the  judgment  bad  been  reversed  by  them  oq 
error,    (2  Satk.  587,  688.) 

Am  Spencer,  contra.  It  is  said  here  was  no  judgment* 
That  we  deny.  Trfie  there  waa  no  judgment  docketed^  but 
fte  record  was  signed  upon  t  regular  bond  and  warrant  ot 
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attorney.  Filii^  and  docketing  does  not  give  the  record  its 
validity.  This  is  derived  from  the  act  of  signing.  Full  no- 
tice of  this  jadgment  is  not  denied  on  the  part  of  Russ.  I 
do  not  question  the  physical  power  of  the  Court  to  vacate  * 
all  these  proceedings,  but  1  do  deny  that  it  would  be  a  dis* 
creet  exercise  of  power,  and  there  is  little  doubi  of  the 
Couii^s  power  to  aaiend.  The  cases  I  cite  to  tbia  point  are, 
Jackson  V,  Hammond^  (1  Orines^  Rep.  49G)  Seaman  v. 
Drake,  (id.  9)  People  v.  Burdock,  (3  id.  104)  WhiU  v.  Love- 
joy,  (3  John.  Rep.  448)  CIobc  v,  GUUipg^  {UL  636«)  The 
language  of  the  Court  in  Barrie  v.  Dmm,  to  be  sare,  is  pret* 
ty  strong  in  relation  to  that  case  ;  bot  it  should  be  confined 
to  the  case,  which  was  a  ca»  to-  issued  before  the  record  filed, 
on  which  the  defendant  had  been  imprisoned.  TJiere  is  a 
difference,  in  this  respect,  between  execution  against  the 
body,  and  the  mere  goods  and  chatteb.  Courts  will  go  very 
fiir  in  amending  proceedings  which  are  defective  through  mts< 
take.  In  Hart  v.  Reynolds,  (not  reported)  the  defendant's 
r^al  name,  in  the  bond  and  warrant  of  attomey,  was  John 
Reynolds,  but  all  the  proceedings,  from  the  cognovit  to  the 
docket,  inclusive,  were  in  the  name  of  Elisha  Reynotds.^ 
There  was,  then,  no  judgment  against  John  Reynolds  upon 
the  docket,  or  even  in  the  record,  yet  a  subsequent  judgment 
obtained  by  Doe  was  denied  a  preference,  on  the  ground  that, 
when  he  obtained  hi^  judgment  heiiad  notice  of  Ha-Os,  as 
a  judgment  against  the  real  defendant ;  and  fftirf'f  jddgmeM 
was  amended  throughout,  saving  the  rights  of  purchasers 
who  had  not  notice.  This,  too,  was  a  proceeding  in  rela* 
tion  to  real  estate.(a) 


(a)  R.  P.  Hart  against  Jonir  Rxtvo|.ds— d^ugw^  iarin,  1817. 

Tv  this  cause  the  facts  were  briefly  that  John  Reynolds^  of  Jtfbreau  in  Sar^* 
mtoga  coanty;  had  execated  to  Richard  P.  Hart  a  bond  and  warrant  of  at- 
torney to  confess  judgement  for  |10,000,  but,  by  mistake,  a]l  the  proceedings, 
including^  the  docket  of  the  jad^ent,  were  in  the  name  of  Elisha  Re^^m 
noUlt,  defendant.  The  pat>er8  were  filed,  and  the  judgment  docketed, 
June  6th^  1811.  Afterwards  two  judgmenti  were  obtained  in  this  Court, 
and  regularly  docketed— one  in  favour  of  Walter  Doty  and  itfiother  in  Ik* 
TOUT  of  Jam/u  Taylor — ^previous  to  which  last  judgment,  and  before  Dae*» 
•Mtloa  JMiiedt  %ll  the  persMial  property  of  ^Ugn^i^  b«4  bf  m  Mid  a|(% 
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bteeckir.  ip  reply.  None  of  the  cases  cited,  obviate  the 
tigection  against  an  amendmrat  here.  The  rights  of  a 
creditor  are  id  question,  who  had  a  regular  judgment.  None 
af  the  cases  dted  present  the  question  as  to  creditors,  except 
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Oi  a  ^  /a.  in  (kToar  of  Hinr /,  leaying;  a  consiclenible  balance  yet  dae» 
nMeh  Wit  dafaned  ty  Hart  to  be  s  Hen  ou  lUpwldt*  real  estate.  Dotl 
ud  Tkipiftr  had  actunl  notioe  of  Hor^f  jadgmekit,  aad  suppoaed  it  had  been 
r^iUarly  docketed,  till  alUr  thnii;  Jodgmanta  were  perfeoted.  On  diacov* 
ermg  Blarf$  mistake,  they  moved  to  set  aside  his  exeeation,  which  was 
opposed,  and  a  cross  motion  made  to  amend,  upon  the  papers  introduced 
br  sad  against  the  first  motion.    J.  HeynoUU^rt  a  written  consent  to  the 

II19  nqtion  wms  aigned.bj  J.  TaUmtdgfiii  for  Doe  &  TVifylor,  and  Zn 
MildieUior  Hart, 

nOn  aigi  reastefld»  with  gpreal  ingenuity,  against  the  Courtis  going  the 
li^gth  oC  cROlMg  a  Judgment  in  tlie  name  of  amending  it 

MUrhdl  Answered,  and  his  reaearcbes  extended  to  the  whole  law  of 
iBWidment  in  relatien  to  tbia  object.  As  the  result  of  his  arigument  wa^ 
sdopted  by  the  Court,  1  think  it  wiU  be  found  highly  useful  and  accepta- 
ble to  the  profesiion. 

1.  He  objected  to*  the  motion  for  setting  aside  the  exeeutiotu,  because  made 
by  penoM  hamng  no  ng^  to  make  it.  The  personal  property  of  Rey^ 
neUsvas  ekhaoatedby  Harfs  execution,  before  it  could  be  affected  either 
by  Do^9  or  T^fkt'e  ;  and,  ait  td  the  realty,  there  is  no  lueiuity  for  setting 
aside  the  first  execution  to  secure  T&yUtr  and  Doe ;  for  they  contend  that 
Uuy  hate  the  tideet  juJgmenis.  If  so,*  they  artf  safe,  whether  we  sell  or 
Sot    Bfeelmeni  b  their  remedy,  and  not  this  motion. 

The  motion,  then,  most  be  rejected,  as  beiil||f  officiously  made  by  ilran- 
gen^  mikout  JUyMkte*  consent^  aod  against  hia  witkee. 

2.  The  delect  in  our  judgment,  &c.  are  amendable,  and  this  we  may 
trail  onrsdres  oU  on  thh  motion,  as  it  was  held  in  Seaman  v.  Drake^  (1 
CoKmfRe^*  9)  trfaere  a  motion  was  made  by  bail  to  set  aside  pk-oceedings, 
sod  denied,  because  the  defeat  #a8  amendable.  We  more  to  amend  the' 
/H^wmf  and  proceoiings,  iftid  thatthi^  judgment  be  docketed  against  Jokti 

Beylotdi^  none  pro  Nine,  ab«>olutely  as  to  Taylor  and  Doe,  who  make  the 
Unseat  motion,  and  that  the  do<iket  shall  contain  a  sanr^  of  the  right  of 
prior  purdiaser*.  If  the  Court  think  it  necessary,  we  wish  that  they  should! 
tsserre  the  power  of  modifying  the  rule  as  to  the  other  judgment  credi- 
ton,  oa  their  shewing  that  a  particular  ii\jary  will  result  to  them  within 
(liy)  three  months,  as  they  did  in  the  case  of  WardeU  v.  Edtn,  (2  John* 
Cot,  \^  the  rule  to  be  otherwise  made  a^joiu/e.  as  to  them.  No  such  qual* 
ificatkn  b  neeeseary  or  proper,  if  it  be  true  that  none  but  purchasers  can 
fMi/tbennelves  of  the  docket.  At  all  erents,  Taylors  OMfXDo^s  judg- 
aaati  should *be  pottpoDcd  with<j«t  any  reaenratidB. 
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that  of  Hart  v.  Beynoldsy  and  tbere  the  rights  of  creditora 
were  saved.  The  questioD  betweeD  these  parties  depends 
on  their  respective  dtligeoee.  There  is  no  natural eqoitj  in 
the  case.  There  is  no  difference  between  the  case  of  real 
and  personal  estate,  which  can  affect  this  question.    The 


This  motion  for  unendnieDt  \9  olad«  by  ffarU  with  the  eog^nianee  and 
coti»»Dt  of  ReynoldM  ;  mnd  the  first  quetlum  which  preseotB,  r^fatat  to  ih4 
.extent  of  the  power  of  the  Coart  on  ai'plioations  for  amendmeats. 

Where  an  appeal  is  made  to  the  equitable  side  of  the  Court,  the  stat- 
utes of  AmetidmenU  and  Jeofaiis  are  thrown  out  of  Tiew,  alUKMigfa 
they  control  in  all  cases  of  amendoieDt  aAer  terit  ef  e*rer  braugM.  On 
sach  applications  as  the  present,  the  broad  role  has  been  adopted  by  the 
Court  of  B.  R.  that  the  Court  will  amend  wtienever  the  ends  of  justice 
require  it  In  Mara  v,  Qutn,  (6  71  R.  8)  Lord  Kenyan^  Ch.  J.  says, 
*^  The  forms  of  the  Court  are  always  best  liscd  when  they  are  made  sub-' 
servient  to  the  Juttict  of  t/u  ease  ;^  and  As/itursi^  J.  obeerres,  ^  It  is  admit- 
ted^at  Amendments  hare  been  made,  at  all  times,  in  order  to  forward  the 
juiiiee  of  the  eateJ"  In  that  case  the  Court  put  the  judgment,  forii  euinu/ 
two  years  back,  to  prevent  injustice,  because  it  could  not  injure  third  per- 
sons. In  The  Kin^  t.  The  Mayor  ofGratnpowL  (7  T.  H.  699)  Ld.  Kenyan 
says,  M I  wiiih  that  that  could  be  attained,  that  Ld.  Hariwieke^  in  the  case 
before  him,  lamented  oould  net  be  done,  namely,  that  these  amendments 
were  reduced  to  some  certain  rules  ;  but  there  being;  no  such  rule,  tath 
pariicukir  ease  must  be  left  to  the  sound  judgment  of  the  Court.  And  the 
best  principle  seems  to  be  that  on  which  Lord  Hardwieke  relied,  in  the 
same  case,  that  an  ameDdoient  shall  or  shall  not  be  permitted  to  be  made, 
as  it  will  best  tond  to  Hhe  furtherance  of  Justice.  Amendmenti  of  this  kind 
are  not  made  under  the  statutes  of  jeofails,  but  under  the  general  author- 
ity of  th^  Court.'*  In  Seaman  v.  V.ake^  (1  Catnes'  Rep.  9)  the  Court  al- 
lowed the  judgment  to  be  signed  nunc  pro  titncy  because  they  said  the  omis- 
sion was  a  neglect  of  one  of  their  officers,  which  ought  not  to  prejudice  any 
ene.  It  is  to  be  observed,  that  by  I  /2.  L.  601, «  3,  it  is  enacted,  that  no' 
judgment  shall  affect  land,  &c.  as  to  purchasers^  &c  but  from  the  actual^ 
ling  of  the  roV^  after  the  same  shall  have  been  signed.  Of  course,  by  this 
statute,  subsequent  purchasers  had  acquired  a  priority  of  lien ;  yet  the 
Conrt  destroyed  that  priority  by  an  amendment  nunc  pro  tunc,  without 
dialling  even  purchaser*  before  thom.  An  i  the  reason  was,  tliat  they  bad 
notice,  and  supposed  there  was  a  valid  judgment,  to  which  they  expected 
their  lien  would  be  postponed.  The  ameadu>ent  could  not,  therefore,  dis- 
appoint them,  nor  work  injustice  ;  but  the  sf^cond  incumbrance  might  well 
be  supposed  to  have  been  taken,  subject  to  such  amendments  in  the  prior 
record,  as  the  Court  should  think  fit  and  proper  to  direct  In  Close 
V.  Gillespie^  (2  John.  Rep.  52if)  the  attorney's  name  was  allqwed 
to  be  signed  to  the  plea,  nunc  pro  iuncj  and  per  Spencer^  J  *^  I  can- 
not discover  any  difierence,  as  to  the  allowing  of  an  amendment,  whether 
the  mistake  has  happened  through  the  oouMioii  of  an  attorney^  or  by  i 
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jitdgiiient  is  a  lien  on  the  realty,  and  the  execution  on  the 
penonalty ;  but  neither  can  operate  if  they  are  void.  No 
^lecotion  can  issue  without  a  judgment,  and  the  decision  in 
Barrie  v.  Dana  would  have  been  the  »ame  in  relation  to  nji. 
fa.  as  it  was  in  relation  to  the  ca.  sa.    The  latter  may  or 
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tike  of  the  Clerk.    BMh  are  equallx  officen  of  the  Court.    la  the  pre- 
kDt  cese,  the  jadg^ent  bMag  been  docketed,  Mancitu  had,  io  legal  iatend- 
aent,  notice  of  it.     Had  error  been  brought,  there  might  have  been  more 
3oabL    I  cannot  perceive  that  ^Vanrtus,  (the  jud^ent  creditor   has  anj 
n^  to  avail  himself  of  the  irregularity  which  hes  intervened ;  nor  can  I 
perceive  that  our  right  to  amend,  in  case  of  mistake  of  one  of  our  officers,  is 
to  be  controUed  by  the  effect  which  may  be  produced  in  another  case.  All 
iBUDdmettts  affect  more  or  less  thir^  patoniJ**  This  opinion  adopts,  in  their 
foUest  eltent,  the  liberal  and  humane  principles,  towards  officers  of  the 
Court,  which  prevail  in  thn  Court  of  B.  R.  and  is  full  to  the  point,  that  a 
jadgmeot  creditor,  in'M  notice,  shall  notcontrol  the  ponrer  of  the  Court  to 
aaieul  incases  of  mistake  ofiit  officers^  whethor  clerks  or  attorneys.    The 
JQ^gimeot,  in  that  case,  was  as  radically  defective  and  irregular,  till  amend- 
ed, as  is  the  jodgment  in  th»  principal  case  ;  and  the  Court,  by  the  amend- 
rnent,  created  a  preference  which  before  did  not  exist.  These  oases  furnish  a 
conelosive  answer  to  the  objection,  that  the  subsequent  creditors' supposing 
ibere  was  a  valid  and  legal  judgment  did  not  make  it  so  ;    and  they  oould 
iMtkaow  of  the  existence  of  a  v  lid  judgment,  when  none  suchi  in  fact, 
did  exist    In  neither  of  the  two  last  cases  was  the  judgment  a  valid  one. 
Bat  the  truth  is,  the  no/tee  destroyed. the  equity  of  the  subsequent  in- 
^ujabrancen,  and  with  it  the  right  of  objection  to  an  amendment.    In 
Seamsn  r,  Drake,  there  was  nojndgment  as  to  the  real  estate,  so  £ar  as 
poi chasers  were  coocemed,  until  the  amendment  was   made.    In  the  case 
ofC^oie  V.  GiUerpie^  there  was  no  regular  or  valid  judgmeAt,  until  the 
plea  was  signed,  because  a  void  judgment  is  as  nwie  ;  bat  the  Court,  in  the 
former  case,  created  a  /ten  ;  in  other  words,  a  judtpneni  at  io  the  rerM§f,  by 
relation,  because  the  furtherance  of  justice  made  it  necessary.     In  the  lat- 
ter ease,    a  proceeding  was  Jifalidated,  which  before  was  nugatory,  up- 
ca  the  same  principle  of  equity.    In  the  case  of  Jdara  v.  Q7i»i,  the  Courf^ 
by  a  Bibat  extraordinary  exertion  of  its  equitable  powers,  with  strong 
kani,  allowed  the  judgment  to  be  signed,  filed  and  docketed,  as  of  a  day 
two  years  before  it  was,  in  fact,  obtained,  because  it  advanced  the  purposes 
M^  justice,  and  the  want  of  notice  could  not  injure  third  fiersons.  Here  wa 
propose  that  Che  rights  of  third  persons,  purchasers  without  notice,  be  ex- 
prariy  saved,     la  Maekap  v.  Rhinelander,  (1  John  Cos.  410)  a  judgment 
Wtt  catered  ittmr  pro  tune^  several  mouths  before  it  was^  in  fact,  signed, 
^  filed,  or  rendered. 

One  ob|eetion  is,  that  there  is  nnthis^§i  to  amend  6y.    To  this  we  answer, 
Hit  impeHiHeng.    It  could  be  proper  only  on  a  writ  of  error^^viot  where  an 
appeal  is  made  to  the  general  authority  ot  liie  i  oort,  with  oontaDt  of  tlia 
Vol,  lit  7 
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may  not  affect  the  parly  more  severely  than  a^.  fa.  andl  it 
the  judgment  of  the  Court  to -be  controlled  by  such  a  consid- 
eration ?  The  gentleman  opposed  to  me,  (then  Ch,  Justice) 
lays  down  llie  rule  generally  and  unqualifiedly  in  Barrie  v. 
DanUy  that  the  record  must  be  filed  before  execution  can  go, 


defendant.  Nothing  can  prevent  tfare  success  of  such  an  application,  except 
the  immoral  tendency  of  the  amendment,  the  only  inquiry  being,  whether 
the  amendment  would  contribute  to  the  adrancemenl  of  justice.  On  this 
principle  the  Court  pi'oceeded,  in  J\iara  v.  Qum>  in  placing  the  judgment 
two  years  earlier  on  the  dfjckel  than  it  waa  recovered,  ifet,  I  aak,  what 
was  there  in  that  case  to  amend  by  ? 

But  there  is  something  to  amend  by,  viz.  the  warrant  of  a«om/!y— the 
foundation  of  all  the  proceedings.  This,  according  to  1  R.  L.  4 '6,  must 
bo  filed  with  the  record ;  and  was,  in  this  case,  attached  to  Uie  pro- 
ceedings. It,  therefore,  identified  the  defendant,  and  a  judgment 
may  as  well  be  rendered  against  Jo/m,  by  the  name  of  EluJuu,  as 
he  might  be  arrested  by  that  name,  or  execute  a  bond  by  that  name. 
A  mistake  of  the  name  in  the  judgment  may  be  corrected,  provided  the 
real  defendant  be  ascertained  in  the  previous  part  of  the  roll,  even  without 
the  defendant's  consent.  {Cro.  Car.  694.  Bac.  Ab.  til.  Amendment^  (F).) 
The  warrant  is  a  part  of  one  entire  security,  the  nature  of  which  is  ascer- 
tained by  the  warrant.  Thus,  the  consideration  of  a  judgmeut,  entered  by 
virtue  of  a  warrant,  is  the  subject  of  inquiry,-^on  which  the  Court  may 
award  a  feigned  issue  ;  but  not  on  a  judgment  in' a  contested  suit.  This 
judgment  by  confession  is  sui  generis^  the  natur?  of  which  is  ascertained 
by  the  warrant.  It  is  a  judgment  by  contract^  as  contra-distinguished  from 
a  judgment  by  operation  cf  law,  and  will  be  amended  to  fulfil  the  intent  of 
the  parties,  ut  res  magis  valeat  qnampereat.  Pultston  v.  Warbiarton^  (1 
Salk.  40)  was,  *♦  Ejectment.  Vcrdict,^ro  quer.  wherein  he  had  counted  of 
a  demise,  the  10//i  ApriU  '607,  iustead  of  1696,  for  97  was  not  come  at  the 
time  of  the  trial  ;  and  the  Court  agreed,  thai  in  a  judgment  by  confes- 
sion on  warrant  of  attorney,  it  had  and  might  be  amended  in  eject- 
ment, because  without  such  amendment,  the  agreement  and  intent  of  the 
parties  could  not  be  fulfilled,  but  denied  it  in  the  principal  case,  because 
it  altered  the  issue,  and  made  another  title."  In  this  case  from  SaUntld  there 
was  nothing  by  which  to  amend  the  declaration,  and  the  judgment  roll,  and 
the  eoruideraliimest,  except  the  warrjint  ;  yet  the  Court  say  all  might  be 
amended  ;  for  the  judgment  being  (or  the  said  lenut  refers  to  the  declara- 
tion, and  taus,  by  altering  wie,  the  olhtr  would  necessarily  be  altered.  That 
amendment,  too,  would  have  been  mada  against  the  will  of  the  defendant. 
But,  in  the  principal  case.  Hart  has  the  consent  oi  Reynolds  to  every  amend- 
ment. Of  course,  every  amendment  must  be  made  down  to  the  entry  of 
the  judgmeut.  The  case  from  Salkield  shews  that  the  declaration  may  be 
amended.  No  third  per-on  has  a  right  to  obiect,  till  we  arrive  at  the  con» 
tideratum  tsl,  ke,  and  if  the  previous  proceedings  be  considered  as  amend<« 
ed,  the  objection  that  there  is  nothing  to  amend  b;i  falls  to  the  ground. 
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and  declares  that  such  has  been  the  practice  for  30  yeare. 
There  is  no  diflference  between  the  different  kinds  of  exe- 
cution/either  in  law  or  common  sense. 

Suppose  a  cap,  ad.  resp,  sent  to  a  Sheriff,  who  never  re- 
ceives it,  or  a  letter  directing  a  rule  for  judgment,  to  be  en- 
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The  question,  then,  arises,  whether  if  the  other  proceedinars  be  rij^ht, 
the  cansideratum  est.  Sec  may  be  altered,  90  as  to  become  conformable  to 
tbe  preTioas  proceed inj^;?,  and  this  question  is  answered  in  the  affirmative, 
bjr  numberless  authorities.  In  PeViam  r.  Hennng^  {Cro.  Car.  594)  the 
miipnal  note  is  thus  :  *  If  the  name  of  a  party  be  right  in  the  record,  but 
wron^  in  the  judgment,  the  judgment  may  be  ameaded  by  the  record. 
Tis  a  misprision  of  the  Clerk.''  In  affirmance  of  the  judgment,  the  judg- 
ment itself  may  be  set  right,  and  ameaded  by  another  part  of  the  record, 
iaa  fact  which  appears  to  be  the  misprision  of  the  Clerk,  as  in  the  mistake 
df  nam'es  of  parties.  (Vid.  Bae  Jibr.  Amendment  (Fj^  which  cites,  1 
RdU.  M.  3a7,and  gives,  as  an  example,  "  Praduhts  A^  instead  of  ^B^ 
and  **  CkttrUf^  instead  of  ♦•  HobtriT*)  There  is  a  strong  analogy  between  a 
security  created  by  cotnmon  recovery,  and  one  giveu  by  warrant  of  attor. 
ney.  Both  are  a  kind  of  judicial  lien  ;  and  there  are  many  instances  of 
amendments  in  the  names  of  the  parties  in  these  common  recoveries,  as 
well  as  in  fines  Recovery,  entered  by  A,  B,  and  C,  but  the  name  of  fr  to- 
tally omitted,  oi\lcred  by  the  Court  to  be  amen  ed.  For  example  ;  war- 
rant by  W.  R.  and  Hater — recovery,  W.  R.  and  Ma^garet^  his  wife, 
ameadftd.  (Vin.  Abr.  Amendment^  \i^)'^  On  au  application  for  such  an 
funeniment,  it  was  objected  that  the  heirs  at  law  would  be  prejudiced,  if 
the,^*was  amended.  The  Court  said  they  conld  not  take  notice,  wheth- 
er it  would  be  a  prejudice  to  the  heirs  at  law  or  not ;  but  it  was  the 
duly  of  the  Court  to  makt  the  fine  agreeable  ta  the  deed  and  inieniion  of 
the  pariiet.     {id.) 

It  will  again  be  objected,  that  the  docket  cannot,  by  law,  be  amended^ 
for  that  mi§ht  be  injurious  to  purchasers  an  J  judgment  creditors.  We  an- 
swer, the  Court  have  the  same  power  over  the  docket  as  over  other  pro- 
ceedings, that  of  making  it  subserve  tlie  ends  of  justice.  The  rights  of 
purchasers  we  wish  to  have  saved,  either  by  a  conditional  docket^  expressly 
reserving  the  rights  of  prior  purchasers  and  mortgagees,  or  by  enjoining 
it  on   Hart  to  release  them. 

We  shall  here  be  told  ihvii  judgment  creditors  are  entitled  to  the  bene- 
fit of  the  statute  relative  to  docketing  judgments.  The  statute, -1  R.L. 
501)  enacts,  that  no  judgment  not  docketed  and  entered  in  the  books,  &c. 
A»U  affect  any  lands  or  tenements,  as  to  purchasers  or  mortgagees^  or  have 
preference  against  heirs,  executors,  or  administrators.  Expressio  uniuS 
ejcdutio  aUerius :  by  making  the  docket  necessary  as  to  purchasers  and 
mortgagea,  it  is  made  so  only  as  to  them.  This  consideration  is  the  more 
forcible,  when  it  is  recollected  that,  in  the  first  section  of  the  same  act,  the 
legislature  have  enacted,  that  no  judgment  shall  continue-,  for  more  than 
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UTiGA,  tered,  which  miscarries,  and  a  thousand  other  cases  arising 
^J^;^^^^^*  in  our  complex  system  of  practice,  by  which  another  obtains 
pceference  :  will  the  Court  relieve  against  such  mistakes  ? 
Will  (hey  take  away  a  preference,  because  accident  was 
against  the  party  who  moved  first  ?  Is  it  enough  that  a  judg- 
ment is  planned  without  being  perfected  ?    Where  is  the 


ten  yean,  a  Urn  as  against  bona  fide  purchaser,  or  subsequent  incumbran« 
pen,    y  morX^^^^  judgmerUt  or  otherwise. 

The  question,  then,  again  recars,  is  a  judgment  creditor  a  pwchaser^ 
within  the  meaning  ol  this  statute  f  A  purchaser  is  one  who  acquires  title 
otherwise  than  by  descent  ;  (2  Bl.  Com.  241)  but  a  judgment  creditor 
has  no  title  to  the  defendant's  real  estate.  For  aught  that  appeals,  he 
may  go  against  the  person  or  personal  property.  Indeed,  it  has  been  settled 
in  this  state,  that  a  judgment  gives  no  title  per  se.  Of  course;  the  judg- 
ment creditor  can  never  insist  on  the  docketing  clause  of  the  statute:  The 
Court,  in  considering  him  as  a  purchaser,  wonld  usurp  legislative  power. 
They  would  assume jw*  dare^-^rum  jus  exporure . 

It  will  be  said,  that  he  may  sell  the  defendant's  real  estate,  and  if  his 
judgment  be  the  oldest  one  docketed,  may  apply  the  avails  to  satisfy  it,  and 
vest  the  title  in  the  purchaser.  I  answer,  in  that  case  the  statute  would 
apj^ly,  but  until  a  sale  no  purchaser  can  intervene  ;  and,  of  course,  the 
statute,  by  the  terms  ef  it,  can  have  no  application. 

The  question,  then,  arises,  whether  this  posubUiijf  of  avniling  himself  of 
this  clause  of  the  statute,  is  not  sufficient  to  constitute  him  a  purchaser  ?  and 
this  question  is  emphatically  answered  in  the  negative,  by  the  decision  in 
Jackson  v.  Dubois.  (4  John.  Rep.  316.)  It  was  there  decided  that  a  mort- 
gage not  registered,  has  a  preference  over  a  subsequent  judgment  docketed. 
The  clause  in  I  R.  L.  37t^,  res;  ecting  mortgages,  coincides  with  that  on 
the  subject  of  docketing  judgments.  It  is  this  :  ^^  No  raortga.^e,  nor  any 
deed*  conveyance  or  writing,  in  the  nature  of  a  mortgage,  shall  defeat  or 
prejudice  the  title  or  interest  of  any  bonajide  purcliaser  of  ail^  lands,  ten- 
ements, or  hereditaments,  unless  the  sume  shall  hava  been  duly  registered 
a;  aforesaid.**  The  language  in  the  two  statutes  is  so  nearly  the  same,  that 
the  decision  last  cited  may  be  considered  in  point  to  shew,  that  until  a 
•ale  under  the  judgment  ^rst  docketed,  the  prior  docketing  creates  no  pre& 
erence,  and  the  statute  has  no  application.  His  honour  Judge  Spencer^  in 
delivering  the  opinion  of  the  Court,  says — ^*'  Before  this  statute,  there  was 
no  necessity  of  registering  mortgages.  They  would  have  stocid  upon  the 
same  footing  as  any  other  lien  on  real  property.  8ince  the  statute,  they 
must  be  registered,  or  lose  their  priority  as  to  junior  mortgages,  and 
be  liable  to  be  defeated,  in  case  of  a  bona  Jide purchase  prior  to  therms- 
try.  There  is  nothing  in  the  statute  which  gives  a  preference  to  a  judg- 
ment docketed,  over  au  unregistered  mortgage.  Should  the  mortgagee  per* 
9iit  p.  sale  to  take  place  prior  to  the  registry,  then,  in  my  opinion,  tha  TtJ^ 
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discretion  of  thifi  Court,  arising  upon  questions  ofdiligenoe, 
to  end  2  We  have  gained  a  legal  preference}  and  are  enti* 
tied  to  retain  ijL 

AVooDHORTH,  J.  delivered  the  opinion  of  the  Court.     He 
wcni  much  at  large  into  the  facts  of  the  case,  which  were 
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Jee  iiTUie  Sheriff  would  be  protected  iram  the  mortg^age,  and  it  would  lose 
ita  priority. 

Alter  fhia  decieioo,  it  may  be  said,  with  the  utmost  coofidence,  that  the 
present  case  sUnda  oa  tbe  same  footing;  as  it  would  before  the  statute  rel- 
ati^eto  dockeU  ;  aod  there  camiot  be  a  doubt  that^  before  the  statute,  this 
jod^meatof  Hmri  would  have  teen  alien  oo  John  Reyit^^lds*  estate;  aiid 
the  Court,  to  give  effect  to 'the  intent  and  ag^reeznent  of  the  parties,  would 
bkve  ordered  an  amendment,  precisely  as  a  Court  of  Equity  would  have 
ordered    a  mistake  in   a  mortgage    to   be  corrected,  as  against  a  mort- 
[pagor,   and  aU  persona  who  bought  with  notice  of  the  defective  mortgage. 
Here  it  appeared  from  the  records  of  the  Court,  so  that  the  fact  could  not 
be  misQDderstood^  that  by  the  ogrceme.//  of  Jokn  Reynolds^  HarVs  debt  was 
to  bo  secured  by  a  judgment  against  his  real  estate,  and  such  judgment  was 
actoany  gireii,  though  informally.     To    say  that  the  judgment  is  not 
against  Jokn^  is  puerile  sophistry.    |t  is  a  judgment  against  him,  though  not 
by  his  right  name.  This  objection  would,  on  the  principle  of  our  opponents, 
mlwa][t  prevent  an  alteration  in  the  name  of  a  party,  in  a  eonveyance^  or 
,/inc,  «r  a  reofr-ery^  or  a  judgment.    But  the  books  teem  with  aaiendmenta 
in  every  one  of  these  cases.    Of  the  records  of  the  Court  all  persons  were 
bound,  before  the  statute,  to  take  notice,  even  executors  and  administra* 
tor?>  to  determine  the  priority  of  debts.     (6  T.  R,  1.)     So  it  is  said,  in 
TtdA,  860,  that,  before  the  statute,  the  defendants  lands  were  held  from  the 
time  of  the  judgment,  but  sinee^  the  docketing  is  necessary  as  to ;»ur«^ier< 
and  9B»rigageet.     If  this  Court    can   direct  the  signing  of  a   judgment 
nunc  frn   ftmc,    so    as  to   perfect   the    oldest   judgment,    though  radi- 
tally  defective,  they  certainly  may  supply  any  other  deficiency  ;  for  a  judg- 
ment nU  ngned  is,  as  to  the  real  etlate^  a  nuUity  so  far  forth  as  purchaser* 
are  eoncemed.     To  supply  the  signing  nunc  pro  iunc^  makes  tbe  judgment 
as  to  all,  different  from  what  it  was  before  signing.    T|ius,  if  the  christian 
BBme  of  either  party  were  altered,  it  renders  that  operative  which  befora 
was  void.    As  to  the  lien  upon  real  property,  the  Court  create  a  new  judg- 
ment, as  much  in  one  case  as  in  the  other. 

The  truth  is,  that  every  alteration  makes  tbe  judgment  a  new  one ;  i.  e. 
it  makes  it  differtni  from  what  it  was  before  the  alteration ;  and  the  futile 
aisaxaent,  that**  if  the  party  knew . of  Harr«  judgment,  yet  that  tbe  scien- 
ter did  not  make  it  a  valid  one,  and  that  he  must  be  supposed  to  bave 
known  it  to  be  defective,**  would  prevent  ev^ry  amendment  It  might  have 
been  urged,  with  the  same  force,  in  the  case  of  Seaman  v.  Drake^  where 
the  judgment  was  not  signed,  as  in  this  case.  If  tbe  judgment  bad  been 
perfect,  no  amendment  would  bare  been  necessary.    Every  application  for 
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UTICA.      scattered  through  a  great  variety  of  papers,  and  gave  the 
^3v!^*     opinion  of  the  Court  on  several  minor  points,  which  I  have 
Chichester     not  deemed  it  material  to  notice*  He  then  spoke  to  the  prin- 
G  nde.       ^'P*'  points  nearly  as  follows: 

We  have  considered  this  case  as  deliberately  and  fully  as 
we  think  its  importance  and  novelty  require  ;  and  we.are 


an  amendment  supposes  the  judgment  to  be  defective.  The  distinction  be- 
tween a  judg;ment  creditor  and  a  purchaser,  is  not  only  founded  on  the 
language  of  the  statute,  but  in  good  sense ;  for  the  lien  of  a  purchaser  is 
specifick.  The  money  is  advanced  upon  the  title  and  credit  of  the  estate, 
but  that  of  a  jud^oient  creditor  is  general.  He  may  go  against  the  penun* 
So  in  Tidd^  851,  ^  If  one  article  to  buy  an  estate,  and  pay  the  purchase  mo- 
ney, and  afterwards  a  judg-ment  is  recovered  against  the  vendor  by  a  third- 
person,  who  had  no  notice^  yet  this  judgment  shall  not,  in  £quity,  affect  the 
estate.  But  a  mortgagee,  &c.  shall  hold  place  against  the  covenantee  ;  for, 
in  this  case,  the  money  is  lent  upon  the  title  and  crediiof  the  estate,  and  at- 
taches upon  the  land  ;  but  a  judgment  is  only  a  general  secttrUy — not  a 
specific  lien  upon  the  land.'^  So,  in  2  J'eset^  662,  per  Ld.  Cliancellor,  *'  A 
prior  mortgagee,  having  a  subsequent  judgment,  may  tack  the  judgment  to 
the  mortgage,  but  a  prior  judgment  creditor,  getting  a  subsequent  mort- 
gage, cannot  do  it,  because  the  judgment  is  not  a  specific  lien  upon  the  land  ; 
that  is,  he  does  not  go  on  the  security — he  has  not  trusted  to  the  credit  of 
the  estate." 

It  is  again  to  be  observed,  in  this  case,  tliat  the  creditors  had  notice  of 
Harfs  judgment,  when  they  took  their  own.  The  object  of  a  docket  is 
to  give  notice  to  purchasers,  as  much  as  it  i^  the  object  of  n-gtWcrung  a 
mortgage.  There  is  not  the  least  sbado  of  dibticction.  Actual  notice, 
then,  supersedes  the  necessity  of  ud<x;ket,c^i-tainly  as  .'espccl^jndgment 
creditors,  who  are  not  named  in  the  docketing  statute,  and  ii  ia  sufficient, 
in  case  of  a  mortgagee,  that  he  had  notice  at  the  time  of  taking  his  mort- 
gage. By  tha  notice  the  obj^t  of  the  act  ia  answered,  and  taking  the  deed 
•r  lien,  under  such  circumstances,  is  a  fraud.  This  doctrine  is  fully  can- 
vassed in /ffcfcwn  v.  JBwrgttW,  (10  Jo/m.  461)  where  the  late  Ch.  J.  Kent 
says,  "  It  may  be  assumed,  as  a  settled^principie  in  the  English  law,  that 
where  a  subsequent  purchaser,  wliose  deed  is  registered,  had  notice^  at  the 
time  of  his  purcluise^  of  a  prior  unregistered  deed,  the  prior  deed  shall  have 
preference.  The  purchase,  under  such  circumstances,  is  a  fraud.  It 
is  considered  as  done  malafide^  by  assisung  the  original  vendor  to  defraud 
the  prior  vendee  ;  and  the  Courts  will  not  suffer  a  statute,  made  to  prevent 
fraud,  to  be  a  protection  to  fraud.  The  foundation  of  the  English  doctrine 
is,  the  fraud  of  the  2d  purchase,  under' a  knowledge  of  the  first.  An  unre- 
gistered deed  is  in  no  case  void.  It  is  always  good  as  against  the  grantor 
and  his  heirs."  He  continues,  «  When  the  stetute  says  that  every  deed  not 
recorded  shall  be  adjudged  fraudulent  and  void,  against  a  subsequent  par- 
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satisfied  that  the  respective  applications  of  these  parties  are 
addressed  to  the  sound  discretion  of  the  Court.  We  do  not 
forget  that  we  are  bound  by  decisions,  as  far  as  they  can  be 
made  to  apply  to  such  a  case  ;  but  we  do  not  find  ourselves 
tied  down  by  these  to  any  particular  course  of  proceeding. 
The  whole  tenor  and  scope  of  the  cases  appear  to  call  for  a 
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cfaaaer  for  valuable  consideratioii,  whose  deed  shall  be  recorded,  it  undoubt- 
edly meant  a  ftubtequent  purchaser  in  good  faith.  A  subsequent  purchaser 
nuUgJide  was  not  within  the  purview  of  the  act.  Consequently,  in  the  case 
of  a  second  purchaser,  teith  notice^  no  estate  passes  to  him  by  the  deed/' 
The  whole  of  this  opinion  is  worthy  of  particular  attention,  and,  *^  mutatis 
mti/antftf,"  applies  with  peculiar  force  to  a  subsequent  judgment  creditor 
with  noUet  of  a  former  lien. 

The  moment  such  a  creditor  attempts  to  wrest  from  the  older  incam- 
Inneer  his  aecnrity,  he  himself  becomes  an  incumbrancer  mala  fide.  In 
sochcase,  no  lien  patses  to  him  by  the  2d  judgment  It  is  urged  by  the 
opposite  counsel,  that  when  the  credit  was  given,  the  subsequent  judgment 
creditors  had  received  no  notice ;  and,  therefore,  they  are  purchasers  with- 
in the  docketing  statute.  This  notion  is  too  absurd  to  require  refutation. 
The  credit  was  not  given  on  the  defendant's  land.  The  creditors  do  not 
pretend  to  have  examined  the  records  before  credit  given^  ^  qai  taeet  cori" 
itntift  vidttwJ*  Taylw  admitted  that  he  did  not  examine  them.  It  ap- 
pears from  ReynoUs*  affidavit  that  he  told  both  Taylor  and  Dof ,  at  the  time 
6f  executing  their  boods  and  warrants,  of  the  existence  of  HarCs  judg- 
ment Taylor  admitted  to  Mitchell  that  he  knew  of  Har/'f  judgment  and 
execution  when  he  took  his  own.  Doe^  in  his  affidavit,  admits  that  he 
koew  of  JETtfrrf  judgment  when  HarfB  execution  issued,  viz.  the  28^  of 
Jviy,  whereas  the  judgment  in  favour  of  Doe  was  filed  the  5lh  of  August^ 
ud  Dot  stated  that  be  knew  of  no  irregularity  in  Hard  judgment  until 
^iatkher.  Suppose  A  takes  a  mortgage,  but  does  not  have  it  registered^ 
and  B  lends  money  on  a  note  of  'the  mortgagor,  without  notice  of  the 
mortgage,  and  afterwards,  after  A^t  mortgage  is  registered,  B  takes  anoth- 
er mortgage,  it  wonld  be  ludicrous  for  him  to  claim  priority,  as  a  pureha- 
M,  because  when  he  advanced  the  money  on  a  note  he  knew  not  of  A^s 
nortgage.  Suppose  in  the  case  now  beibre  the  Court,  on  an  application  for 
ao  ameodmcnt,  there  appeared  to  be  no  judgment  creditors,  nor  any  one  to 
oppose,  except  a  grocer,  who  had  credited  Reynolds  a  few  shillings ;  and 
«uppoie  he  should  allege,  that  he  would  not  have  trusted  him  if 
he  had  known  of  HarTs  judgment:  would  such  opposition  avail  any 
thing  ?  or  eoold  he  be  considered,  in  any  sense,  as  a  purchaser  ?  ft  is  suffi- 
cient, in  the  ease  of  a  deed  or  mortgage,  that  the  subsequent  grantee  or 
mortgagee  had  notice  when  he  took  his  deed  or  mortgage.  By  taking  it  he 
does  an  act  agaiittt  cooscienee  ;  «.  e.  if  it  is  ever  applied  to  destroy  an  older 
lieo.    (9 /oAn.  168.) 
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uTicA,  very  extensive  exercise  of  discretion  in  the  amendment  of 
Auo:.i82  .  proceedings  conducted  in  good  faith,  by  filling  the  chasms 
which  may  have  intervened  through  accident  or  mistake  ; 
especially  in  a  case  where  the  person  whose  rights  are  to  be 
affected  has  had  full  information  that  the  proceedings  ar^ 
perfect,  and  has  gone  on  under  the  idea  that  they  tvere  so. 


The  present  is  ant  appeal  to  the  equ' table  powers  of  ike  Court,  Of  coarse 
they  oii^ht  lo  g^ve  such  relief  as  a  Court  of  Equity  would  give  in  Ihia  or 
similar  cases.  Suppose  A  contracts  to  sell  to  5,  aud  he  afterwards  sells  to 
C  B  files  s  bill  to  compel  speciiick  performance,  charg^in^  C  with  collu> 
tioQ — C  must,  in  his  answer,  not  only  make  oat  that  he  is  a  fair  bona  fidf. 
purchaser,  for  a  valuable  consideration^  but  also  that  this  was  withoirt  no* 
tice  of  BV  interest.  Here  Hart  applies  for  the  speciiick  lien  intended,  and 
ag^ed  to  be  giv^en.  No  one  can  prevent  the  equitable  interference  of  the 
Court  but  a  purchaser,  and  that  without  notice.  Doe  and  Taylor  are  nei- 
ther of  them  purchasers^  and  they  both  had  notice, 

Ag:ain:  a  defective  «fet»ri(y  will  be  enforced  in  Equity,  ag^ainat  creditors 
who  have  only  a  general — not  a  specifick  lien  ;  as  judgment  creditors.  Id 
Taylor  v.  Wheeler j  {2  Sa  k,  449)  a  copy  holder  in  fee  surrendered  to  the 
use  of  the  mortg^agee  in  fee,  and  became  bankrupt  before  presentment, 
and  thiere  niever  was  any  presentment  made,  and  ti  e  ques'.ion  was,  whether 
the  assignees  of  the  commissioners  of  bankruptcy,  or  the  mortg^agee,  should 
be  preferred  ;  and  per  Ld.  Chancellor,  (^  Though  the  surrender  was  void 
in  laic^  for  want  of  a  presentment^  wad  that  might  be  the  laches  of  the  mort- 
gagee, in  not  procuring  it,  yet  the  surtrender  was  a  lien,  and  boand  the 
land  in  equity,  and  the  -  assignee  ought  not  to  be  in  a  better  case  than  the 
bankrupt,  who  was  plainly  bound,  m  equity,  by  this  defect. ve  conveyance* 
it  was  amended,  as  appears  by  2  Vernon^  564,  S.  C.  On  the  same  princi- 
ple, there  cannot  be  a  doubt  but  a  Court  of  Equity  would  order  this  judg- 
ment docketed  nunc  protunc^  as  against  all  hut  Inmajide  purchasers.  The 
op)K)sition  of  a  judgment  creditor  could  not  prevent  it  More  especially 
when  it  appeared  that  he  took  his  incumbrance  with  nDtice  of  the  defec- 
tive one,  a  Court  of  Chancery  would  refuse  to  listen  to  his  objection  for  a 
moment.  If  Chancery  would  give  the  relief  sought,  will  this  Court  drive 
us  to  the  enormous  expense  of  applying  to  that  Court  for  relief,  which  thi» 
Court  has  equal  power  to  give  ?  It  appears  from  the  casei*  cited,  (6T.  R, 
8,  and  7  T  H,  699)  that  this  Court  can  do  whatever  the  ends  of  justice  re- 
quire in  regard  to  amending  their  records 

That  the  2tl  judgment  creditor  knew  of  the  older  judgment  at  the  lime 
of  obtaining  his  own— that  he  has  equal  equity  with  the  first,  while  at- 
tempting to  dcieat  the  prior  one,  and  wrest  from  the  oldest  Creditor  his  se- 
curity, is  a  doctrine  which  would  be  scouted  from  a  Court  of  Equitj. 

As  to  the  case  of  Sale  v.  Crompton,  {I  Wxls,  61)  and  fVentworih  v.  Staf-' 
ord^  {Ld.  Raym.  68)  cited  on  the  other  side,  against  an  amendment,  they 
both  proceed  on  the   ^ound  that  an  amendment  would  be  injurious  te 
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tTefecl  less  delicacj  in  going  for  this  purpose  to  the  ut-  tftrcA, 

most  limit  of  our  power,  when  it  is  plain  that  lio  one  can  ^.^^ 

suffer  from  its  exercise.     The  amendment  of  proceedings  Cbichestef 

must,  in  a  great  measure,  rest  upon  this  consideration.  c^<iie« 

Here  is  not  a  struggle  in  relation  to  the  avails  of  a  free- 
boldestat^,  the  disposition  of  which  might  be  controlled  bjr 


pnrcbasen.  The  judgments,  in  bbUi  cases,  were  old  ones  ;  the  pur- 
suers coald  not  be  ascertained  ;  nor  was  any  offer  made  to  release  tliem, 
or  ba7s  their  righb  saved.  In  the  case  now  before  the  Court,  RejfnoUlt 
sweirs  there  are  but  three  purchasers,  and  those  Hart  offers  to  release, 
or  to  hare  their  rights  and  those  of  all  other  possible  purchasers,  saved  by 
a  conditional  docket.  la  BacofCs  Abr.  Amendment;  (F)  also  cited  on  thei 
other  aide,  it  is  conceded,  that  if  the  righCs  of  purchasers  did  not  come  ia 
qnestioo,  the  judgment  might  be  amended  to  any  extent 

Neither  can  it  be  said  that  a  judgment  not  docketed  is  not  a  lien  ;  for  thflf 
case  of  Seaman  t.  Drake  shews  the  incorrectness  of  such  a  position.  In 
that  case  the  judgment  was  not  signed,  and,  therefore,  bad  no  lien  as  ttf 
porehsjers;  yet  the  Court  allowed  it  to  be  4nb^ded,  as  well  as  to  pureha- 
ten  as  judgment  creditors.  The  truth  is,  a  judgment  not  docketed  is  a 
Urn,  It  wa;  so  at  common  law,  and  in  Seaman  ▼.  Drake  the  Court  created 
a  lien  where  none  before  existed.  In  the  ease  cited  from  2  Vemor^  564« 
Chancery  made  good  a  totally  void  surrender,  staling  that  though  void,  yet 
ilvasa  lien  as  between  he  parties,  and  the  assignees  wer«  only  general 
ereditors,  and  had  not  a  specifick  lien,  as  mortgagees  have.  So,  in  this 
tise^oitrjudpnent  was  a  lien  ;  Equity  would  compel  the  defendant  to'com- 
ply  with  bis  agreement,  and  the  resistance  of  those  creditor^who  knew  of 
Hrfi  judgment  is  uneonaeienlions^  duhoneat  ^nCl  frauduleni.  In  asking 
that  the  judgment  be  amended,  as  to  Taylor  and  Doe,  we  request  nothing 
unreasonable  or  improper.  As  to  the  other  judgment  creditors,  not  now  be^ 
fere  the  Court,  we  are  not  very  anxious  that  the  Court  should  interfere. 

The  Court  directed  the  following  Ritle  :— 

Augutt  2%  1817. 
(After  the  title  of  the  enuee.) 

A  motion  having  been  made  on  behalf  of  Walter  Doe  and  James  7Viyfo/\ 
jadgment  creditors  of  John  ReynoltU,  to  set  aside  the  execution  issued  to 
(he  Sheriff  of  Saratoga  county,  in  the  above  cause,  on  the  grounds  speei- 
fiei  in  the  notice  of  said  motion,  and  a  cross-motion  having  been  made  by 
RiefcinfP.  Hisr/,  to  amend  the  record  of  judgment  and  proceedings  con- 
Mcted  with  aach  record,  filed  the  6th  day  of  June,  one  thousand  eight  hun- 
dred aad  eleven,  in  :avoar  of  Richard  P.  Haft  against  Elisha  ReynoldSy 
entered  and  filed  by  virtue  of  a  warrant  of  attorney  attached  to  said  rec-* 
<N,  executed  by  John  Reynolds^  and  also  the  docket  of  said  judgn&ent  and 
the  entry  of  the  time  of  signing  said  record  nuncpr^  tune^  on  thegronnd< 
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the  prrority  of  tl»judginenia^  which  are  id  themselves  lieii# 
upon  that  kind  of  property  ;  but  it  relates  to  the  personalty, 
which  h  bound  by  an  execution  alone.  A  knowledge  that  there 
was  or  was  not  a  judgonent  in  existence,  could  in  no  way 
be  material  to  Suss^  or  the  creditor  who  assigned  to  him,  for 
the  reason  that  ajudgfiient,^flr  se^  could  not  afiect  their  rights..- 
The  important  facts  in  relation  to  this  case  were  perfectly 
understood  by  all  the  parties  in  interest,  as  early  as  May 
term,  1822,  whea  the  subject  was  before  this  Conrt  upon  a< 
djsclosur$  o£  (hose  facts.     The  money  now  in  question  was 


ami  forth  in- the  affidavits  on  which  said  cross-motion  is  founded  :    On  read** 
iBg;  and  filing  the  affidavits  read  in  this  cause,  ORjyBRBih  oomotion  of  Mr. 
JiiteheU,  counsel  for  Richard  P.  HarU  that  the  motion  to  set  aside  said  ez« 
eontloa  be  denied,  upon  the  pftjmenJl  of  the  costs  of  the  motion  to  set  the 
same  aside,  by  the  said  Richard  P  Hart*  It  is  further  ordered,  by  and  with,- 
the  cooeent  of  Jioslin  Reynolds^  that  the  jud^ent  record  and  proceedtnga 
oonnected  withvucb  record,  filed  the  6//i  day  of  Jwm^  one  thousand  eight, 
hundred  and  eleyeni  in  fiivoar  of  Richard  P.  Hart  against  Eiitha  RcynoldM^ 
entered.  «iid«  filed  .by  virtue  of  a  warrant  of  attorney  attached  to   said 
reeonl,.  executed  by  Ji^^n  Htynoldt^  for  ten  thoiuand  dollars,  be  amended, 
by  inserting  the  name  of  John  Rtynoldi  instead  of  Elisha  Reyiulds,  as  of- 
ten as  the  latter  occurs  in  said  record  of  judgment  and  such:  proceedingi^ 
end  that  the  book  of  dockats,  as  fiir  as  it  relates  to  said  judgment,  be 
altered,  so  .as  to  opnConb  to  the  amended  judgment  as  to  the  defendant'a 
name  and  t^  amount  of  the  judgment,  and  that  the  day  of  signing  said 
judgment  t>e  alterwLto  the  day  when,  it  was  docketed,. and  that  said  amend* 
mants  be  made-  nuneJ^ro  iun^  so  that  the  said  judgmteat  fehall  be,  in  ajl 
retpeetSr^  perfeot judgment  for  ten  thowtind  dollars,  against  John  Reynolds^ 
^ter^  aigaad,  filed,  dooketed  and  inserted,  in  the  book  of  dockets,  the  said 
SiSi^day  of  Juim,  one  thousand  eight  hundred  and  eleven:  Provided,  that 
the  Clerk  shall  express  in  the  said  book  of  dockets,  opposite  said  dafendaot's 
name,  where  said  judgment  is  docketed  therein,  that  the  rights  of  bona  fidt 
purchasers  from,  and  mortgagees  of  said  Jo/m  Reffnolda,  between  the  64^  oC 
/mm,  one  thousand  eight  hnndred  and.  eleven,  and  the  day  of  entering  this^ 
rule,  shall  not  be  prejudiced  by  such  alteration  of  said  books  of  dockets, 
and  provided  a  copy  of  this  cule  be  attaclred  ta  the  said  record.    It  is  fur- 
ther ordered,  that  a  copy  of  this  rule  be  served  on  each  of  the  judgment' 
creditors  of  John  RtynoUt,  whose' lien  accrued  before  this  day,  within 
§ix  ¥}tfks  from  this  tkse^    It  il  onderstood,  however,  that  this  Court  will 
m^ce  such  onler  the  jiezt  term  of  this  Court  as  shall  be  just,  in  rela- 
tion to  the  judgment  in  this  cause,  as  to  all  judgment  credilors  of  the  said 
John  Reynolds^  whose  lien  accrued  before  the  day  of  entering  this  rale, 
eseept  fVaittf  Doe  and  James  Td^^,.  provided  application  be  duly  madb; 
tlMref^r,  tha  aext  lerni  of  thif  Court,  tmX  not  afterwacds. 
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^warfea  to  Chichesler  k  Van  Wyck.  and  the  rights  of  the  par- 
6ea  folly  setlled.     Now  here  is  ooehing  in/teru    The  vari- 
ous eserotioDs  were  levied-^ft  «ate  made  onderlhe  direction 
of  the  Court — the  avaik  paid  intoCpurtto  abide  eor  order, 
whicb  awarded  the  money  to  Chkhefier  &  Van  /f^iofe— <esid 
tfaatmonej  has  been  actually  paid.  The  order  ol  the  Court 
Ins  been  executed.     It  is,  at  feast,  doobtlbt^  on  this  grouoA 
alone,  whether  we  have  power  to  disturb  the  dispositiona 
which  have  been  made — whether  this  money  has  not  passed 
beyond  the  bounds  of  our  summary  jurisdiction,    b  is  true 
that  a  matter  once  passed  upon,  in  this  way,  is  not  deemed 
technically  res  judicata.     It  may  be  opened.     We  will  hear 
it  again,  upon  good  cause  being  shewn  ;  but. where  the  or- 
der loade  has  been  carried  into  full  execution,  and  tj;ie  party 
has  gone  off  with  the  avails  in  his  pocket,  it  is  deserving  of 
great  coDfiideration,  at  least,  whether  we  can  bring  him  back 
ioto  Coart  upon  motion,  and  dictate  the  course  he  shall  take, 
wbteveradditiona)  light  may  be  thrown  around  the  subject  i 
and  this,  in  a  special  manner,  where  all  has  gone  forward  m 
good  faith.    Take  the  case  of  a  motion  to  enter  satisfac-  ' 
tion  apoa  the  judgment  roll,  on  the  ground  that  the  money 
hai  been  paid  :  the  defendant  swears  io  the  payment,  which 
the  plaibtiffas  solemnly  denies  :  the  case  being  baiaoced,  the 
motion  is  denied.  At  another  term,  the  defendant  renews  his 
application,  upon  the  grognd  tliat  he  has  since  discovered  a 
lelesse,  or  receipt  of  the  plaintiif^  acknowledging  that  he 
bad  received  the  money.     We  might  hear  the  appbcatkniy 
and  grant  the  necessary  relief,  provided  the  jtidgment  yetre* 
Boaioed  in  JUri ;  but  suppose,  in  the  mean  time,  that  the 
aioney  had  been  paid  to.  and  pocketed  by  the  plaintiff,  I 
should  doubt  the  power  of  the  Court  to  afford  redress  lo  this 
manner.    The  suit  is  at  an  end,  and  the  whole  becomes  ar 
matter  in  pais*    So  of  a  motion  for  a  new  trial,  on  the 
ground  thai  undiscoverediQvidence  was  behind,  which  is  re- 
ibsed;  and  the  judgment  perfected  and  executioo  bad ;  a 
second  application  would  hardly  be  received,  imder  such  cir« . 
cumstances,  however  strong  the  appeal.     Hiere  is  a  point 
at  which  these  summaiy  applications  should  cease,  like  eve- 
ly  other  litigatibn,  fbr  the  sake  of  certainty  and  social  qui^ 
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UTiCA»  But  there  is  a  precedent  which  is  very  dire<:t  to  hear  ui 

v^^^v-^^*    cut  in  amending  this  proceeding  on  the  part  of  Chichester  & 
Chichester     Van  Wyck^  even  were  the  money  now  in  the  hands  of  the 
Qvkhfi,       Clerk.     I  allude  to  (he  case  of  Close  v.  Gillespy,  (3  John. 
Rep.  526*)     A  judgment  had  been  signed  and  docketed  upon 
a  warrant  of  attorney ;  but,  through  mistake,  the  name  of  the 
defendant's  attorney  was  neither  subscribed  to  the  cognovit 
nor  inserted  in  the  roll.     Mancius^  having  obtained  a  subse- 
quent judgment  against  the  defendant,  a  motion  was  made  by 
the  plaintitFto  amend  the  proceedings  nunc  pro  tunc.     Now 
that  record  was  fnvalid.     Both  parties  considered  it  so ;  and 
the  application  was  opposed  because  the  rights  of  Mancius 
were  to  be  f^fiected  by  the  amendment.     Exectitiona  on  botH 
judgments  had  been  delivered  to  the  SherifT,  the  execution 
of  C/osc  t)eiug  first  dehvered,  and  both  he  and  Mancius  claim- 
ed a  preference  ;  yet  Close  was  allowed  to  amend,  though 
both  executions  were  levied  on  the  same  property.     The 
Judge  who  gave  the  opinion  of  the  Court,  declares  broadly, 
(and  in  this  he  is  sustained  by  all  the  authorities)  "1  cannot 
perceive    that    our    right  to    amend,  in  case  of  the  mis- 
take of  one  of  our  officers,  is  to  be  controlled   by    the 
effect    which    is  to  be    produced  in  another    case.      Alt 
amendments  affect,  more  or  less,  third   persons.^'     That 
rase  is  itiuch  in  point ;  and,  indeed,  appears  to  me  pre- 
cisely  parallel  in    principle  with  the  one  before  us,  the 
application  for  an  amendment  in  which  comes  strongly  com-r 
inended  to  us  by   the  principles  of  justice.     Chichester  &, 
.'     P'an  Wyck  had  a  judgment  and  execution,  perfect  in  every 
particular,  as  it  respects  personal  property,  ei^cept  in  the 
mere  formality  of  filing  in  the  Clerk^s  office.     Instead  of 
being    answered  by   a  constVuctive  docket-notice,   which 
was  deemed   sufficient  for  the   junior  creditor    iii     Closa 
V.  Gillespi/y  Russ  had  actual  notice,  in  the  most  explicit 
manner,  by  an  execution  and  levy.     We  leave  h'-m  in  pos- 
gcssion  of  all  the  rights  upon  which  he  could  ever  calculate, 
in  legal  propriety,  *vithout  granting  his  motion.     This  roust 
be  denied;  and  Chichester  &  Van  ff^ci  must  take  the  efr 
feet  of  their  motion  to  amend. 

Sutherland,  J-    It  is,  perhaps,  proper  to  add,  that  iQ 
formipg  the  opinion  which  has  been  delivered,  we  must  no^ 
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be  understood  as  questioning  the  case  of  Barrie  v.  Dana/or  utica, 
as  doubling  that,  in  all  cages,  the  roll  should  be  filed  before  ^Ji^:J^' 
execution  can  issue.  We  have  been  governed  much  by  the 
peculiar  circumstances  attending  this  particular  ca^.  The 
iubsequeot  creditor  knew  of  the  Judgment,  and  relied  solely 
on  technical  ground  to  defeat  it.  We  bear  no  complaints 
fcom  the  party  defendant. 

Rule  accordingly. 


JiCKsoff,  «c  dimp  Williams  and  WASB^vKfUyt^ainst  Mil* 

LBR. 

R.  Wkstos,  for  the  defendant,  moved  that  proceedings  he      A  motion  to 

«tajred,(m  the  part  of  the  plaintiff,  till  the  costs  of  a  former  f*^  bTtet 

ejectment,  brought  by  Jac^son^  ex  dem.  Milter,  (the  now  de-  ^^^  suit,   lUi 

fepdant)  agaiost  Washburn^  ovu^oi  the  lessors  of  the  plaintiff,  former  suit  for 

for  the  same  premises  now  in  question,  in  whicha verdict  and  ^^  '^Jf^g"^ 

jodgment  were  rendered  for  the  then  plaintiff,  and  a  writ  of  sea«oQ,if  mada 

possession  executed,,  in  virtue  whereof  the  (now)  defendant  wiia6"uielau 

wa&jp#|  in  pofsj^ssion.  be  pgid.  k  appeared,  by  affidavit,  that  ^^^    "    "*.  • 

OD  the  triai  of  tlxe  first  ejectment,  Washburn^  the  defendant,  gaiion. 

nwdehtle,  by  a  lea^p  fropo  fVilliams,  the  other  lessor  in  this  eomiwillhS* 

suit,  and  that  H^ilUavis  claimed  ash^ir  ofhis  father.    On  the  it  after  verdict 

trial  of  this  caufe,  the  same,  title  came  in  question,  on  nearly  ^ffi^  *be  seoT 

the  same. evideiice  as^  the  first ;  that  a  verdict  was  taken  pnd  cause,  sub* 

tbereki  fpr  l^e  (now)  plaintiff  subject  to  the  opinion  of  the  opinion  of  thet 

Coart,  apoA  which  a  case  had  beeo  made,  but  not  yet  argu-  ^^made  mS 

ed.  dHMi|^  it  h9d  beeo  noticed  for  argument  by  the  defeq-  noticed  for  ar. 

dant's  attorney*     Washburn  had  absconded  shortly  nfter  the  d^ltoOwZ    * 

trial.of  tbe  first  action,  the  costs  of  which  had  never  been 

paid. 

This  motion  wa^  made  on  the  authority  o( , Jackson,  ex    . 
imMvittgtion  et  aL  y- Edwards,  (1  Cowtn'sRep.  138.) 

U.  Ttussflty  contra,  said  the  application  was  too  late.  The 
Court  mi^ta^  well  be  called  on  to  stay  a  writ  of  possession, 
d'ter  jadgmeiit  dockQt^d*    Where  the  defendant  has  thought 
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proper  to  meet  the  question  of  title  upon  its  merits,  and  that 
has  been  decided  against  him,  the  Court  should  not  listen  to 
an  application  of  this  kind.  There  is  no  case  to  be  found 
where  such  an  application  has  been  sustained,  at  this  stage 
of  ttie  proceedings.  It  would  be  unjust  to  permit  a  party  to 
lie  by,  until  the  costs  of  the  plaintiff  have  aaMmrakted  by  ft 
trial  and  verdict ;  and  after  nearly  all  the  expense  has  been 
incurred  which  could  arise  in  the  whole  coune  of  Cbe  aat^ 
then  obtain  a  stay  of  pcooeediogs^  The  ap^dicalieti  mighti 
and  should  have  been  made  at  aft-earlier  ataga  of  the  cause; 
and  haa  been  waiv'ed  by  delqr,  > 

Curia^  We  think  otherwise  ;  and  tb$t  the  applic|itipQ 
comes  before  us  in  season,  if  made  at  auy  time  while  the 
aause  is  in  a  coursp  of  litigation^ 

•    Motion  graijtad[« 


On  oertiormri, 
the  defendant 
cannot  compel 
a  retani. 

His  coarse  is 
to  rum  prat  the 
plaintiff  in  er- 
ror, if  he  does 
not  cause  a 
imtttm   to    be 


Marsh  agamat  Eastman. 

On  certiorari  to  a  Jostice^s  Caurt*  The  parties  had  pro* 
ceeded  to  an  issue  of  in  nulla  est  erratum^  without  the  Jus* 
tice's  having  made  any  return ;  and  now, 

A  motion  wad  madie,  on  th^  part  of  the  defendant,  fbi*  a 
rule  requiring  the  Justice  to  make'a  return*  ' 

Curia.  He  should  non  pros  the  plaintiff,  if  he  does  not 
cause  a  return  to  be  made.  The  defendant  has  no  right  to  call 
upon  the  Justice  to  make  a  return,  ^  Thts  is  the  business  of 
the  plaintiff.  ' 

Motion  denied. 


OP  TIffi  StATE  OF  JSEW-YOJKK.  B§ 

UTICA, 
Aug,  1824. 

fa  the  matter  of  Gilbert  tt^aimt'fuE  Judges  of  the  Court 
of  CoinmoD  Pleas  of  the  county  of  Niagara. 

A  vKKDicT^iii  the  €oimnoii  Pleaia  of  Miagara  bud  beea  onsettioffa- 
MDdered  aguMl  GiUmrty  in  favour  of  one  Tulf/e.  Gilbert  side  a  ea.  to. 
bfboght  erraiR,  and  pdt  in  haii^'after  which  TuttU  sued  out  a  ty^  ISIe^^rt 
tt;^M.miwtiicbGf^»tfrlilpaa  arrested.    The  Comiaon  Pleaa  ""f      oomm<n 

pleas  required 

aOenranlaaet  Aie  wvit  aside,  en  the  gpomid  that  the  writ  of  the  party  a- 
ernir  was  a  supeisedeas  ef  execution  but  iai|>esed  the  con-  SuS^o^^ 
dttion  that  Oilbert  shouM  stipolale  not  to  brina  false  im&ris-  ni^te  that  he 

onraent.      Ana  now,  brin^  false  im- 

A  motion  was  made  (br  a  mandamus,  commanding  the  ud^nwItioB 

Judges  below  to  strike  out  this  coftdilion :  but,  ♦<*  t^  conrt 

"  for  a   manda- 

Utts  requiring 

ZbeCpwri  wer0  clear  against  the  motion,  and  denied  a  them  to  vacate 
rale  te  shew  cause.  Tbey  said  that  requiring  this  condition  y^^  that  tUt 
was  a  mere  matter  of  discretion  with  the  Court  below  ;  and  Z^*  matter  ef 

-.    __  ,,  ,         /.  discretion     in 

11119  Court  woatd  not  interfere^  the  court  be. 

Motion  denied«r     ^hich      this 

eoart      woukl 
not  interfere. 


lo  the  matter  of  UNEflcRWooD»  an  insolvent  debtor,  against 
The  Hon.  J.  T.  laviNG,  First  Judge  of  the  Court  of  Com- 
monPieaHoif  the  citj  of  Naw-Yoi^K.  « 

Om  the  6ih  dsijotMarchj  1824,  the  insolvent  presented  bis  on  an  appiica- 

pctitioo  to  the  Hon.  J.  T.  Irving,  First  Judge  of  the  Coiirt  of  ^^  '^^  ^^^^ 

Commof » Pleas  of  the  city  of  JVeto*  ForAr,  for  a  discharge  under  the  actVo  aboi- 

the  "act  to  aboBsb  imprisonment  for  debt  in  certain  cases,*'  ^nt^for'dSbt 

passed  ^pril  7/A,  1819.     His  honour  made  the  usual  order  ^  oeruin  ca- 

(or  the  creditors  to  appear  on  the  24th  of  May  following,  and  ^*  iq^*  ^^ 

directed  by  this  order  that  the  same  should  be  published  for  ""^"^^r ,  ^^I  ^^ 
^  ^  weeks'  adver- 

^  tbement  to 
eraditon,  and  a  puUieation  of  only  6  weein,  and  then  an  order,  by  mistake^for  aseignment, 
whieh  is  made,  the  second  order  is  a  nullity,  being  made  without  jurisdiction,  end  th* 
'  may  refeia  te  sign  tb«  disibai^c 
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iTTicA,       10  weeks.   On  the  24th  May.  aflidavits  of  puWication  were 

3      .        produced,  aad  no  person  appearing  to  oppose,  the  usual  or- 

Underwood    der  for  an  assignment  was  made,  the  assignment  executed, 


Irving, 


and  on  the  next  day  a  certifKatc  wars  produced  from  the  as- 
signees {Appointed  by  the  Judge,  that  the  insolvent  had  exe- 
cuted the  as*«ignnjpnt«  Bui,  oo  applii  ation  for  a  discharge, 
the  Judge  stated,  that  since  making  the  order  for  assignment, 
he  had  discovered  that  two  of  the  affidavits  of  publication 
stated  the  same  lo  have  been  made  six  weeks  instead  of  ten. 
The  attorney  of  (he  iadolvent  was  ignorant,  till  then,  that 
*  the  affidavits  were  defective  ;  and  he  insisted,  that  the  Judge 
was  bound  to  sign  tlie  discharge,  it  being  too  late  after  ma* 
king  the  order  and  executing  the  assignment,  there  being  no 
objection  on  the  score  of  want  of  good  faith  in  the  insolvent, 
to  inquire  into  the  regularity  of  notice. .  But  the  Judge  was 
of  a  diilerent  opioioB,  and  refused  to  sign  the  discbarge.  The 
omission  to  advertise  the  ten  weeks  was  through  ioadver- 
fence. 

A  motion  was  now  made  for  a  mandamus,  commanding 
Judge  Irvirig  io  proceed  and  grant  the  discharge,  and 

/?.  Sedgwicky  for  the  motion,  cited  5  Z».  Al  F.  1 1 6,  a. 
(sess,  42,  clu  101,  9.  2)  and  insisted  that  it  was  intended  by 
the  law  that  the  whole  investigation  to  be  made  by  the  Judge, 
the  whole  trial,  &:c.  should  be  made  before  tite  order  for 
assignment.  When  that  order  is  made,  all  prior  questions  are 
res  judicata.  It  is  certain  that  there  can  be  but  one  trial  by 
jury  ;  and  it  is  well  understood  that  all  questions  of  fraud  are 
to  be  settled,  if  heard  by  the  Judge,  before  granting  the  or- 
der. A  fortiori^  questions  of  form,  notice,  &c.  ought  to  be 
adjudged  before  that  time. 

The  3d  section  of  the  act  is  imperative,  that  upon  the  in« 
solvent^s  producfng  a  certificate,  67C.  the  Judge  shall  declare 
under  his  hand  and  seal,  &lc. 

lie  cited  the  case  of  Brad^irtet^  (13  JbAn.  385)  as  in 
point.  The  ground  on  which  the  Court  neld,  io  that  case, 
that  tlie  Recorder  could  vacate  the  order,  was  collusion  to 
prevent  the  creditors  from  opposing.  Besides,  the  whole 
matter  was  there  in  Jieriy  wbeu  the  Recorder  was  applied 
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(o,  io  vacate  the  order.  The  assignment  had  not  been  made 
aod  certified,  liovr  can  the  assigned  property  in  this  case  be 
gol  back  ?  The  assignees  hold  it  in  trust  for  the  creditors. 
The  Judge  had  executed  his  powers,  and  the  assignment  ves* 
ted  (he  property  ia  the  assignee. 

Curia.  We  do  not  view  the  matter  in  this  light.  The  first 
order  made  pursuant  to  the  statute  had  been  disregarded; 
The  10  weeks  advertisement  was  necessary  to  give  the  com* 
missioner  jurisdiction.  Till  this  was  done,  he  had  no  authori- 
ty, and  the  second  order  was  a  nullity.  The  assignment  must 
probably  share  the  same  fate,  though  it  is  not  necessary  to 
pass  upon  the  effect  of  this  ;  and  we  must  not  be  understood 
as  doing  so.  We  are  not  to  be  guided  by  a  consideration  of 
the  embarrassment  which  may  arise  from  that  act. 

Motion  denied. 


UTICA, 
Aug.  1824. 


Maitn  against  Swift. 

Oh  certiorari  to  a  Justice's  Court.  Tb«  return  of  the 
Ja^rtce  merely  referred  to  the  copy  of  the  affidavits  on  which 
the  certiorari  was  founded,  and  s^^^ed  that "  the  same  were 
substantially  true,  except  such  parts  as  relate  to  the  separa- 
tion and  drinking  of  spin^ous  liquors  by  the  jurors  who  tri- 
ed said  cause,  whicb  may  he  true,  but  the  following  is 
what  came  to  my  observation,''  &c. 

JU,  Hofttum  moved  to  set  this  return  aside  as  irregular. 

J,  L^nchj  contra* 

Curia.  This  practice  of  referring  to,  and  adopting  the 
affidavit  on  which  the  certiorari  is  founded,  is  irr^ular.  The 
return  should  contain  a  complete  history  of  the  proceedings 
ID  itself.    Not  doing  te,  it  must  be  set  aside. 

Rule  accordingly. 


The  retam 
to  a  certiorari 
xnoBt  contain 
a  complete 
biBtory  of  the 
proceedings  in 
itself—- not  bjr 
referciDce  to 
the  affidarit  on 
which  it  it 
fodnded. 


Vol.  III. 
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Rogers  against  Coleman. 

Debt  on  bond  Debt  ob  bond  for  the  performance  of  covenants.  'Plea, 
vemmte^^iaaue  ^^^  *^^  factum.  Upon  this  plea  the  plaintiff  proceeded  to 
"uintiff  ^^^V*^"^  trial,  and  took  a  verdict  for  the  plaintiff,  without  having  jet 
no  assigoment  assigned  breaches.,  at  the  Monroe  Circuit,  in  March  last. 
»or  Ji^ent  ^^P^^  ^^^^  ^^^  plaintiff's  attorney  served  the  defendant's  at- 
of  damag^es  by  tomej  with  a  copy  of  the  ai^signment  of  breaches,  and  with 
plainUff^'may  ^Jo^ice  of  executing  a  writ  of  .inquiry,  for  the  4/A  of  Mat/^ 
afterwards  as*  before  the  Sheriff  of  JHonroe  county,  on  which  day  it  was  ac- 

aign  breaches  ,.      ,  ,  •''  "^ 

ftnd  have  his  cordini^ly  executed, 
damages     as- 

writ^ofTn  "ui-      '^'  Samson,  moved  to  set  aside  the  proceedings  as  irregular. 

ry,  under  the  He  said  there  should  have  been  an  assignment  of  breaches, 

36,fA.56,«7  sf^d  an  assessment  of  damages  by  the  jury  who  tried  th^ 

I  A  is.  ^I8.j  cause.    He  cited  Tuxbury  v.  Jtfi7/er,  (19  John.  Rep.  31 1.) 

S.  Af.  Hopkins,  contra. 

Curia.  The  ordinary  practice  is  to  assign  breaches,  and 
have  the  damagus  assessed  by  the  jury  who  try  the  cause, 
yet,  where  this  is  on^itted,  we  are  clear  that  the  plaintiff  is 
not  foreclosed,  but  may  proceed  as  he  has  done  in  this 
Cfae. 

Motion  denied.(a) 

(a)  Vid.  1  Sound,  58,  n.  (1)  and  the  cases  there  (S(;ed,  and  forms  g^vea 
by  Serjeant  WiUiamt*  Also,  2  >c:i£nd,  187.  a  187,  b.  k  ;  2)  where  this 
practice  of  assigning  breaches  and  assessing  damages,  afler  yerdict,  and  be* 
fore  judgment,  is  mentioned  and  approved  of  by  him.  And  h«  gays  that 
the  form  of  entering  the  suggestion  may  be  the  same  as  in  case  of  judg- 
ment on  demurrer,  which  be  gave  in  1  Sound  58,  n.  .1).  The  proceed* 
ing  in  England  is  fuundedon  the  8  &  9  fV.  3,  r»  11,  of  which  our  statute, 
(test,  36,  eh.  56,  «.  7,  1  R.  L.  518}  is  nearly  a  copy.  One  difference,*  how- 
ever, is,  that  the  writ  of  inquiry  may  here  run  to  the  Sherifi^  to  summon  a 
jury  before  the  Circuit  Judge,  or  himself,  to  inquire,  &c.  but  in  England  it 
is  confined  to  the  Assizes.  The  form  (which  is  on  judgment  upon  demurrer) 
{^ven  by  Serjeant  Williams^  is  now  well  established,  having  undergone  th« 
revision  and  been  approved  both  by  Ld.  Alvanley^  Ch.  J.  in  Hahhin  t» 
H^rwmhmul^  (3  B.  k  F.  ap7t  611)  Mid  bj  the  liouM  of  Lords, «»  arror,  i« 
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J^nei  Y.johnes^  (3  Dow's  Pari  Cos,  1  to  23)  in  which  the  Ld.  Chancellor 
read  the  form  from  the  record,  said  it  was  copied  from  Mr.  fVilliamt'  note, 
and  iterated  the  compliment  bestowed  apon  thatleamed  practitioner  by  Ld. 
Ahade%fy  in  Hankin  v.  Brownkead,  Johnet  v.  Johnes  travelled  through 
the  Coart  of  Ezcheqaer  Chamber,  silently,  into  the  House  of  Lords,  where 
it  was  ar«^ed  for  the  first  time,  which  accounts  for  some  expressions  of  the 
Lard  Chancellor,  in  the  opinion  which  he  g^ives  in  that  cause,  and  which,  as 
it  19  an  able  commentary  upon  the  statute,  and  the  form  of  proceeding  un- 
do- it,  I  have  giren  below. 

^  Ld-    EUioir,  C.    In  attending  to  this  case  one  or  two  eireumstanoei 
presented  themselves,  which  rendered  it  proper  to  postpone  proceeding  t4l 
judgment  Qp<m  it,  for  a  few  days.    In  looking  at  Hankin  ▼.  Broomhead^t 
appeared  that  Lord  ^hoanley  (injustice  to  whose  memory  he  most  say  that 
he  nerer  in  his  life  knew  a  more  attentive  and  diligent  judicial  character)' 
lamented  that  the  Court  bad  never  been  moved  to  settle  the  proper  mode^ 
of  entering  up  judgment  on  the  statute,  in  cases  of  this  nature.    The  pre- 
sent judgment  had  not,  except  in  lorm,  r'ecdived  the  authority  of  a  court  of 
justice,  and  he  must  say  that  this  House  had  not   been  properly  treated, 
'When,  instead  of  having  the  case  argued  below,  all  the  Courts  had  been 
passed  over,  except  as  to  form,  and  the  record  brought  there  in  a  manner 
which  made  it  be  considered  as  having  been  brought  merely  for  delay } 
without  any  suggestion  which  could  lead  their  Lordships  to  call  for  the  usu* 
ml  assistance,  in  a  ease  which  it  was  most  fitting  to  have  discussed  in  the 
presence  of  all  the  Judges.  This  mode  of  proceeding  left  tl&m  without  the 
benefit  of  that  assistance  in  the  regular  way,  which,  however,  in  the  exer« 
eise  of  a  cautious  and  diligent  inquiry,  with  respect  to  a  question  which 
JuidHot  before  received  a  judicial  decision,  they  ought  to  procure  in  some 
way,  and  be  charged  himself  with  that  duty.    In  the  mean  time  he  begged 
he  might  be  understood  as  giving  no  opinion ;  and,  indeed^  on  a  point  which 
had  w  much  distressed  the  profession,  he  could  not  trust  himself  so  far  as 
to  rest  satisfied  with  any  opinion  which  he  himself  might  have  formed.  He 
stated  this  much  the  rather  because  the  question  had  not  been  argued  be- 
low, and  the  writ  of  error  had  been  considered  as  having  been  brought 
merely  tor  delay,  and  the  cause  had,  therefore,  been  taken  out  of  its  course. 
If  its  nature  had  been  understood,  he  might  have  thou^^ht  it  right  that  far- 
ther time  should  be  allowed  for  preparation,  before  argument,  though  that 
would  have  been  unnecessaryi  as  the  case  had  been  very  ably  ai^ued  on 
hoth  sides. 

•*  The  statute  (8i  9,  GuL  3,  di.  11)  had  been  passed  for  this  reason  :  6e- 
fere  that  statute,  where  there  was  a  bond  for  performance  of  covenants^ 
with  a  penalty,  for  instance,  of  dO,0002>  in  case  of  a  breach,  and  action 
braagfat,  the  plflmtW  had  judgment  for  the  whole  sum,  though  the  actual 
damage  might  be  a  mere  trifie,  <pr^  at  least,  far  short  of  the  whole  penalty, 
and  defendant  was  obliged  to  go  for  relief  to  a  Court  of  Equity,  which,  by 
direetiogan  issue,  &e.  ascertained  the  real  damage ;  and  in  this  expensive 
ad  cirenitons  mode  justice  was  done.  The  object  of  the  legislature  wat 
€o  relieve  defendant  from  the  necessity  of  resorting  to  thie  course,  by  em- 
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powering  the  court  of  law  to  confine  the  legal  to  the  real  right;  and  ff 
was  remarkable,  after  the  passing  of  all  these  statutes,  how  far  the  word» 
had  fallen  short  of  the  construction  which  the  Courts  had  pat  upon  them. 
The  remedy  then  devised  by  the  statute  was  this,  •*  that  m  all  actions  which, 
&c.  shall  be  commenced  or  prosecuted  in  any  of  H.  M.  Courts  of  Record, 
opon  any  bond  or  bonds,  or  on  any  penal  sunT  for  non -performance  ot  any 
covenants  or  agreements,  in  any  indenture,  deed  or  writing  contained,  the 
plaintiff  or  plaintiffs  may  assign  as  many  breaches,  [meaning  in  the  declara- 
tion] as  he  or  they  shall  think  fit ;  and  the  jury,  upon  trial  of  such  actionor 
actions,  shall  and  may  assess,  not  only  such  damages  and  costs  of  suit  as 
have  heretofore  been  usually  done  in  such  cases,  but  also  damages  for  such 
of  the  said  breaches  so  to  be  assigded,  [meaning  in  the  declaration]  as  the 
plaintif!^  upon  trial  of  the  issues  shall  prove  to  have  been  broken,  and  that 
the  like  judgment  shall  be  entered  on  such  verdict,  asheretoforc  hath  been 
usually  done  in  suchlike  actions  "    So  far  the  statute' related  strictly  to  ca- 
ses where  breaches  were  to  be  assigned  in  the  declaration;     h  then  went 
on  to  cases  where  judgment  was  given  without  breaches  previously  assign- 
ed.    «  And  if  judgment  shall  be  given  for  plaiotiflj  on  a  demurrer,  or  by 
confession,  or  nViil  dirity  the  plaintiff  upon  the  roll  may  suggest  as  many 
breachei  of  the  covenants,  &c.  as  he  shall  think  fit,  upon  which  shall  is- 
sue a  writ  to  the  Sheriff  of  that  county  where  the  action  shall  be  brought, 
to  summon  a  jury  to  appear  before  the  Justice  or  Justices  of  Assize  or 
J^isi  Prim  of  that  county,  to  inquire  of  the  truth  of  every  one  of  those 
breaches,  and  io  assess  the  damages  that  the  plaioCiff  shall  have  sustained 
thereby,  &c,  &c."    In  the  obvious  constr>iction  the  remedy  was  by  suggest- 
ing on  the  roll  these  breaches,  and  tlie.subsequeat  part  wsis  so  modified,  that 
the  judgment  for  the  whole  sum  stood  as  a  security  for  the  damages,  costs* 
and  charges,  together  with  such  farther  damages  as  might  be  sustained  by 
(\]ture  breaches,  plaintiff   suggesting  such  breaches,   again    going  to    a 
jury,  and  so  from  time  to  time  satisfying  himself.     But  the  Courts  bad 
construed  this  statute  so  as  to  extend  the  remedy  to  cases  not  strictly  With- 
td  the  words,  and  the  case  of  Efhcrsay  v.  Jaeksonwent  a  great  way  to  that 
purpose.    That  was  an  action  of  debt,  on  bond  for  performance  of  cove* 
nants      Plea,  rum  estfMtumy  and  issue  thereupon,  and  notice  of  trial  given* 
Plaintiff  then  entered  a  suggestion  on  the  roll,  and  assigned  breaches  utt^ 
der  the  statute,  and  had  a  verdict — ^motion  to  set  aside  for  irregularity,  be* 
cause  the  suggestion  on  the  roll,  in  this  case,  was  not  warranted  by  the 
statute  ;  for  it  gav«  liberty  to  suggest  only  after  judgment,  and  even  that 
only  in  three  ca^es — in  judgments  on  demurrer,  confession^  or  nilMdicit. 
The  Court  said  there  was  no  foundation  for  this  objection — that  statute 
required  a  liberal  and  beneficial  construction,  it  being  made  in  advanee- 
ntent  of  justice  and  ease  of  def^dants — that  it  was  manifest  the  legisla- 
ture contemplated  cases  where  plaintiff  had  not  originally  assigned  breach- 
es in  the  declaration,  which  statute  enabled  him  to  supply  by  sugge'ition 
on  the  record  even  after  judgment,  and  a  fortiori  before.     He  was  booad 
to  suppose  that  this  was  just,  and  yet  where  a  statute  gave  power  to  as- 
sign breaches  in  the  declaration,  and  to  suggest  them  on  the  roll  a(ter 
judgment,  an  ordinary  man  would  say,  that  it  was  not  hastily  to  be  infairod 
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UtttH  saneiiooed  a  third  made.  Bat  it  had  been  properly  said,  that  this 
vu  a  remedial  statute^  uxl  that,  in  advancemeDt  of  the  remedy,  all  waB  to 
he  done  that  could  be  doot  in  a  way  consistent  with  any  construction  of  it 
This  showed  bow  anxious  the  Courta  were  to  extend  the  remedy  to  cases 
where  it  was  wanted.  When  that  case  occurred  where  it  was  thought  that 
the  oMde  of  eaterii^  np  two  judgements  was  wrong,  Ld.  Ahanlty^  (Uankin 
T.  BfMRA<a^3  B,  &  P.  607)  adverted  to  a  form<  of  which  this  was  nearly 
a  tnQseript,  which  bad  been  suggested  by  Mr.  Serjt  WVUamSy  (t  Saund* 
58)  A.  1)  to  which  he  (Ld.  A.)  said  he  saw*  no  objection.  So  far  there 
wu  aathority  that  this  judgment  was  good,  attending  to  what  had  been 
said  by  Serjt  Wiiliams^  in  his  nott  (2)  in  2  Sound  187,  and  though  one 
wfaohad  held  no  judicial  situation  could  not  regularly  be  mentioned  as  an 
anthoritjfjet  he  might  say,  that  to  any  one  in  a  judicial  situation  it  would 
be  sufficiently  flatterii^  to  have  it  said  of  him  that  he  was  as  good  a  com- 
Boo  lawyer  as  .\Tr.  Serjt.  WUUams^  for  no  man  ever  lived  to  whom  the 
cbaraeto'  of  a  great  common  lawyer  more  properly  applied.  There  was, 
howerer,  no  judicial  decision  on  the  point  Ld.  AharUey  had  expressed 
bis  wish  that  the  Courts  had  been  moved  to  settle  the  proper  mode  of  en- 
teriQ«  up  judgment  in  such  cases ;  and  he  shouhl  be  sorry  to  part  with  th* 
present  ease  without  having  it  settled,  not  only  as  a  correct  judgment  for 
thepresent,bat  as  a  precedent  for  the  future;  and  he  should,  therefore, 
UK  (be  means  in  his  power  to  ascertain  whether  that  opinion  was  sound, 
which  he  himself  bad  formed,  but  which  he  would  not  now  state.^ 

''JVep.  ^  1814.*  Ld.  Elbon,  C.  This  was  an  action  of  debt,  on 
b<nd,  with  penalty  conditioned  for  the  quiet  enjoyment  of  certain  purchased 
premises,  and  breaches  were  assigned  in  the  replication,  to  which  defen- 
dant bebw  demurred,  and  after  joioder  in  demurrer,  no  counsel  appearing 
to  ar;^e  the  case  for  defendant,  plaintiff  had  judgment,  which  was  in  the 
foDowinf  form :    [H«  rtad  it  from  the  reeord.] 

**  It  would  be  observed  that  there  was  here  a  regular  continnance  from  Hi- 
lary to  Easter.  There  was  no  continuance  from  Easter  to  Trinity,  but  a  day 
waspren  in  M.  T.  so  that  the  centinuance  might  be  said  to  be  from  Easter 
to  Michaelmas  Term.  Then  error  was  brought  in  the  Exchequer  Cham- 
^r ;  bot  there  was  no  argument,  nor  any  suggestion  as  to  what  was  the 
^noriothe  judgment  The  matter  then  came  to  that  House,  jwhere  it 
wu  the  dear  right  of  the  subject  to  bring  a  case  in  this  way,  and,  if  thertf 
vas  error,  to  call  upon  their  Lordships  so  to  declare. 

'^A  few  Words  as  to  the  chief  point  te  which  he  had  before  adverted. 
TbesinpUeity  of  the  common  law  restricted  paKies  to  one  judgment  in  the 
nne  cause ;  but  this  simplicity  had  been  made  to  give  way  by  several  acts 
or  parliament,  such  as  enclosure  acts,  &c.  and  under  these  acts  there  might, 
ia  tfae  same  cause,  be  a  variety  ef  j odgments.  Their  Lordships  were  aware 
^t,  where  there  were  covenants,  with  a  bond  and  penalty  for  performance, 
if  any  me  of  them  was  broken,  the  whole  penalty  was  gone,  though  the 
reel  damage  in  consequence  of  the  breach  might  be  but  small  in  eompari- 
»a.  The  subject  was,  therefore,  obliged  to  go  to  a  Court  of  Equity, 
which,  by  directing  an  itaxie  of  quantum  cTamni/Ica/uf,  &c.  ascertained  the 
real  amount  of  the  damage ;  and,  on  payment  of  the  damages  and  costa  df 
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the  proceedings,  the  party  was  relieved,  the  pensdty  standiiig:  as  a  securify 
for  damaa;c3  that  might  accrue  by  any  future  breaches,  and  leave  bemg  giv* 
en  to  apply  to  (be  Court  de  tempore  in  tempus  for  similar  isuee.    In  the 
time  of  King  William  it  was  thought  proper  to  relieve  defendant  by  giving 
the  courts  of  law  an  equitable  jurisdiction  ;  and  plaintifi^  upon  action  on 
bond  and  judgment  fordhe  whole  penalty,  might  suggest  different  breaches 
on  the  roll,  and  then  pray  that  the  real  amount  of  the  damage  suffered 
might  be  inquired  of  by  a  jury,  and  the  Court  was  to  find  means  to  award 
execution .  and,  in  case  of  future  breaches,  plaintiff  might  apply  for  inter- 
locutory judgments,  and  future  inquiries,  de  tempore  in  lemptu.     And  the 
Court,  in  turtheraoce  of  the  object  of  the  act*  construed  tnoy  as  compulso* 
ry  on  the  plaintiff  to  proceed  in  this  way.     The  form,  then,  by  this  mode^ 
was,  after  judgment  apparently  final,   to  suggest  breaches  on  the  roll,  as^ 
they  occurred,  and  *o  to  have  judgment  after  judgment  from  time  to  time. 
This  was  felt  to  be  attended  with  difficulties ;  and  the  late  Mr.  Scrjt;  Will" 
iam^  an  eminent  pleader,  not  merely  from  his  acquaintance  with  the  form?, 
but  because  there  was  no  man  whose  mind  was  more  richly  stored  with  the 
principles  of  pleading,  suggested  a  form,  of  which  this  was  nearly  a  trans- 
cript    But  errors  having  been  suggested  here  for  the  first  time  after  pass- 
ing the  Courts  below,  there  was  onepoint  with  respect  to  which,  as  it  had  not 
been  found  to  h^ve  been  decided  before,  and  as  this  would  be  a  precedent 
for  the  future,  he  had  thought  it  right,  thou.s^h  he  had  formed  an  opinion, 
privately  to  consult  those  whose  assistance  was  most  material  under  these 
drcumstances.    The  objection  was  of  this  nature,  that  the  law  required 
the  parties  to  be  constantly  in  Court,  that   when  it  was  stated  on  the  rec- 
ord that   the    Court   was    not    prepared     to    give  judgment    on    any 
particular  term,  the  parties  should  be  ordered  to  attend  on  a  g^ven  day  in 
the  next  term,  and  so  on  from  term  to  term.     In  this  way  the  cause  had 
been  continued  from  H.  T.  to  E.  T.,  and  then  an  interlocutory  judgment 
tras  given  to  the  extent,  that  it  appeared  to  the  Court  that  plaintiff  b^ow 
ought  to  recover  his  debt.     But  then  the  record  went  on,  ^  because  it  is 
convenient  and  ni^cessary' that  judgment  should  not  be  given  hereupon,  un- 
til the  truth  of  the  aforesaid  breaches,  ore.  shall  have  been  inquired  intoi, 
&c."  giving  a  day  to  the  parties  not  in  T.  T.  but  in  M.  T.,  directing  an  in- 
quiry, in  the  mean  time,  betbrp  the  Judges  of  A?size,  w^ich,  from  the  ordi« 
nary  mode  of  holding  the  Assizes,  could  only  be  executed  aub«equent  to  T.  T. 
It  was  said,  however,  that  the  reason  for  the  ordinary  continuance  ceasinv, 
there  was  no  occasion  for  it  in  this  instance,  and  that  the  question  was,  not  - 
what  was  necssary  by  the  common  law,  but  whether  the  record  was  sa£i- 
cient  to  satisfy  the  enactments  of  the  statutes,  t  And  ft  bad  been  said,  oa 
the  other  liand.  that  there  might,  by  possibility,  be  no  Assizes  before  Mi« 
chaelmas.     True ;  bat  a  day  wa^  given  in  that  term,  and  there  might  be  a 
farther  continuance      Attending,  then,  to  the  reason  of  the  common  law 
and  the  object  of  the  statutes,  it  was  clear  that  this  record  was  sufficient 
and  right,  as  providing,  in  every  respect,  for  the  due  execution  of  the  stat- 
ute ;  and  the  point  for  their  Lordships^  consideration  was,  whether  there 
was  error  with  reference  to  the  due  execution  of  the  statute.    The  common 
law  said  there  must  be  only  one  judgment,  but  in  the  dae  execution  of  cer- 
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fain  statutes  there  must  be  several  judsjm  en  t< ;  and  if  this  record  satisfied  the  tJTICA 
statute,  it  appeared  to  him  to  be  sufficient  Salk.  100.  Z  Ld.  Raym.  Au^.  1824, 
?75)  The  ca.  to.  need  not  be  made  returnable  the  term  after  it  issued,  the 
object  beia^  to  ^ive  time  for  payment  of  the  debt,  &c».  and  the  reason  there- 
fore cea«io^.  It  was  otherwise,  he  believed,  on  mesne  process;  but  this 
tho^ed  that  the  reason  of  the  thin*  was'to  be  considered, *and  ihey  would 
aj^Iy  the  common  law  reason  as  far  as  it  enabled  them  to  go  in  due  exe- 
cutiQi  of  the  statute.  That  was  his  view  of  the  case,  and  havmg  waited 
to  see  whether  others,  whose  minds  were  more  enlig^htened  on  the  subject 
tbaa  his  own.  concurred  with  him,  he  was  now  prepared  lo  recommend  U^ 
their  Lordships  to  decide  that  there  was  no  error  on  this  record." 


Stewart  against  Atkins* 

The  capias  ad  respondendum,  on  which  the  defendant  H  &  n^,  at, 
(endorsed  his  appearance,  was  signed  by  O.  M.  iVilley,  altor-  ^^Xcra  ^i!^uf 
ne)  ;  and  the  notice  oi  the  rule  to  plead,  endorsed  upon  the  ^  a  cap.  ad. 
declaration,  was  signed  hy  the  same  attorney,  and  served  per-  thT'dTfendant 
ipnally  on  the  defendant,  who  retained  an  attorney,  who  endorsed    his 

'.,.         .iri.  ..  ,.  appearance,  in 

wrote  and  inquired  of  his  agent  whether  any  rule  to  plead  the  name    of 
had  been  actually  entered,   and  received  for  answer  that  ^'  "^,  ^^^^'*" 

,  •      "*  ney,    liled     a 

tiiere  bad  not.     He,  therefore,  omitted  to  plead,  and  the  declaration, 

plaintiff  took  judgment  by  default.     On  further  search,  it  T"^  ru^^'^'t 

tarned  out  that  the  rule  to  plead  was  entered  ip  the  name  P*^^    V   **° 

of  Hastings  k  WilUy^  who  were  partners,  but  whose  busi-  H  &  V^and 

ness  was  done  in  the  name  of  WiUey.  as  attorney.     The  f?''®  ^  .°®**^* 

.  ,  inereoi  in  the 

mistaKe,  therefore,  arose  from  the    search  being  m^de  in  n^me    of  TV, 

common  mle  book  (W)  instead  of  (H).  J^^^.^    ^^l^^;^ 

ney     searched 

A.  Samson^  moved  to  set  aside  the  proceedings  for  irree-  ^®    common 
nlanty.  *   rule  book  (m,) 

^*  'v*  •  found  no  rule 

entered,      and 
C.  P.  Kirklandf  contra.  neglected    to 

^  plead,  the  rule 

Curia.    For  the  reason,  alone,  that  the  defendant  has  been  ed*"^  *°rulc 
misled  by  this  proceeding,  we  set  aside  the  default,  without  ^^^^     S¥'\ 

^    t  ^"  *  default 

^^^  was,  thereJbre, 

Rule  accordinelv;      «ni«red,     for 

O"  want     of     a 

plea ;  and  bo- 
«aie(]ke  defendant  wu  misled^the  oourt  set  aaide^the  default,  withoat  costs. 
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Bennett  against  N.  Davis  and  W.  M.  Davis. 

The  judgment  JuDOBiENT  for  the  plaintiff  on  bond  and  warrant  of  attor- 
inga  in  enter-  ^^J-  The  prQper  papers  were  filed,  and  the  judgment  par- 
ing up  a  judg-  fected,  on  the  6/A  day  of  May  last^  being  after  the  commence- 
term  cannot  ment  of  Mat/  term.  The  bond  and  warrant  were  executed 
Ute^to^Md'S  the  10/Aof  April  last,  the  latter  containing  the  usual  clause 
entiUei  as  of  authorizing  any  attorney,  &c.  in  term  or  vacation,  &c.  to 
ding.  confess  judgment  for  the  obligors,  and  to  release  all  errors, 

a  ^bld'^^and  ^^'  '^^^  declaration  was  entitled  of  February  term,  1824, 
warrant  of  at-  and  the  placita  was  of  the  same  term.  K.  Davisj  one  of  the 
T^YJsm^nU  defendants,  died  ou  the  Wh  April  last. 

'  were  executed 
10/A^**' !?  wl  /.  .4.  Spencer^  moved  to  set  aside  the  judgment  as  irregu- 
1824,  and  one  lar,  On  the  ground  that  J^,  Davis^  one  of  the  defendants,  died 
oaihtUth^ji'  ^^forc  the  term  at  which  the  judgment  was  entered.  IJe 
pril,  a  judg-  g^id,  the  judgment  being  entered  in  Mat/  term,  could  not^e 
thereon  dunng  made  to  relate  to  the  previous  term.  If  this  should  be  deem- 
jSb^^teraT^as  *°  ^rrop,  and,  as  such,  capable  of  being  released,  within  the 
of  the  prece-  provision  in  the  warrant  of  attorney,  the  power  conferred 
term,  waT^lsSt  ^J  ^^^^  instrument  was  gone,  being  revoked  by  the  death  of 
aaide  as  irreg-  jy;  Davis.  He  referred  to  1  DimL  Pr.  364,  and  tJu  cases 
there  cited^  and  Gee  v.  Lane,  (15  llast,  592.) 

G.  C,  Bronson^  contra,  cited  King  v.  Shaw^  (3  John.  Rep. 
142)  Mackay  v.  Rhinelander,  (1  John.  Cas.  410)  2  Archb. 
Pr.  15  ;  T%dd,  495;  Gladwin  v.  Scott,  {Bam.  53)  Odes  v. 
Woodwardy  (2  Ld.  Raym.  766  ;  id.  849,  S.  C.)  1  Salk.  87, 
S.  C.  ;  3  Salk.  1 16,  S.  C  ;  1  Saund.  219,  c. 

The  Court  set  aside  the  proceedings  as  irregular,  upon  the 
grounds  taken  by  Mr.  Spencer. 

Rule  accordingly. 
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In  Ihe  matter  of  Marsh  against  WiiirDdVER,  Sheriff  of  the      Gibbom 
city  and  couDty  of  New- York.  Wendoref. 

^  0»  the  25<A  of  January,  1 823,  Gihhons  recovered  judg-  Land  paspby 
ftent  in  this  Cdurt,  against  ff .  Messerve,  for  ^1514,ie«  g^ment  oo- 
^Biamler,  on  the  same  day,  recovered  a  judgment,  in  this  ^^^  ^l^Md 
Court,  against  Messerve,  for  $1789,10.  On  the  ^^d  a  isr^itoif 
of  February ,  1823,  writs  of  /*  fa.  issued  on  these  ^""e^  ^^ 
jadgments ;  and  on  the  29/A  April,  1823,  Gibbons  ^  SidmUr  ^  '"!!aI^ 
1)ecame  joint  purchasers  for  fSOB  of  the  real  estate  of  Me^  after  ^  na* 
server  They  received  the  Sheriff's  eertificAte,  by  which  ^^J^J"*  ^ 
tbey  were  entitled  to  a  Shertff^s  deed,  on  the  29it&  July,  therefore,  can  * 


^^^^'  withiiitheact, 

On  the  24th  April,  182S,  Steveni  recovered  a  judgment  in  J^'-^^^v  "^^ 
the  AiiD-  York  Common  Pleas,  against  Messerve,  for  ^2 1 8,04, 
Which  was  assigned  in  Aitgusl,  of  the  same  ye^r,  to  keed. 

On  the  13th  May,  I  S2i,  Messerve  was  discharged  under 
the  act  to  aboKsh  ii^nprisonment  for  debt  in  certain  cases^ 
(scM.  42,  cA.  101)  and  Stamler  became  his  assignee. 

On  the  25/A  Jtdy,  1823,  Stevens  Si  Rindge  recovered  juc^** 
ment  in  the  J^ew-York  Common  Pleas,  against  Messerve,  for 
$405JB,  which,  on  the  16/A  of  febrmry,  18^4,  they  assign- 
ed to  Marsh.     The  judgment  was  upon  a  relicta  and  cogno* 
yit,  reserving  the  exemption  of  Messerve^s  body. 

On  the  28/A  July,  1824,  Reed,  as  the  asrignee  of  Stevens^ 
redeemed  from  Gibbons  Sz  Stamler^  and  oh  the  same  day 
JUsr^A  redeemed  from  Iteed* 

J  Ltveridge  &  S.  M.  Hopkins,  ndoved  for  ft  mandamud^ 
eommanding  the  Sheriff  to  convfey  to  Mkfsh.  They  conten* 
dfed,  that  the  conveyence  of  the  land,  by  the  assignment  un* 
der  the  insolvent  act,  or  by  operation  of  law,  from  Messerve 
to  his  assignees^  #ould  not  prevent  the  judgment  of  Stevens  ^ 
^W^e  operating  as  a  lien,  though  not  recovered  till  after 
the  atti^iiietti.  The  discharge  was  under  the  body  act,  and 
left  the  previous  and  future  acqusitions  of  the  insolvent  liable 
to  the  judgment  and  execution  of  creditors.  Stamler^ 
being  an  assignee  for  all  the  creditors,  was  their  tmstee,  ^imI 

Voim  III,  10 
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CTiCA,,     coald  do  do  act  to  prejadice  the  rights  of  his  cestuy  que  tmsi^ 
^;;sJ8^4    ^Cas.Eq.Abr.%%\.) 

J.  Piatt  J  contra. 

Curia*  We  think  the  assignment  place  J  the  property  be-^ 
jrond  the  reach  of  the  judgment,  which  was  not  a  lien. 
Marshy  therefore^  had  no  right  to  redeem,  and  the  motions 
must  be  denied. 

Motion  denied^ 


Brown  agaimt  Hakkkrson^ 
TiMarbitra-      Error  from  the  Court  of  Common  Pleas  of  Schoharie 

'  lien         Donds 
w«re      dated  county.    The  action  below  was  debt  on  a  general  arbitratioa* 

isill'Mid^lh''  ^^'^  executed  by  Br&wn^  and  payable  to  Hankersariy  dated 

award  WM  da-  the  2Ut  day  of  Aufrust^  1813,  and  conditioned  that  the 

isil^BBd'i^  award  ebouid  be  made,  &c.  on  or  before  the  23d  day  of  jfu^ 

ted  bonds  da.  gust,  thereafter, 
ted  the  21*/ of  ^'  ^  , 

j9u^tut,     fast      Ptta — No  award. 

S^  a  *^i^  Replication — That  the  arbitrators  mentioned  in  the  condi-^ 
recital  were  tioo  of  the  bood,  within^  the  time  limited,  &e»  made  their 
■hoSwTSi'oon!  aw-ard  of  and  concerning  the  premises  in  the  said  condition: 
atrued,  in  sup-  mentioned,  by  which  they  awarded  that  all  actions,  &c.  aris- 
ward,  to  refer  ^n  before  the  day  of  the  date  of  the  bond,  should  cease,  die. 
the'^af'/' ti*/  ^^^  ^^^^  party  should  pay  his  own  costs,  &e»  and  that  flin- 
patt,  inMea<lof  kerson  should  deliver,  or  cause  to  be  delivered  to-  Brown.  bi» 
«.!jttrSfiait  "6^*  *"^  claim  of  the  said  farm,  reserving  the  privilege  of 
P^^*  taking  off  the  summer  crop^  when  ripe,  and  of  leaving  the 

award  was  house  by  the  first  of  September  (then)  next ;  that  Brown 
Jwwer  *^/]k^  should,  on  or  before  the  1st  day  of  Jatmary  (then)  next^  pay 
Mid  farm  to  ^17.50,  and  should  further  pay  unto  Hafikerson^lt^SQ^ou 
that  B  should  ^^  before  the  let  day  of  August  (then)  next ;  and  tbat^  on  the 
paj  H certain  payment  of  the  $35,  the  parties  should  execute  mutual  geo^ 
tha°^the*deii7-  ^ral  releases,  of  all  demands,  &c.  from  the  heginiwig  of.  tli«i, 
•ry  of  the  farm  ^^^^Id  to  the  21 W  day  of  August  (then)  last  past,  »iid  aasignim^ 
eraf ion  for  the  a  breach  in  the  non-payment  of  the  money. 

money,  and  the 
award  bein^ 
uncertain,     in 

not  deacrihing  life  far&  by  referenee  or  otherwia^^  the  awarcE  of  the  itieney  Was  abo  voict: 
If  that  part  of  thoi^w^wl,  which  is  rou),  is  so  oonneciecl  w^th theriist.  Mto  MBpotthaJwK 
Hot  of  th«  case, the  award  is  void  forihe  wbele. 
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J?9ombr,  cbnyiiig  diat  any  such  award  was  made^  and  is* 


UTICA, 

Aug.   1824. 


Od  the  trial,  the  plaintiff  offered  in  evidence  an  award, 
igkttijlygusi  ^3c/,  1813,  reciting  mutual  arbitration  bonds 
lietween  the  parties,  bearing  date  August  ^)st^  now  last  past, 
tbe  award  being  in  other  respects  as  set  forth  in  the  rep- 
lication. The  award  was  objected  to,  as  not  pursuing  the 
autfaoritj  conferred  by  the  bonds.  The  Court  overruled 
the  objection,  and  the  jurj,  under  their  direction,  found  a 
verdict  for  the  plaintiff,  and  assessed  his  damages  to  {40,33. 
The  defendants  excepted  ro  this  opinion,  and  there  beiqg 
jndgineot  for  the  plaintiif  below,  brought  error  to  this  Court. 

71  Lavoyer^  for  the  plaintiff  in  error.  To  support  tbft 
objection  taken  upon  the  trial,  he  cited  Allen  v.  )Fal9on,'(l€ 
John,  205)  Fisher  v.  Pimbfy,  (M  East,  18?)  Jtfocomi  v.  WU- 
ber,  (16  John.  227)  and  Foreland  v.  Many  gold,  (1  ScJIu 
72.)  dnd  he  insisted,  2dly,  that  the  award  was  void  for  laii* 
certainty,  in  support  of  which  he  relied  apon  SchngUr  t« 
Vandeveer^  (2  Caines*  Rep.  215)  Cockson  v.  Ogle,  {Lidm. 
550)  Kifd  on  Aw.  194,  258,  259 ;  2  Samd.  Rtf.  293,  tu 
Witt  (1)  and  the  cases  there  died. 

J,  GKnimtn^,  contra,  said  the  words  ^^  last  past''  might  well 
iekr  to  the  day,  vi2.  the  2<>t,  and  not  tlie  month;  but  if 
there  was  a  clear  mis-recital,  this  will  not  vitiate  the  award* 
(II  John.  103.  2  Mod.  169.  1  Salk.  72.  1  Ld.  Re^/m. 
"ilb.     12Jlfo(f.  534.) 

Curia,  per  Sdtherland,  J.  The  objection  taken  to  ^ 
award,  below,  Was,  that  it  bore  date  the  ^3d  August ^  1813, 
and  parported  to  be  made  by  virtue  of  a  bond  of  submis- 
lion,  which  bore  date  '^  August  ^Ut,  now  last  past,^^  where- 
as the  bond  declared  on  and  produced  in  evidence  bore  date 
fiugn^i  ^Ut'f  1813,  he\ng  August  J  instant,  instead  of  past. 
The  arbitrators  also  awarded  general  releases  between  the 
parties,  from  the  beginning  of  the  world  until  the  ^'215/  day 
tf August  last  past,  being  the  day  of  the  date  of  the  arbitration 
hand,^^  thus  showing  that  the  award  was  made  under  a  bond  of 
aabmiasioD,  of  August  2Uf,  1812^  whereas  the  bond  decla* 
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OTfcAj      red  on  was  dated  Jhigust  ^Ist,  1813;  and  conBequentlj  aa 

^i,^..^     autboritj  «raa  ahewD  to  make  the  award. 

The  strict  grammatical  cbnatnictioii  of  the  award  is,  per^ 
liaps,  as  contended  for  by  the  plaintiff  in  error.  But  the 
intention  of  the  {arbitrators  is  perfectly  clear.  They  run  into 
ft  mere  inaccuracy  of  expression.  To  avoid  such  an  ob- 
jection we  may,  without  any  great  vfolence,  suppose  that  the 
words  last  past  were  intended  by  the  arbitrators  to  refer  to 
the  cby,  and  not  to  the  morUk.  (Vid.  Dy.  376,  c*  Ord  ofs 
Usury ^  61 ,  n,  Cro.  Jac.  646.)  These  awards  are  frequent- 
ly made  arid  drawn  up  by  illiterate  men,  and  it  will  not  do 
to  test  them  by  the  strict  rules  of  grammar.  If  there  had,  ' 
in  truth,  been  another  bqnd  of  subniission  in  1812,  it  waa* 
competent  for  the  defendant  to  show  it^ 

But  the  award  is  bad  ft>F  uncertainty.  It  directs,  ^^  that 
the  said  Jamts  Hankerson  should  deliver,  or  cause  to  be  de? 
livered,  to  the  said  George  Brown^  his  right  and  claim  of  th$ 
saidfarm^  reserving  the  right  of  taking  offthe  summer  crops, 
when  ripe,  &c.  and  that  the  said  George  Brown  shall,  on  or 
befpre  \st  day  of  Sanitary  next,  pay,  &c.  No  farm  was  men* 
tioned  either  iq  the  bond  of  subn)ks$iqn  or  in  any  previous 
part  of  the  award  ;  nor  is  there  any  averment  in  the  plead- 
ings of  the  plaintiff  in  relation  to  it,  (if,  indeed,  it  could  be 
helped  by  averment.)  What  farm  the  arbitrators  intended 
is,  therefore,  altogether  uncertain,  and  incapable  of  being 
ascertained. 

In  Bedam  v.  Clerkson^  (1  Ld.  Raym.  123)  &n  award 
h^  that  one  of  the  parties  shall  deliver  up  to  the  other  a  certain 
fpriting  obligatory,  or  a  certain  bill  obligatory,  which  he  had 
before,^'  was  held  to  be  bad  for  uncertainty,  po  description 
either  of  th^  date,  the  maker,  or  the  amount  of  the  bond,  be- 
ing stated.  So  in  Cockson  v.  Ogle^  {LutW'  169}  an  award 
^^ihat  the  defendant  shall  deliver  several  books,^^  &c.  was  held 
bad,  the  award  not  specifying  what  books,  So  in  Thinne  v. 
ftigby^  ^Cro^  Jfac.  314)  an  award  that "  the  defendant  should 
give  security  to  the  plaiqtiff,  for  the  payment  of  £16,  al  iwa 
days,'*]  was  held  bad  for  uncertainly,  not  shewing  what  secur 
fit^  b^  should  ^ve,  whether  by  bond  or  otherwise.    899  ^U 
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9ii^  In  lipping  V.  Smith,  (2  Str.  1024)  that  the  defendants 
fftoit  give  stcwrily,  without  specifying  what,  was  held  bad. 

The  award,  being  void  in  this  particalar,  is  void  throiigb- 
idtttrbecause  the  delivering  of  the  farm  by  the  plaintiff  to  the 
defembot,  was  the  only  act  or  thing  which  he  was  direc- 
ted to  do,  and  was  the  consideration  intended  by  the  arbi* 
tnton  for  the  money  which  they  directed  the  defendant  to 
pay  to  him,  and  for  the  recovery  of  which  this  action  was 
broaght  {Kyd  en  Aw.  259,  260,  and  the  cans  there  cited.) 
If  that  part  of  the  award  which  is  void  is  so  connected  with 
dbe  rest  as  to  afifect  the  jostioe  of  the  case  between  the  par*> 
tie%  the  award^is  void  for  the  whole.  {Ki/d  on  Am.  346.) 
The  judgment  below  must,  therefore,  be  reversed* 

Judgment  reversed. 


UTICA, 
Aug:.  1824. 


Jacksos,  ex  demi  Dox,  against  Jacksov* 

Ejicthknt.  The  cause  was  tried  at  the  last  Ontario 
Circait,  before  his  Honor,  E.  T.  Throop,  C.  Judge,  and  a 
verdict  found  for  the  plaintiff.  Aderwards,  a  ca^e  being 
ioadeaod  settled  on  the  part  of  the  defendant,  for  the  pur- 
pose of  moving  for  a  new  trial,  he  obtained  of  a  commis- 
sbaer  to  do  the  chamber  duties  of  a  Judge  of  the  Supreme 
Court,  an  order  that  all  further  proceedings  on  the  part  of 
the  plaintiff  be  stayed  until  the  further  order  of  this  Court, 
thoQgh  it  appeared  that  Judge  Throop  was  at  home,  and 
mi^thave  been  applied  ^to  for  the  order. 

The  plaintiff's  attorney  treated  this  order  as  ^  nqllity, 
md  proceeded  to  sign  judgmentt 

Gb  WUliamSy  moved  to  set  aside  all  the  proceedings  suh- 
•eqoeattoche  order.  He  said  the  acts  (6e^9.  96,  ch.  16,  1 
A  £.3^,  andsess.  41,  ch.  195,  s.  1,)  give  these  com- 
misriooefs  the  same  chamber  powers  with  a  Judge  of  this 
Comt.  To  declare  thia  Qrder  a  nullity,  would  be  to  vp* 
peal  the  act 


An  ord«r  ta 
stay  proceed* 
iogs  apoD  a 
case  made  for 
the  purpose  of 
obtaining  % 
new  trial| 

g^ranted  ^by  a 
commissioner 
to  perform  the 
chamber  da- 
ties  of  a  jaJf;;^ 
of  the  8u<« 
preme  oourt^ 
18  not  a  nuUi* 
ty ;  but  is  y$c 
lid  till  revok. 
ed  by  tha 
commissiooer 
or  9et  aside  by 
the  court* 
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VTiOA,  /.  C«  t^KmeTf  contra.  The  statute  must  be  takm  ia 
^v!S^>/^^  refemooe  to  4he  aettled  practice,  which  has  beea  aoder- 
«taod  for  20-  years,  to  confioe  the  power  of  making  Uus  or- 
der to  (he  Judge  who  Cried  the  cause.  Even  Ibis  Court 
will  aot  kear  the  question  whether  such  au  order  shall  be 
granted  until  it  has  been  denied  by  the  Circuit  Ju4ge« 
iBueh  V.  Colew,  3  Ciines'  lUp,  83.)  I  do  not  mean  to  con- 
tend that  there  may  not  be  cases  of  necessity  in  which  a 
temporuy  stay  may  be  granted  by  a  commissioner  ;  but  to 
kiterfere  ia  this  way,  as  a  matter  of  course,  is  a  palpable  ex- 
esss  of  jurisdiction.  The  statute  is,  in  terms,  broad  enou^ 
to  embrace  orders  for  the  allowance  of  classical  studies  to 
"ia  clerk,  yet  the  Court  have  reserved  this  exclusively  to 
themselves,  as  a  matter  not  fit  to  be  delegated  to  commis* 
sioners.  To  say  that  any  one  of  the  200  commissioners  in 
the  state  may  grant  the  order  in  question,  and  which  is  the 
same  thing,  if. ope  refuses,  you  may  appeal  from  him  to  an- 
other, will,  in  effect,  be  saying  that  no  man  shall  have  judg- 
ment in  any  case  till  the  calendar  of  arguments  is  cleared. 

Williams^  in  reply.  If  the  order  was  improperly  gran^ 
led,  the  Court  yvill  strike  the  cause  off  the  calendar  or  aet 
the  order  aside ;  and  with  costs  too  ;  but  it  is  one  thing  to 
say  that  it  shall  be  set  aside,  and  another  that  it  shall 
be  disregarded,  and  treated  as  a  nullity.  Here  bai 
been  no  applicaiton  to  the  Court  for  any  such  par- 
pose.  Suppose  one  of  your  Honors  bad  granted  the  or* 
der  ;  could  counsel  say  ^'  It  is  void,  because  you  did  not  try 
flie  cause  V^  The  gentleman  concedes  all  we  ask,  wheti 
he  says  a  commissioner  may  gmnt  the  order  from  necessity. 
If  the  commissioner  mistake  the  existence  of  this  necessity, 
as  if  the  Judge  be  at  home  when  he  was  supposed  to  be 
absent,  he  should  be  asked  to  revoke  his  order,  upon  which 
it  should  come  by  way  of  appeal  to  this  Court  in  the  event 
of  his  refusal.  As  to  orders  of  clerkship,  this  pertains  to 
the  admission  of  attorneys,  which  in  the  act  of  the  Cotirt ; 
not  a  mere  chamber  duty. 

Curia.    The  chamber  powers  of  a  commissioner  ate,  bj 
ftestatutC)  made  equal  to  those  of  a  Judge  of  this  Court. 


df  tH«;  STAtfi  or  mw^ittM^ 

the  ezpediencj  of  granting  aucb  8  power  is  not  in  qocs- 

ifem.    The  connniMoner  n»y  heive  meted  ifMlMcreetiy  ;  but 

whether  ftfa  be  so  or  net,  the  party  bas  mtstafcen  his  remedy. 

Should  the  committsioner  refuse  to  revoke  an  order  granted* 

uponinstificient  gronnds,  we  miglft,  on  appeal  sumtnarity 

review  (be  matter,  and  revok)e  it  ours^lyes.    Bat  the  order- 

etnaot  be  treated  as  a  nullity. 

Motion  gnarted^ 


W 


UTiCA. 

Aug.  18S4; 

.^-.  --"^^ 

Jacksoii 

V. 


ikcv^Mi  €*  dem.  Db  Forest  &  MPMichael,  against  Rai^- 

SAT. 

Ejecthsvt  for  premises  in  Rotterdam^  county  of  Sche'  Matter  of  d«j 
nutaAf,  tried  before  Duer,  Circuit  Ju4ge,  at  the  Sehenecta-  ^  "jj^ 
<fy  Circuit,  Ocfoicr,  1823.  ■*'l!ri^ed"w 

Or  the  trial,  it  was  shown  that  the  declaration  wa^  served  omrem 


on  the  defendant,  who  was  in  possession,  in  Ihe  vacation  af-'«**|^«-  ^^ 
tcr  Jiintiajy  term,  1823,  and  thath  was  returnable  at  the  applieaaaweU 
Ma\f\BTia  ftereafter.    Issue  was  joined  in  the  vacation  af-  Jj^to  oS?^ae. 

terJIbytenn.  .        .     ^    SSUthedS 

The  pilaintiff  claimed  as  devisee  of  the  premises  m  the  fobdant     ae- 
will  of  A  JUL  J^Mchaelj  which  was  proved,  dated  17|A 
JlprOy  1818,  shortly  after  which  the  testator  died  seised. 

TTiB  defendant  then  introduced  in  evidence  the  exem- 
pliication  of  the  record  of  a  judgment  recovered  in  the 
Coort  of  Common  Pleas  of  the  county  of  Schenectady^  by 
miim  M'Martin  sffkimt  ^.J^PMchael,  the  testator,   fori^fJJ''^ 

j338//y,  and  also  the  exemplification  of  the  record  of  a  took  no  deed; 
•  J  m   .       .  r^       .  -       r^      •  I    i>r      '*&thenM'fde- 

Jttdgment  recovered  m  the  same  Court  by  Darnel  Jwei'--  ^jg^e  broaght 
<«,  against  the  testator,  for  j^SOyVv/ both  ^^^^^  ^^^^^^' t^^^)<^. 
were  fited  the    13rA    Seplember,    1817.     The   defendant  ed  in  whiohi 

-R.  obtained  a 

sheriff's  deed; 

&eU,fhit  th^  need  not  be  pleaded ;  bat  might  be  given  in  evidence  upon  the  generaluBue. 

A  deea  given  by  a  sheriff  upon  a  previous  sale  oA  ezeeation  relates  back  to,  and,  m 

ja^mnttf  fatw^iscseeotedatthetineof  thesale. 

Where  Uiere  an  divers  acts  concurrent  to  make  a  conveyance,  estate  or  oUier  thmg,  tlie 
frinnal  act  shall  be  preferred  ;  and  to  this  the  other  aet  shaR  have  reiatieft. 

Ceees  supporting  this  rule  considered ;  and  applied  to  a  deed  exeoated  more  than  4 
JtmsiUc  tbathariff^isale. 


quires  title  bj 
deed  after  ia- 
sue. 

But  where  R. 
purchased  the 
premises  at 
sheriff's  sale 
on  a  Judgment 
and  ezecutioa 
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VTCCA^'      then  introduced  in  evidence   a  fi.  fa.  against   goods  ana 
J^,,.^       lands  issued  upon  the  judgment  of  Wm*  ATMartin^  tested 
JackBoa      3d  January^  in  the  4  Itb  year  of  our  Independence,  and 
lIFCMicbaeL  returnable  on  the  2c/  Tuesday  of  May  (then)  next,  endors- 
ed for  ^217,90,  &c.  and  to  which  the  following  return  watf 
attached  :  "  There  being  no  goods  and  cliattels  to  be  found 
whereof  I  could  levy  the  amount  of  debt  and  the  costs  due 
on  the  annexed  execution,  and  another  in  favour  of  Daniel 
Martiny  I  have  seised,  and  exposed  to  sale  at  publick  auc- 
tion, all  the  right  and  title  otA.  APMichaely  deceased,  of^ 
in  and  to  the  following  described  lands,  &c.  {part  oftheprf' 
mises  in  question)  to  Philip  Ramsay^  fot*  the  sunt  of  |15,  be- 
ing the  highest  sum  bid  for  the  same  when  sold,  being  on  the 
SJdaj  of  October^  1818* 

John  Corl,  Under  Sheriff.'* 

The  defendant  also  introduced  in  evidence  a  ^«  fa. 
gainst  goods  and  lands  upon  the  judgment  of  Martin^  tested 
3d  January y  in  the  43d  year  of  our  independence,  and  re- 
tamable  on  the  2<i  Tuesday  o(  May,  (then)  next,  to  which 
was  attached  the  following  return  :  "  There  being  no  goods 
and  chattels  to  be  found  whereof  1  could  levy  the  amount 
tt  the  damages  and  costs  due  on  the  annexed  execution,  and 
another  in  favour  of  fVfU.  M Martin^  I  have  seised  and  ex- 
posed to  sale  at  publick  auction,  all  the  right  and  title  of 
Alexander  JiPMichael^  deceased,  o(  and  to  all  the  followii^ 
described  property,  situate,  &c.  (partofthe  premises  in  ques 
Hon)  to  Philip  Ramsay ^  for  the  sunn  of  $300,  being  the  highest 
ium  bid  for  the  aaine  when  sold,  being  the  2d  October^  18 1 8.^ 

John  Corl,  Under  Sheriff." 

The  defendant  then  offered  in  evidence  two  Sheriff's 
deeds,  purporting  to  have  been  given  by  Gideon  ttoliday^ 
Esq.  fornner  Sheriff  of  the  county  of  Sctienectady^  to  PAt7- 
ip  Ramsay^  the  defendant,  as  a  purchaser  of  the  premises 
in  question,  at  a  sale  of  the  same  premises  by  the  Sherifl^ 
OB  the  2 J  day  of  October,  1818,  by  virtue  of  the  two  writs 
^  ^fi.fa.  before  described.    These  deeds  bore  date  the 
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iilh  August^  1823.     To  their  iDtroduction  in  evidence,  the 
plaiDtiflf's  counsel  objected,  upon  the  ground  that  they  were 
given  sioce  issue  was  joined  ;  and  should  have  been  pleaded 
puis  darrein  continuance  at  the  last  August  term,   or,  at  all 
events,  at  the  (then)  Circuit  Court  before  the  trial  of  the 
cause ;  and  it  was  agreed   by  the  counsel  that  issue  was 
joined  on  the  4/ A  June,   1823.     The  consent  rule  was  in 
Bte  usual  form.     It  was  also  objected  that  the  deeds  were 
void,  being  in  violation  of  the  1st  section  of  the  act  to  pre- 
vent and  punish  champerty  and  maintenance  ;  and  also  be- 
cause they  were  not  given  within  a  reasonable  time  after 
the  sale.     The  Judge  rejected  the  deeds  on  the  ground  that 
they  should  have  been  pleaded  puis  darrein  continuance, 
A  motion  was  now  made  for  a  new  trial. 

£.  Yates^  in  support  of  the  motion,  denied  that  a  plea 
puis  darrein  continuance  was  applicable  to  an  action  of  ejeet- 
nieat.    At  any  Rite,  it  is  confined   to  the   case  of  an  alien 
enemy.    But  if  otherwiseL  the  vSheriff's  deeds  were    not 
new  matter  within  the  rule  which  requires  such  matter  to 
be  interposed  by  plea.     This  Court  have  often  decided  that 
a  SheriflPs  deed  relates  back  to  the  time  of  the  sale,  al- 
tboogfa  exeeated  afterwards.     (Jackson  v.  Dickenson^   15* 
John,  309.)  The  delay  is  the  fault  of  the  officer  ;  and  should 
not  prejudice  the  porcbaser.     Indeed  it  is  a  general  rule 
that  a  conveyance  executed  in  pursnance  of  a  previous 
contract  relates  back  to  the  time  of  the  contract.     (Jack- 
son v.  Bull,  1  John,,  Cos,  81.     Jackson  v.  Raymond,  id,  Q5f 
n.  (a)  Johnson  v.  Stagg^  2  AAa.  Rep.  5 1 0.) 

It  is  not  maintenance  for  a  defendant  to  perfect  a  title 
pendente  lite,  {Jackson  v.  Ketchvm^  8  John*  479«) 

A.  C.  Paige^  contra.  The  rule  is  pcreniptory,  that  where 
matter  of  defence  arisen  after  i^sue  joined,  it  must  be  plead- 
ed jm  darrein  continuance.  This  must  be  done  the  first 
opportunity, and  before  a  term  intervenes,  {Rati.  X.  P.  309. 
1  &/».  K  P.  147.  I  Chit.  PI.  635,  532.  Tirfrf,  773.  5 
Bac.  Abt.  477, 6<A  ed.  3  Bl.  Com.  317.  Jackson  v.  J^Con- 
netf,  11  John.  424.)  if  the  matter  of  defence  arise  in- 
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tJTicA,      termediate  the   term    and   the    next  Circuit,  it  must  ber 

^g.  l«^.     pi^aj^jj  g^j  lj,g  Circuit,  to  prevent  a  trial.  (13  John.    157. 

Jack.ou       3  Cainrs^  Rip.  173.     Tidd,   773.       ^2   Chit,    PL   677,    n. 

M'CuU.  ^  DnnL  622.)  These  rules  extend  to  actions  of  e- 
jcrtment.  {Jackson  v.  Rich^  7  John.  194.  Jackson  v.  Dc- 
monl^  9  JoAyt.  55,  /?pr  A^n/.  CA.  J.  Jackson  v.  M^ Connelly 
ll  John.  4^-1, prr  Spe7icei\  J,  Ja^sonv,  BetL  )9john.  168.) 
In  this  ca^c,  before  issue  Joined,  the  defendant  had  no  title. 
It  was  acquired  by  the  deeds  only.  Without  this,  the  levy^ 
sale  and  return,  even  if  accompanied  with  payment  of.  the 
money,  carried  no  title.  They  did  not  divest  the  estate  of 
the  debtor.  (Jarksoti,  v.  Catlin,  2  John,  Rrp.  248.  8  John. 
590,  S.  C.  affirmed  on  error.  Sirnonds  v.  Catlin^  2  Caines 
R*p.  61.) 

The  doctrine  of  relation  takes  place  only  where  it  becomes 
necessary  for  the  preservation  of  the  estate,  or  to  promote 
the  ends  of  justice  ;  as  to  avoid  the  effect  of  an  adverse  pos- 
^  session,  intermediate  the  conclusion  of  the  contract,  and  the 
givihi^  of  the  deed,  (1  John.  Cas.  #5  )  or  to  render  an  inter- 
mediate sale  by  the  grantee  valid,  {id.  81.  2  John.  Rep.  510,)i 
or  to  enable  a  grantep  to  susiain  an  action  of  trespass  for  cut- 
tini;  timber  after  the  contract  but  before  the  deed,  (1 2  John* 
1 10)  or  to  |)revent  a  purchaser  at  a  sherilT's  sale  being  fore- 
cU>sed  from  contesting  the  validitv  of  a  mortgage  in  an  ac- 
tion of  ejectment  at  law,  a  bill  of  foreclosure  having  been 
filed  in  Chancery  before  the  execution  of  the  sheriff's  deed, 
but  sub«e«|uent  to  the  sale.  {\b  John.  309.)  The  general 
rule  is  otherwise.  The  deed  dc^  not,  if  there  be  no  special 
circumstances  to  require  it.  relate  to  the  time  of  the  contract, 
{Doe  V.  Telling.  2  East,  250.) 

But  the  deed  was  void  within  the  statute  of  champerty  and 
maintenance,  (1  R.  L^  172.)  beitig  a  purchase  of  lands 
pending  the  suit,  (l  Hazvk.  P.C.  eh.  84,  s.  9.  Jackson  v. 
Ktt(huni,  8  John.  Aid.     Same  v.  Demont,  9  id  55.) 

A'^ain  ;  the  deed  should  have  been  executed  witbin  a 
reasonable  time*  Is  it  competent  to  wait  several  years? 
Can  the  deed  be  executed  at  any  distance  of  time  ?  The 
delav  must  not  be  unreasonable.  {Catlin  v,  Jackson^  8  John. 
5j2,  per  Lan^ng^  Chancellor.) 
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The  doctrine  of  relation  is  held  only  as  between   the  par- 
"6es  to  the  grant.     It  is  never  adapted  *vhen  third  persons, 
Botoarties  or  privies  irill  be  prejudiced.  (12  John.  140.     4       JacicsoQ 
id*  234,     3  Caines^  Rep.  263.  Jac.  L.  £).  Rtlalion.)  M'Call. 

Gin'a,  per  Sutherlaxd,  J.  The  principal  question  in 
the  case  is,  whether  a  Sheritf^s  deed,  executed  after  issue 
joined  in  the  cause,  the  sale  having  been  made  before  the 
codirnencement  of  the  suit,  can  be  given  in  evidence  by  the 
defeiid.iat  under  the  general  issue,  or  should  be  pleaded  puis 
darrein  continuance. 

The  declaration  was  returnable  May  term^  182vi.  The 
eonseat  rule  bore  date  the  '23tho(  Mrty^  and  issue  was  joined 
the  4th  of  June  in  the  s^ime  year.  The  Sheritf's  sale  of  the 
premises  in  question  was  made  on  the  2d  of  October^  18]8» 
bat  the  deeds  which  were  otTered  in  evidence,  and  which 
were  made  in  pursuance  of  that  sale,  were  dated  the  1 2th  of 
August,  1823. 

That  the  general  rule,  requiring  matter  of  defence  which 
has  arisen  after  issue  joined,  to  be  ple-.ided  puis  darrein  can- 
iinuance^  is  applicable  to  this  as  well  as  other  actions,  is  a- 
bundautly  settled  in  this  Court.  {Jackson^  ex  dem.  Colden.  v. 
Richj  7  John,  i  94.  Jackson  v.  Demont^  9  John.  60.  per 
Kent,  Ch.  J.  Jackson  v.  APCannell^  1 1  John.  424.  Jackson 
Y.BfJl,   19  John.  1H8.) 

But  it  is  contended  on  the  part  of  the  defendant  that  the 
deeds  relate  back  to  the  day  of  sale  by  the  SheritT;  and  in 
jqdgment  of  law  are  considered  as  having  been  then  given^ 
The  lessors  of  the  piaintiflT  derived  their  title  under  the  will 
o( Alexander  jW Michael;  and  the  Sheritf 's  sale  was  under 
judgments  obtained  against  M'^Michael'in  his  life  time.  When 
the  defendant  entered  into  possession  does  not  appear  ;  but 
it  is  to  t>e  presumed  (hat  he  entered  under  the  title  acquired 
by  him  at  the  Sheriif's  sale.  The  lessors  of  the  plaintiff 
stand  ill  the  same  relation  to  the  defendant  that  Alexander 
MWickael  would,  had  he  been  hviqg  and  made  a  lessor. 
This,  the  efore,  is  a  c^se  to  which  the  doctrine  of  relation 
is  peculiarly  applicable,  there  being  no  strangers  or  ihiixi 
persons,  whose  interest  can  be  atfected  by  it^     That  doc* 
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West 

ggj^^jj,  West  against  Wentworth  &  Beach* 

la  a«aaip-        ASSUMPSIT,  tried  at  the  Onondaga  Circuit  on  the  1 1/A  dajp 
payable       in  o(My^  1823,  before  THRoop,  C.  Judge, 
po'itiics      arti-       Qi^  ^Yie  trial,  the  counsel  for  the  plaintiff  introduced  two 

cles,  the  oieas-  ^  "^ 

iireofdamag:es  notes,  OP  memorandums  m  writing  (the  execution  of  which 
market^* price  was  admitted  by  defendant's  counsel,)  in  the  folJowing  words  ; 

of  those  arti-  ^First  note)  ''  In  the  month  oi  June  next,  we,  jointly^aDd  sev- 
cles     at     any         ,,  r»-  »»-  .   •  -   »       •  ■ 

titne  between  eraliy,  promise  to    pay    Simeon    nest  erghty-eight   barbels 

the  notei  fall-  g^^j  g^^^^  j^  g^j^^^l  barrels,  Well  nailed,  delivered  at  Liverpool^ 

the  time  of  the  value  received*  Jiovember  Is/,  1819,  subject  to  duties.''  Sign- 

^"so  in  trover,  ^<*  ''  f^^'  Wentworth,  fVm.  H.  Beach?''    {Second  note)    ''  In 

the     daunages  the  month  of  October  next,  we,  jointly  and  severally,  promise 

are    measured  ur  ■    t  ■  ■  ■      i      •  « 

by  the  highest  to  pay  Simeon  tVest  eighty  seven  barrels  good  salt,  m  good 
diatfe  thl^tinie  ***'"''®'S'  '^^^  nailed,  delivered  at  Liverpool,  subject  to  duties, 
of  cou version  value  received,  November  \st^  1819."  Signed  '*  Wm.  Went- 
"^""'^         worth.  Wm.  K  Beach?'^ 

The  counsel  for  the  plaintiff  then  offered  to  prove  the 
maximum  price  of  salt  between  the  times  the  notes  bccanfie 
due  and  the  time  he  demanded  payment,  to  which  the  coun- 
sel for  the  defendants  objected,  contending  that  the  plaintiff 
should  be  confined  to  the  times  the  notes  fell  due  in  proving 
the  value* 

The  Judge  decided  that  the  plaintiff  was  cntitlel!  to  re- 
cover the  maximum  price  of  salt,  bcl  veen  the  times  when 
the  notes  fell  due,  and  the  demand  of  payment  by  the  plain- 
tiff. The  defendants,  by  their  counsel,  admitted  that  the 
salt  was  demanded  on  the  26lA  day  of  Or/o6er,  182-2,  and 
that  the  price  on  that  day  was  ^1,50  'per  barrel  ;  that  being 
the  highest  price  between  the  times  the  notes  fell  due.  ana 
the  time  of  the  demand.  The  jury,  under  the  charge  of  the 
Judge,  found  a  verdict  for  the  plaintiff  for  ^262,50  dama- 
ges, being  the  value  of  the  salt,  at  $1,50  per  barrel. 

J.  G.  Forbes  <Jr  B,  D-  Xoxon^  moved  for  a  new  trial,  on 
the  ground  of  misdirection  as  to  the  measure  of  damages  ; 
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andrlted  Davis  v.  Exr$.  of  Richardson,  (1  Bay'^s  Rep.  105,)       utica, 
and  Duich  v.   Warren^  {ciUdy  and  a  short  note  of  it  given      ^'    ^ 


in  Burr.  1010. 

J).  Kellogg,  contra. 

Curia,  per  Sutherlawo,   J.    The  measure  of  damstges 
adopted  at  the  Circuit  wa<)  the  true  one.     The  case  of  Cor- 
fe/youv.  Lansing.  (2  Caines^  Cas,  Err.  216,)  and  of  Shepherd 
J,  Johnson,  (2  East,  211)  are  precisely  in  point.     The  lat- 
ter was  an  action  upon  a  contract  to  replace  a  quantity  of 
8to#k  by  a  given  day  ;  and  it  was  held  that  the  plaintiff  was 
unfitted  to  recover  the  highest  value  of  the  stock  as  it  stood 
atthetime  of  {he  trial;  and  not  its  vajue  on  the  day  when 
it  shonid  have  heen  delivered.     Grose^  J.  says,  "  the  true 
mea.sure  of  damages  in  all  these  ca^^es  is  that  which  will 
complotely  indemnify  the  plaintiff  for  the  breach  of  the  en- 
gagement*    If  the  defendant  neglect  to  replace  the  stock  at 
the  day  appointed,  and  the  stock  afterwards  rise  in  value, 
the  plaintiff  can  only  be  indemnified  by  giving  him  the  price 
of  it  at  the  time  of  trial  ;  and  it  is  no  answer  to  say  that  the 
defendant   may  be   prejudiced  by  the  plaintiff's  delaying  to 
bring  his  action  ^  for  it  is   his  own  fault  that  be  does  not 
perform  his  engagement  at  the  time."     Cortelyou  v.  Lansing 
wais  ah  action  of  assumpsit  brought  by  the  repre<«entatives  of 
a  pawnor  against  the  pawnee  of  a  depreciation  note,  which 
the  pawnee  had  sold  before  application  was  made  to  redeem ; 
and  it  was  held  that  the  plaintiffs  were  entitled  to  recover 
the  value  of  the  note  at  the  time  of  the  application,  and  not 
at  the  time  of  the  pledge.     So   in  trover,  if  the  chattel  be 
not  of  a  fixed  and  determinate  value,  its  worth  at  the  time  of, 
conversion  is  nqt  the  rule  of  damages  ;  but  they  may  be  en- 
hanced according  to  the  increased  value  of  the  chattel  sub- 
•ei\i\entlo  that   time.     (Fisher  v.   Prince^  3   Burr.    J  363. 
fffcillen  v.  iW/«r,  2  Bl.  Rep.  902.) 


West. 

V. 

Beach. 


New  trial  refused. 
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Clarkson  against  Carter^ 

^  rtner*^Te?d      ASSUMPSIT  brought  for  a  refusal  by  the  defendaiit  to  rtf- 

Dot  be  named  ceive  and  pay  for  300  barrels  of  Sour  sold  to  binx  by  the 

awmnpsu'   for  p'^i^tiff.     The  cajisc  was  beard  before  three  referees,  Sep- 

goods       sold,  tember  24/A,  1823,  who  reported  for  the  plaintiff  ^512,^29 
founded   oo  a    , 
contract  at  the  aamagCS. 

timo  of  mak-      jt  ^^3  proved  before  the  referees  that  one  Blood,  a  bro- 

in«:  which  his  ■  ' 

interest     wrs  ker,on  the  ^oth  October^  1 82),  sold  to  the  defendant,  at^tao- 
STe^'defendant!  ^^'^^^  ^^  barrel  of  ,Petersburgh  flour,  for  the  account  of 
On  reieasii^  the  plaintiff,  at  J8  per  barrel,  of  which  he  made  a  memo^ 
interest  to  his  randuin.     The  flour  had  not  arriFodat  the  time  of  the  sale^ 
eo-partner,  he  jj^t  ^^s  daily  expected,  is  was  then  the  fair  market  price* 

IS  a  competent        rr  r\    t  •  • 

witness  for  the      Htnry  Ogden  was  offered  and  admitted  as  a  witness,  oa 

On  a  cash  ^^^  P**^  ^^  ^^^  plaintiff.  Being  objected  to  on  account  of 
sale  of  g^ods,  his  interest,  be  stated  upon  his  voir  dirt^  that  when  the  flour 
Aot  entitled  to  ^^^  ^^Ici,  he  was  jointly  interested  with  the  plaintiff  in  it  ; 
possession  dii  {jjuj  ^q\^  q^^  (q  jjjna  before  this  suit  was  brought,  and  had  no 
price.  icrterest    whatever  at  the  time  of  the  hearing.     He  tea- 

reSor  *'  an^  ^'^^^  ^^^'  ^^  ^^®  absent  at  the  time  of  the  sale  ;  but,  oo 
▼endee  in  this  his  return  calfed  upon  the  defendant,  and  offered  him  the 
tigered,  where  Aour.  The  defendant  at  first  decKned  receiving  it  ^  but  af- 
earnest  hM  oi-  terwards  said  he  ni'ould  take  it,  and  pay  the  price  agreed  on  ; 
paid.  and  directed  that  it  should  be  sent  to  his  sitore.     The  fliour 

was  placed  on  the  dock,  and  was  ready  to  be  delivered;  and 
the  defendant  told  the  plaintiff  to  send  it  to  bis  store,  and 
he  would  give  him  his  (the  defendant's  check)  for  the  price  f 
but  the  plaintiff  refused  ta  have  it  removed  till  paid  fc^^ 
Not  being  paid  for,  it  was  not  delivered ;  and  was  afterwards 
sold  by  Crassonsj  another  broker,  for. ^,50  per  barrel  ; 
flour  having  declined  to  this  price  in  the  market.  The 
report  was  for  the  ditference  between  the  price  of  the 
fl  >ur  at  $Sj  and  $6,50,  with  the  interest  on  that  differ^ 
euce. 
A  motion  was  made  to  set  aside  the  reportr 
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J*.  A.  Jay,  for  the  plaintiff. 

C-  W.  Sdndford  ir  C.  Livingston^  for  the  defendants 

Curia,  per  Savage,  Ch.  J.  There  are  two  questions  aris- 
ing in  this  cause  : 

!•  WasO^rfma  competent  witness;  or  ought  be  not  to 
fcave  been  joined  with  the  plaintiff  ? 

^.  Was  the  plaintiff  bound  to  deliver  the  flour  before  he 
was  paid  for  it  ? 

Ogden  seems  to  have  been  a  dormant  partner  with  the 
|»1aintiff;  but  that  fact  was  not  known  by  the  defendant  at 
die  time  of  the  sale  by  Bloody  the  broker  ;  and  the  rule  is 
wdl  settled,  that  a  dormant  partner  need  not  be  joined  in  ^n 
action  on  a  contract  with  a  defendant  who  did  not  deal  with 
him  or  know  him  in  the  transaction.  (1  ChtL  PL  7,8.  2 
Eip.  Rep.  463.  2  Taunt.  324,  326.)  Ogden  was  a  com^ 
^tent  witness^  having  no  interest^  and  not  being  a  par- 
ty to  the  suit 

"The  next  question  is  whethAr  the  plaintiff  was  bound  to 
deliver  the  flour,  without  first  receiving  pay  for  it.  This 
was  a  cash  sale.  The  delivery  and  payment  should  be  sim- 
nltamtoas  acts.  A  person^s  check  is  no  more  payment  thaa 
bis  note.  He  may  have  no  funds  in  the  bank  On  which  he 
drawB;  or,  if  he  has,  the  bank  may  be  justified  in  with" 
boMiog  payment. 

in  Iktngfort  v.  Ttler,  (1  Salk.  113,)  the  defendant 
Wght  8 1  tubs  of  tea,  paid  for  and  took  away  one,  and  paid 
£50  earnest.  Hdt^  Ch«  J.  ruled  that  notwithstanding  the 
earnest,  the  money  must  be  paid  upon  fetching  away  the 
goods,  nd  other  time  for  payment  being  appointed  ;  that  a 
demand  without  payment  is  void  ;  and  that  after  earnest^ 
ifae  vendor  cannot  sell  the  goods  to  another  without  default 
in  the  veadee ;  and  if  the  vendee  does  not  come  and  pay 
and  take  away  the  goods,  the  vendor  ought  to  go  and  request 
him ;  and  then  if  the  vendee  does  not  <^oaie  in  convenient 
'  time,  aad  pay  and  take  away  the  goods,  the  agreement  is  dis- 
solved, and  he  is  at  liberty  to  sell  them  to  any  other  person. 
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UTicA,      Ih  Sands  y.  Taylor,  (5  John.  ttep.  410,   U,)  Kent,  Ch.  X; 

^^i^^,^'    lays  down  a  rule  nearly  similar,  and  adds,  "  It  would  be  un* 

Williams      reasonable  to  oblige  him  (the  vendor)  to  let  the  article  per- 

Houjhuiing-    '^*^  ^"  **'*  hands,  and  run  the  risk  of  the  solvency  of  the 

buyer," 

I  am  of  opinion,  therefore,  that  the  motion  must  be  de- 
lued,  and  that  the  plaiotilf  have  judgment. 

Motion  denied. 


Williams  &  others  against  Houghtaling  &  Bevier. 

tin"^*  [nter^  *    COVENANT  on  the   assignment  of  a  bond    executedl  by 

where  bond  ia  Whigton  <J^  Tfiompson,  to  the   defendants,  and  by  the  latter' 

luUMt^^a^ci  assigned  to  the  plaintiffs,  with  a   covenant  that  ^1308.18 

the     interest,  principal  and  interest,  besides  costs,  were  due  at  the  lime* 
thoug^h  it  runs      -    ,  ...  ,        ,    .  i    .  /•   ^/» 

from  the  date,  <>*  "16  assignment,  .which  w^^  dated  the  2a  day  of  Jv'jvtq^' 

ahT^tXthe  *^'''  ^^^^'     "^^^  bond  assigned  was  da^ed  Mirch  31,  1803. 

instalment        The  condition  was,  that  if  the  obligors  should  pay  to  the  ob- 

1^  paymearii  "S^^^  $4250  j  viz,  "  $750  on  or  before  the  1*/  day  of  Mai/, 

made'  on   an  1804  ;  $375  on  Of    before   the    I  si  day   of  Afay,  1805  j 

due*  and  pay-  $8^5  on  or  before  the  1st  day  of  May,  I80G  ;  $875    on  or 

ftbic.  before  the  Isf  day  of  Miy,  1807;  and    $875  on  or  before 

the  1st  day  of  May,   1808,  with  the.  interest,  at  7  per  cenU 

per  annum,  from  the  date  on  each  and  every 'payment  of  the 

above  sum  as  they  become  due,  then,"  cjrc. 

On  this  bond  were  endorsements  as  follows :  "Received, 
January  5th,  1804,  of  Mahar  Whigton  and  Robert  Thompson, 
jun.  the  sum  of  $750,  being  the  first  payment  on  the  obli- 
gation ;  and  the  interest  due  thereon.  Received  at  the 
same  time,  $20,  on  the  2d  payment,  on  the  within  obliga- 
tion. Received,  June  \st,  1805,  of  Robert  Thompson,  jun* 
the  sum  of  £.369  185.  7c?.  in  full  for  principal  and  interest 
of  the  2d  payment  on  this  obligation  \  and  alio  received, 
^thc  same  d^y,  £100  on  the  3d  payment  in  part  thereof. 
Received,  Jw/y  26,  1806,  $350.  January  8,  1807.  $854. 
Jant  22d,  181 1,  $300.  May  23d,  1812,  $500.     January  21^ 
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1814,  ^500,     January  28,  1815,  g450.     February  24,  1815, 

UpAi  a  case  containing  these  facts,  it  was  submitted  up- 
on what  principle  the  interest  should  be  calculated  ;  and 
hnw  (he  payments  should  be  applied ;  and  agi*eed  that  the 
Clerk  should  compute  the  interest  according  to  the  rule 
which  the  Court  might  direct  ;  and  that  a  cognovit  should 
be  given  for  the  sum  thus  ascertained  to  be  due* 

Curia*  When,  according  to  the  terms  of  a  bond  paya- 
ble by  instalments,  interest  cannot  be  demanded  till  the 
principal  is  payable  (as  in  this  case)  payments  made  on  an 
instalment  not  due  and  payable,  should  be  applied  to  the 
extinguishment  of  principal,  and  such  proportion  of  inter- 
est a?  has  accrued  on  the  principal  so  extinguished.  For 
instauce,  an  instalment  on  a  bond  of  ^500  is  due  on  the  \8t 
January^  1825,  with  interest  from  the  \8t  Januany,  1824  ; 
on  (be  15/  July^  1824,  the  obligor  pays  ^207  :  the  $1  should 
be  applied  to  pay  the  6  months  interest  accrued  on  ^200, 
and  tbe  $200  extinguishes  so  much  principal.  If  the  whole 
be  applied  to  the  extinguishment  of  principal,  no  interest 
could  be  recovered  upon  the  principal  money  extinguish* 
ed ;  for  interest  ceases  and  is  not  due  after  its  principal 
is  paid.    {Tillotson  v.  Prestouj  3  John.  Rep.  229.) 

Rule  accordingly.(a) 

(a)  RirL£/or  calculating  ihtersst  tr^ere  partial  payments  have  beenmadct 

The  JadgM  of  the  Supreme  Court,  in  answer  to  the  question  pat  to 
them  as  to  the  mode  of  calcnlating  iuterest  when  sundry  payments  have 
been  made,  state  (hat  they  do  not  know  that  the  question  has  been  jadici- 
aHy  settled  ;  but,  according  to  their  understanding;,  the  rule  of  practice  is, 
to  calculate  interest  on  the  principal,  up  to  the  time  when  tbe  payment  hat 
been  made,  add  this  interest  to  the  principal,  and  then  ded^t  the  payment 
^"ithoat  regard  to  the  time  when  made,  whether  before  or  aAer  the  expira- 
tion  of  the  year.  This  rule  JioweTer,is  to  be  adopted  only  in  eases  where  the 
payment  exceeds  the  interest  due ;  otherwue  it  will  be  taking  interest  up* 
on  latere^  When  the  payment  falls  short  of  the  interest  due,  interest 
most  be  calculated  on  the  principal  up  to  the  time  when*  the  payments  will 
overrun  the  interest  due  on  the  prioeipal  debt ;  and  the  deductioD  then  be 
imde. 

S»  Thompton. 


UTXCA, 
Aug  18^4 

WiUiama 

¥. 

Houghtalingv 
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T. 

Hoaj^htalii^ 


The  above  is  taken  from  a  written  entry  on  a  blank  leaf  in  the  printed 
book  containing  the  general  rules  of  ihis  Court,  kept  by  Mr.  Breese^  the 
Clerk  at  Uiica,  Mr.  Breeu  does  not  remember  xvheu  rbe  entry  wa#  mad^ 
except  that  it  was  some  time  while  the  Hon.  Smith  Thompson  was  Chief 
Justice  of  this  Court 

The  pripQiplq  adopted  by  the  late  Chancellor  Kent,  is  laid  down  by  hxax 
in  nearly  the  same  words.  **  The  rale  (says  he)  for  casting  -ntcrest, 
when  partial  payments  have  been  made,  is  to  apply  the  payment,  in  the 
first  place,  to  the  discharge  of  the  interest  then  due.  If  the  payment  exceeds 
the  interest ,  the  surplus  goes  towards  discharging  the  principal,  and  the 
subsequent  interest  is  to  be  computed  on  tlie  balance  of  principal  remain- 
ing due.  If  the  payment  be  less  than  the  interest,  the  surplus  of  interest 
BXust  not  be  taken  to  augment  the  principal  ;  but  interest  continues  on  the 
former  principal  until  the  period  when  the  payments  taken  together 
exceed  the  interest  due,  and  then  the  surplus  is  to  be  applied  towards 
discharging  the  principal  ;  and  interest  b  to  be  computed  on  the  balance 
of  the  principal  as  aforesaid  {Conneetirui  v.  Jackson,  1  John.  Ch.  Rep. 
17,  18.    Stofighton  V,  Lynch,2id,  209,  S.  P.) 

The  same  rule  prevails  in  Massachusetts.  {Edes  v.  Goodridge,  4  Tyng^s 
Mass,  Rep.  103.  Denny.  WUliams.n  Tyng's Mass.  Rep  417,418.  Fay 
V.  Bradley  et  at,  \  Pickering's  Mass.  Rep.  194.)  In  ViruxnicL,  {Lightfooi 
V.  Prtce,  4  Hen.  Sc  Munf.  431.)  J^orVi  Carolina,  {Bunn  v.  Moore^s  Exec^ 
ulorsy  1  Hayio.  Rep.  279.  Anonymous,  2  id.  17.  North  Sc  Preseott  ▼.  Mat' 
telU  id,  151.)  Maryland^  (Chapline  v.  Scott,  4  Harris  &  M^Benry's  Rep, 
94.)  Kentucky,  (4  Halts  Law  Journal^  122.)  South  Carolina.^  (Adminis: 
iraiors  of  JCorwood  ads.  Manning,  2  J{ott  k  M"* Cord's  Rep.  395,  397.) 

In  Connecticut,  the  rule  is  ihe  same,  with  the  qualification  that  the  first; 
payment  shall  not  be  fipplied  to  the  extinguish  ment  of  the  interest,  unless 
it  be  made  at  least  one  year  from  the  time  the  interest  began  to  run,  ndr  as 
to  subsequent  payments,  unless  there  be  at  least  one  year  between  them. 
(General  Rule,  Kirlty's  Rep.  49.  Kissam  v.  Burrall,  id.  326.)  This  is  up- 
oi\  the  ground  that  interest  paAnot  be  due  except  from  year  to  year. 

In  NeW' Jersey,  the  rule  is  the  same  as  in  this  state,  with  the  difference 
that  it  disregards  the  amount  of  the  payment  which  is  applied  to  the  ex- 
tinguishment of  the  interest  whenever  paid,  and  whether  less  or  more  than 
the  interest  aocraed.  At  least  no  distinction  is  made  between  these  two 
oases,  mMered%ih  v.  Banks,  (1  HaUlead*t  Rep.  4O8,)  where  the  role  is 
laid  down. 

In  Tracy  v.  rr#ojf,  (1  Dal.  Rep.  124 ;  Pennsylvtunia,)  M'Kean,  C. 
J.  said,  *^  The  rule  of  computing  interest  must  be  such,  that  the  interest  of 
money  paid  in  before  the  time,  must  be  deducted  from  the  interest  of  the 
whole  sum  due  at  the  time  appointed  by  the  instrument  for  making  the 
payments.  For  instance,  a  bond  to  pay  j£lOO  with  annual  interest  at  6 
per  cent.,  and  at  the  end  of  6  months,  j£50  is  paid  in.  .  This  payment  shall 
not  be  apportioned,  j^  to  the  discharge  of  the  half  yearns  interest,  and 
X47  to  the  diminution  of  the  principal,  so  as  to  calculate  the  remaining  . 
intertst  at  6  per  cent,  on  £6S  for  6  months ;  but  the  interest  shall  be  char- 
ged at  the  end  of  the  year  upon  X 100 ;  the  payment  of  j£50  shall  then  be 
deducted  from  the  aggregate  sum  ef  JSIO6,  and  the  obligor  receive  e  credi 
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it  for  £1. 10»  as  the  interest  of  £50  for  6  months.  la  Penrose  r.  UarU 
(«iil.37S,)  SAijppen,  President,  said,  he  remembere<3  to  ha?e  heard  of  an 
oid  deciEion,  when  Logan  was  Chief  Justice,  in  which  it  was  expressly  set- 
tled^ that  money  paid  on  account  of  a  bond,  should  first  be  applied  to  dis- 
clia,rge  the  interest  due  at  the  time  of  the  payment ;  and  the  residue,  if 
mny,  credited  towards  satisfaction  of  the  principal  ;  and  this  rule  had 
1>eeo  adopted  as  the  .uniform  practice. 

in  Latii  exeeuior  v.  Bacon's  legatee  and  executors^  (3  Hen  and  Munff 
^irgaua  Rep.  89,)  where  a  creditor  kept  an  account  current  with  his 
debtor^  and  also  an  interest  account,  in  which  he  charged  interest 
en  -the  Beveral  items  of  debit  to  a  particular  .period,  and  gave 
credit  .by  interest  on  the  several  payments  to  the  same  period, 
and  charged  in  thci  account  current  the  balance  appearing  on  the  in- 
terest aceoont,  and  a  balance  being  then  struck,  interest  ^as  aga<n  charged 
OD  the  balance  thus  consisting  of  principal  and  interest,  the  Court  held  ft 
tp  be  compound  interest,  and  not  allowable. ' 


UTIC^. 
Aug.  1824, 


Jackson,  ex  dem»  Scofield,  against  Collins. 

Ejectment,  tried  at  the  Monroe  Circuit,  before  (the  late)  jq  ejechnent, 
Mr.  Justice  Platt,  on  the  4/A  day  of  J«(/y,  1822,  for  lots  ^  objection 
number  61,  62,  and  the  north  half  of  63,  situate  in  the  vjl-  made  at  the 
lageot  Rocktsier.  '    ^''**.  *'l^Vl^? 

rm^  .      .  plamtiff  failed 

The  demise  in  the  declaration  was  laid  on  the  14/ A  day  at  the  trial  to 
of  March,  1822.  On  the  trial,  the  lessors  of  the  plaintiff  tTe?^  ^^^^^^let 
«howed  the  following  title:  I.  A  deedduly  acknowledged  and  «"ch  objection 

jj.,^,       ^ri  T  *  n  *-.»!         ^'*8  previo«i»- 

proTed,  dated  the  2a  day  January^  181 8,  from  Js.  Roches-  ly  made  at  the 
ter.  C.  Carroll,  and  IVUliam  Fitzhurgh,  to  miliain  Robb,  *"^^^^  ^^^.^^ 
for  lots  number  61,  62  and  63,  in  the  village  of  Rochester,  ing:  under  a 
The  deed  was  executed  by  X  Rochester^  for  himself,  and  for  judgminP  * 
Carrol  and  FUzburghj  by  N.  Rochester^  their  attorney,  debtor  has  not 
^  An  exemplification  of  a  judgment  in  the  Supreme  Court,  verse  po«ses8- 
in  favour  of  Jtmaihan  R,  Hale,  against  Robb,  for  ^483,62,  t^'oVa^veyl 

ance  executed 
by  a  purchas- 
er UDoer  an  exeeatioB  upon  the  judgment. 

A  deputy  ibaritf* may  complete  an  execution  by  sale  and  conveyance,  a(ler  thesheriiT 
^noes  out  of  office,  provided  the  execution  was  levied  before. 

A  deputy  sheriff  who  b  plaintiff  in,  or  assignee  of  a  judgment,  may  purchase   ander 
aa  ezeoation  thereon  directed  to  bis  principal. 

In  eoa»tming  a  statute,  wherever  the  intention  of  the  legislature  can  be  di -covered,  it 
tfhoald  be  followed  with  reason  a^d  discretion,  though  such  construction  seem  coutrary 
lo  the  letter  of  the  statute. 
Ca^es  illustrating  this  propositioa  referred  to  by  the  plaintiff 's  counsel* 
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ffackson 

V. 

Collins. 


filed  .August  30/A,  1819,  and  an  aiias  testatum  J!,  fa.  on  thit 
judgment,  directed  to  th^Sheriff  of  the  county  of  Gcmsste^ 
tested  August^  and  returnable  Oc/o6er  term,  1820.  It  was 
then  proved  on  the  part  of  the  plaintiff,  that  the  above  lots 
61,  62,  and  the  north  half  of  ^3^  were  sold  by  virtue  of  the 
execution,  by  Oliver  Lee^  a  Deputy  Sheriflr,  on  the  Ath  day 
of  October^  1820,  to  Ralph  Wadkams,  for  g.5.35,50,  being  the 
full  amount  of  the  execution  and  Sheriff's  costs,  and  it  was 
further  proved,  that  at  the  time  of  the  sale.  Lee  gave  to  Wad'^ 
Aam5  a  certificate  that,  at  the  expiration  of  15  months,  he 
would  be  entitled  to  a  deed.  The  plaintiff  then  produced 
a  deed  duly  proved,  dated  the  ^th  day  of  Ftbruray^  1822,  of 
the  above  premises,  from  Parmenio  Adains^  late  Sheriff  of 
the  county  of  Genessee^  by  Oliver  Lc,  deputy,  to  Ralph 
fVadhams^ihe  purchaser,  for  the  consideration  of  ^535,50  ; 
and  a  quit-claim  deed,  duly  proved,  from  Wadhams  to  Sco"^ 
fields  the  lessor,  dated  the  1  ^th  day  oi February^  1822.  for  the 
consideration  of  600  dollars.  It  was  also  proved  by  the 
plaintiff,  that  the  defendant,  at  the  time  of  the  demise  in  the 
declaration,  and  at  the  time  of  trial,  was  in  possession  of 
the  premises,  and  that  he  confessed  that  he  rented  the  pre- 
mises of  one  Harvey  Mojitgome)!/  ;  and  that  Montgomery, 
four  or  five  years  since^  said  that  he  had  the  premises  in 
question,  of  Robb^  from  whom  the  lessor  of  the  plaintiff 
claimed  title. 

It  appeared  that  the  defendant  was  in  possession  of 
the  premises  under  Montgomery^  at  the  date  of  the  deed 
from  Wadhams^  to  the  lessor  of  the  plaintiff;  that  Le«,  at 
the  time  he  sold  the  premises,  was  a  Deputy  Sheriff;  that 
Adamsj  the  Sheriff,  went  out  of  office  in  the  winter  of  1821, 
about  a  year  previous  to  the  date  of  the  deed  given  by  J^eej 
in  the  name  of  the  Sheriff  to  IVadhams, 

Lee,  the  Deputy  Sheriff,  was  then  called  as  a  witness  by 
the  defendant.  He  stated  that  Scojield^  the  lessor,  banded 
him  the  execution  in  favour  of  Hale^  against  7?o66,  and  di- 
rected him  to  sell  Ihe  premises  in  question,  stating,  at  the 
same  time,  that  he  had  bought  the  judgment  of  Hale  ;  that 
at  the  time  be  sold  the  premises,  he  informed  the  by-stapd- 
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J  ar;k>f  til 


IJ 


ed  iUti  bod 


f  Hie  efec«ti(>n,  i»tid  the  ntw  lir  wi?he(l  lo 

<wi  iijt  ft*  were  several  bi(l%  from  diilcrcnt  i^crHom  ; 

dmi,  la  i^lium  it  W!i^  sold,  ovfrN(J  th*?  rest.     The 

ifnnhtr  t^init^^  Ihat   (be  purehafc  tnoaej  wa»  not 

"     "      !  ,  iit  ihv  time  uf  ihe  -^ile  ;  thnt.  ^  ver- 

he  kfiH-iortif  the  (tlaintitf  aod  'H  a(* 

itr  Ih^  tale,  St-vfirld^  the  lesior.  otlered  to  tnte  *l'arfAiii?i'« 

f     '       ^  IV   Stf/fttlfi  iwd  tVailhams  fiii  down  at  a  ta* 

L.       Mlid  nal5ee  WWAajn5  dt  hier  the   note  to 

;  Ihni  jit  Hie  limr  they  were  wriltii^  the  note,  the 

'Ue  room.     Soon  aflt^r,  Stftjlrtd,  \htt  It^ssor,  ai 

7)1/^  receipted  the  execution  ill  fnH  It  appear- 

'i  U,  nt  tlie  time  the  premises  were  sold,  wiis  a 

rttr  of  ttie  county  of  Gniis^fn, 

^    xit  fH€tH, it  wai*  confcrided  by  the  defendant, 

^  vraa  I  lie  trustee  of  Scftfirid^  artd  jmrchas- 

uetit.     2,  That  I  be  purchase  was  void, 

It  the  time.     3,  That  the  deed  giv- 

c  cf  Adtm^^  theSheritrj   went  out  of 

itid  4,  Thai  if  tVudhanu  was  not  the  truap 

tere  wa*  anadvei^c  pcs^^esaion  ou  the  ISfA 

1 822,   at  the  dale  of  fVadhams^  deed  la 

■IT, 

TTBit  tiiken  for  the  ptaintltT,  subject  to  the  opin- 
juu  Lit   Uic  Court  oil  the  above  case^ 

tt   n,  ,^Umn  k  /.  C,  Spacer ^   for  tlie  plainlifl'.     The 
irj'k  ^r     ,.ri  of  the  act  concerning  judgftjeuls  ar»d  execu- 

^^eneral^  and  forbids  a  SheriS'  to  whom  aa  exe»     ,  >  .  »  * 
L  nnd  Ins  deputies,  from  purcrmiiog;  out  GOilt 
.*#...*.  ii*e  offi<:er  acting  m  the  salet  or  to  whom  the 
5  delivered.     If  xxot  so,   then   a  deputy  having  a 
t,  cannot  adqpt  the  only  eHectniil  means  of  getting 
*    •    '  *  rMing  under  (he  eierution  ;  for,  in  sueh  a 
iimot  go  to  the  coroner.  It  goes  to  him 
oulf  when  the  Shtrif  h  uiteresled»(^)     **  Such  a  const  rue'      .„  ^ 
^  i'»*l  on  n  statute  as  may  best  answer  th^m-  5mf/Aifrt  Cro, 

.  V   malccri  had  in  view  ;  and  this  intention  is  ^^^*  ^^^* 
laiiiistiiiics  to  be  collected  from  the  case  or  ueces^sity  of  ma- 
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king  the  statute,  and  sometimes  from  other  circumstances/ 
and  whenever  such  intenHon  can  be  discovered,  it  ought  to 
be  followed  with  reason  and  discretion  in  the  construction  of 
the  statute,  although  such  construction  seem  contrary  to  the 
letter  of  the  statute  ;  and  a  thing  which  is  within  the  letter 
of  a  statute,  is  not  within  the  statute,  unless  it  be  within  the 
intention  of  tne  makers."  These  propositions  are  sustain- 
ed and  illustmted  by  various  English  cases  of  construction 
upon  statutes  where  the  Courts  have  departed  from  the  let- 
ter in  order  to  reach  the  spirit  and  intent  of  the  act.  {Ren- 
iger  V.  Foggassa^  Plowd.  18.  Strawige  v.  Croktr^  id. 
S3.  2  InsL  64.  The  King  v.  Younger,  5  f.  R.  449.  Mar- 
gate Pier  Co^  v.  Hannani,3  B.  &  A.  2G6.  Edwards  v. 
I)ec/c,  4  id.  212,  per  Holroyd,  J. 

Here  was  not  an  adverse  possession  in  the  defendant  at 
the  time  of  Wadham^s  conveyance  to  Scofield.  If  the  for- 
zner  was  the  trustee  of  the  latter,  as  insisted  by  one  of  thei 
defendant's  points,  and  which  we  concede,  of  course,  adverse 
possession  is  out  of  the  question.  But,  proceeding  upon  the 
ground  that  Wadhams  purchased  for  his  own  benefit,  we  de- 
ny that  there  was  such  an  adverse  possession  as  prevented 
his  conveying  to  Scofield.  The  defendant,  Collins,  held  un- 
der Monigomeryy  who  purchased  of  Robh,  the  defendant  ini 
the  judgment  and  execution.  Both  Montgomery  and 
Collins  were  quasi  the  tenants  of  the  purchaser. (c) 

Lee  had  a  right  to  convey,  though  his  principal  had  goh^ 
out  of  office.  The  sale  was  complete  on  the  14/A  October^ 
1 820.  The  SheriflT  had  obeyed  the  execution  ;  and  all  that 
remained  was  to  give  the  evidence  of  the  sale,  if  the  pro- 
perty should  not  be  redeemed.  In  Jackson  v.  Bushy(d)  the 
Court  say,  '^  A  sale,  and  the  consummation  of  that  sale  by  a 
deed,  are  acts  which  the  Sheriff  may  do  by  deputy.  The 
law  does  not  require  them  to  be  done  by  the  Sheriff  in  per- 
son/" Here  no  distinction  is  made  between  the  deputy  of 
a  Sheriff  out  of  office,  or  one  in.  The  case,  indeed,  did  not 
call  for  it ;  but  as  far  as  it  goes,  it  shows  that  the  deputy 
may  do  whatever  the  Sheriff  can.  Lee  was  proved  to  be 
a  general  deputy.(e)     Execution  being  an  entire  things  he 
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who  begins  mast  end  it,  and  ihercfore,  if  a  Sheriff  seize       utica, 
goods,  and  is  removed,  yet  he  is  to  proceed  in  the  sale.(/)     J^^,.,^' 
The  authority  of  the  principal,  therefore,  continued  ;(g)       Jackson 
and  an  authority  from  him  to  the  deputy  being  indefinite  in       CoIUqs. 
tioie  is  not  revoked  unless  it  be  countermanded,  or  cease 
by  tlie  death  of  the  principal  or  agent. (A)  The  appointment  shjf.ig.  Satk. 
f^  a  deputy  is  so  long  as  the  principal  shall  be  Sheriff,  or  323.  CVo.  Ja«* 
have  any  thing  to  do  as  Sheriff;  and  if  he  may  execute  pro-  EUiotu        2 
cess  after  he  is  out  of  office,  he  does  this  as  Sheriff.     So  ^^^'    ^• 
(ar  has  this  doctrine  been  carried,  that  on  the  renewal  of  a    (O  ^oe.  M* 
Sheriff's  commission  under  the  old  constitution,  no  new  ap-  Hempstead  v. 
pointment  af  an  Under  Sheriff  was  necessary  ;  neither  need  ^f"''   .     ^ 
his  bond  be  renewed ;  but  he  continued  Under  Sheriff,  and    (A)  C6'  Liu. 
his  bond  continued  in  full  force. (i)     Dalion,  in  his  treatise  ^^ W^  (Ei 
on  the  office  of  Sheriff,(  j)  calls  the  Under  Sheriff  (who  an-    (i)  Hughet  v. 
iwers  to  our  deputy)  the  attorney  of  the  Sheriff ;  and  that  he  ^^  lea.  ^  "* 
may  be  appointed  at  will,  and  revoked  as  an  attorney  may  be*     (>)456. 
Why  may  not  a  removed  Sheriff  appoint  an  attorney  to  do 
that  which  the  principal  is  authorized  to  perform?     And 
what  is  the  difference  whether  Ihe  appointment  be  before  or 
after  his  removal  ? 

Mo  objection  to  Robb^s  title  was  taken  at  the  trial.  It  is 
too  late  to  raise  it  now.  But  it  is  unfounded  in  point  of 
fact.  Rochtsitr^s  authority  to  execute  the  deed,  was  not 
questioned  at  the  trial.  Besides,  Jlfon/gome?^  claimed  under 
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W.  C  Van  Kess  ^  J.  A.  Collier^  for  the  defendant. 
Vo  title  is  shewn  in  the  lessor  of  the  plaintiff.  Even  a  pri- 
ma fade  case  was  not  made  ;  and  this  is  not  one  of  that 
class  of  objections  from  which  we  are  precluded  by  having 
omitted  to  make  it  at  the  trial.  The  objection  goes  to  the 
merits  ;  there  is  a  defect  in  the  title ;  and  the  defendant 
iball  not  be  precluded  from  urging  it  merely  because  other 
oUections  were  made  at  the  trial.(/) 

The  Deputy  Sheriff  bad  no  power  to  execute  a  deed  after  v.  Loniiard^ 
the  Sheriff,  his  principal,  was  removed  from  office.  We  can  ^^si!^^^'w€^l 
iod  noadju^ed  case  upon  this  subject,  but  contend  that  af-  toow^,    j.  in 
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ter  the  Sheriff  is  removed  from  oflSce,  the  power  of  his  dep- 
uty is,  ipsofaciOj  at  an  ei)d  ;  and  that,  at  all  events,  no  one 
can  thereafter  act  without  new  and  5pecia/ authority  from  the 
Sheriff.     He  and  his  sureties  would  not  be  bound  for  the 
misconduct  of  his  deputy  after  the  expiration  of  his  term  of 
office.     Suppose  the  deputy  should  sell  the  goods  of  a  stran- 
ger, after  the  Sheriff's  term  of  office  had  expired  ;  would  he 
be  liable  for  this  act  of  his  late  deputy  ?     Previous  to  the 
redemption  act,  (as  it  is  called)  suppose  the  late  deputy  of  a 
late  Sheriff  should  have  given  a  deed,  without  any  previous 
levy  or  sale — nothing  more  need  be  shewn  than  the  judgment, 
execution  and  Sheriff's  deed,  to  entitle  the  plaintiff  to  re* 
cover.  Would  such  a  deed  from  the  late  deputy  be  sufficient, 
then,  to  authorize  a  judi^ment  against  the  defendant  in  pos- 
session ?  There  is  no  responsibility/  resting  upon  the  late  dep- 
uty.    He  acts  under  no  oath  of  office.     His  own  sureties 
would  not  be  bound  beyond  the  period  of  the  Sheriff's  term, 
and  neither  the  Sheriff  nor  his  sureties  for  any  act  after  this 
period.  .  The  authority  of  ao  agent  or  attorney  ceases  upoa 
the  death  of  his  principal.     Does  not  the  power  and  author- 
ity of  a  deputy  also  cease,  upon  the  political  death  of  the 
Sheriff  ? 

The  defendant,  (or  Montgomen/)  was  in  possession,  claini- 
ing  adversely,  at  the  date  of  ^e  deed  to  the  lessor  of  the 
plaintiff.  The  defendant  had  rented  the  premises  of  Mont" 
gomery^  and  neither  of  them  acknowledged  any  subsisting  in- 
terest in  Robb.  The  defendant  claimed  to  hold  under  his 
lease,  and  Montgomery^  who  said  jie  had  the  premises  of 
Rohb^  claimed  and  exercised  the  right  of  leasing  the  premi- 
ses to  the  defendant,  without  the  privity  or  consent  of  Robb 
or  any  other  person  \  and  the  defendant  was  in  possession 
tinder  the  lease. 

Curia,  per  Savage,  Ch.  J.  It  is  objected,  1,  that  no  title 
was  shown  in  Robb  subsequent  to  the  judgment.  Title  wa» 
in  Robb  the  2 J  January,  1818,  and  judgment  August  30^A, 
1819.  The  presumption  is,  therefore,  in  the  absence  of  all 
proof  to  the  contrary,  that  it  continued  in  him  during  the 
intermediate  time.  Besides,  had  the  obiection  been  ta- 
ken at  the  trial,  that  fact  might  have  been  shown. 
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9.  It  is  objected  that  Lee^  as  deputy  to  Adams^  had  no 
Tight  to  eiecute  a  deed  after  Adams  was  out  of  office,  Let 
beJDg  no  longer  deputy.   It  is  not  denied  that  during  Adams* 
continuance  in  office,  the  deputy  had  authority  to  do  any  act 
which  his  principal  could  do  in  his  official  capacity,  except 
the  appointment  of  deputies,  (and  vid.  Parker  v.  Kctt^  1  Ld. 
Raym,  659,  and  S.  C.  1  Salk.  95.)     But  it  is  contended  that 
the  authority  of  the  deputy  ceased  when  the  new  SherifThad 
taken  the  office  upon  him.     In  my  opinion,  the  authority  of 
the  deputy  is  limited  by  the  duration  of  the  authority  of  his 
principal.     An  execution  against  the  property  of  a  defen- 
dant, partly  executed  by  the  old  SheriflT,  shall  be  conxpleted 
by  him,  and  jn  relation  to  any  such  execution  in  the  Sheriff^s 
hands,  when  he  goes  out  of  office,  he  continues  Sheriff,  and 
may  act  by  deputy,  as  if  he  was  still  in  office.     He  is  in  of- 
fice quoad  hoc,  and  the  acts  of  a  deputy  in  relation  to  such  an 
execution  are  the  acts  of  the  Sheriff  himself.     Even  in  the 
case  of  a  ca,  sa*  upon  which  the  defendant  has  been  arrest- 
ed, and  is  imprisoned,  it  is  optional  with  the  old  Sheriff  wheth- 
er be  will  transfer  the  prisoner  to  the  new  Sheriff*     The 
old  Sheriff  has  a  right  to  retain  the  custody  of  the  prisoa- 
er.  and  complete  the  execution  of  the  writ.     {HempsUad  v. 
Wetd,  20  John,  64.) 

3.  There  was  no  adverse  possession  shewn,  to  defeat  the 
operation  o(  the  df  ed,  either  from  the  Sheriff  to  Wadhams^ 
or  from  Wudhams  to  the  lessor  of  the  plaintiff. 

4.  It  is  made  a  point,  that  Wadhams  was  a  mere  trustee  for 
Scofield^  and  that  he,  being  a  deputy  of  the  Sheriff  at  the 
time  of  the  sale,  wa?  prohibited  by  statute  from  purchasing. 
The  statute  is,  "  that  it  shall  not  be  lawful  for  any  Sheriff,  or 
other  officer,  to  whom  any  such  execution  shall  be  directed, 
or  any  of  iheir  deputies,  or  any  person  for  them  or  either  of 
them,  to  purchase  any  goods  or  chattels,  lands  or  tenements, 
at  any  sale,  by  virtue  of  any  execution,  and  all  purchases  so 
made  by  them,  or  any  of  thifm,  or  for  the  use  of  them,  or  any 
of  them,  shall  be  void.'^  Admitting,  as  the  plamtiff  does, 
that  Wadhams  purchased  for  the  use  oiScoJield,  the  purchase 
cooMS  within  the  letter  of  the  act,  but  it  could  never  have 
been  the  inlentioD  of  the  legislature  to  have  prevented  a  Dep* 
Qty  Sherifl^  when  plaintiff  in  an  execution,  from  bidding,  ia 
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order  to  gecurc  his  money.  The  ohjcct  was  to  prevent  abus^ 
— rthat  the  SbcrifFor  his  deputies  should  not  be  allowed  to 
becoine  purchasers  at  their  own  sales,  and  thereby  be  indu- 
ced to  conduct  corniptly  in  relation  to  them.  But  surely  it 
was  never  intended  to  place  those  persons  in  a  worse  situa- 
tion tnan  others,  as  to  the  collection  of  their  own  demands. 
"  Whenever  the  intention  of  the  makers  of  a  statute  can  be 
discovered,  it  ought  to  be  followed  with  reason  and  discre- 
tion in  the  construction  of  the;  statute^  although  such  con- 
struction seem  contrary  to  the  letter  of  the  statute."  (B«c. 
M.  tit.  Statute,  (/)  }  5  John.  SSO,  per  Ch.  J.Thompson.)  A 
thing  which  is  within  the  letter  of  a  statute  is  not  within  the 
statute,  unless  it  be  within  the  intention  of  the  makers.  This 
proposition  is  fully  established  and  illustrated  by  the  cases 
cited  on  the  part  of  the  plaintifT. 

1  am,  therefore,  of  opinion,  that  Scofield  had  a  right  to  bid 
and  purchase,  honafide^  as  we  are  to  presume  he  did  in  this 
case  ;  for  fraud,  of  any  kind,  is  not  imputed.  The  plaintifT 
is  accordingly  entitled  to  judgment. 

Judgment  for  the  plaintifll 


CaiswoLD  and  Griswold  against  The  National  Insu- 
rance Company  of  the  city  oC  New- York. 


•a  ^emurr^r,      ASSUMPSIT.     The  first  countof  the  declaralion  was  upon 
the  psirty  %yho      policy  of  insurance  on   the  ship  fViUiam,  dated  Aueust 

fint     sabstan- 

lial  fault  in  pleadings,  »ha  11  baTe  judgment  a^inst  him. 

A  plea  which  i-s  l^nii  in  ?ubstaDCfi  js  not  aided  by  a  replicatioo. 

Id  declariug;  uptui  a  contract,  which  is  sufficiently  stated  in  the  first  count,  it  need  not 
he  repeated  in  the  sulisequent  counts  of  the  same  declaration  ;  but  it  is  enough  to  de- 
Ainre  that  it  is  the  same  us  is  set  forth  in  the  fir&t  count ;  and  per  Woodworth^},  interrupting 
Wells,  coiiiipel,  S.  P.  '     • 

'i'hus,  where  the  plaintiff  declared  upon  a  policy  of  insurance,  setting  it  out  in  the  first 
count,  and  ib  the  suhspqnent  counts  declared  as  u}>on  another  policy,  "for  the  same  Toy- 
a^';e,  ami  upon  the  same  subject  matter,  and  upon  the  same 'etnis  and  stipulu! ions,  and 
cuiilnining  thereinto  the  same  effect  as  in  the  »id  policy  of  insurance  in  the  &aid  fir&t 
totint  mentioned,  tVfi."  /le/rf,  that  the  subseqiinnt  counts  wcrp  eooU 

Form  of  pleading  a  survey  upon  ft  vessel,  according  to  tlie  i  oil  en  clause  in  a  policy  of 
iusurancc.    J\''oU  (a). 

:Sach  a  survey  is  properly  made  within  a  reasonable  time  after  th«  vesscrs  arrival  ot 
her  port  of  destination — ^it  need  oot  be  made  before* 


OF  THE  STATE  OF  NEW- YORK. 


97 


2Ut,  1819,  at  and  from  Mem-York  to  Cadiz^  averring  that  the 
tbip  sailed  on  the  voyage  insured,  and  alleging  her  physical 
total  loss,  and  that  the  ship  became  of  no  use  or  value,  by 
perils  of  the  sea.  The  second  count  set  forth  another  policy 
upon  the  same  vessel  and  voyage,  in  the  same  terms  as  the 
policy  described  in  the  first  count,  and  averred  the  loss  to  be 
a  technical  total  one,  as  amounting  to  more  than  a  moiety  of 
the  ship.  The  third  count  was  the  same  as  the  second,  su- 
peradding a  general  average  loss  by  a  jettison.  The  fourth 
was  the  usual  money  counts,  consolidated  in  one.  The  pol- 
icy, as  set  ibrth  in  each  count,  contained  the  usual  rotten 
clause,  ^'  that  if  the  above  vessel,  upon  a  regular  survey, 
flbould  be  thereby  declared  unsea worthy',  by  reason  of  her 
being  unsound,  or  rotten,  or  incapable  of  prosecuting  her 
voyage  on  account  of  her  being  unsound  or  rotten,  then  the 
assurers  diould  not  be  bound  to  pay  their  subscription  on 
that  palicy.^^  The  policy  in  the  second  and  third  counts 
was  set  forth  thus  :  '^  For  the  same  voyage,  and  upon  the 
same  subject  mattcTr  of  insurance,  and  upon  the  same  terms 
and  stipulations,  and  containing  therein  to  the  same  eiTect  as 
in  the  said  policy  of  insurance  in  the  said  first  count  of  thif 
declaration  is  above  mentioned,'^  &c* 
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la  pleading  such  a  sarv«y,  the  defendant  need  not  state  the  particular  manner  and  cir» 
eomsUnces  of  the 'purvey,  but  merely  that  it  was  re«^ular— circumstances  of  imp-achment 
eome  mure  properly  from  the  asBured,  if  he  hare  a  right  to  impeach  the  survey  at  alL  aa 
to  which,  Quere. 

An  •7erme&t  that  the  ship  was  by  such  survey  declared  unseaworthy,  by  reason  of  be- 
ing rotten,  is  sufficient,  within  the  rotten  dause  ;        . 

Bat  an  averment  that  the  ship  was  found  by  the  survey  to  be  in  a  very  bad  and  rot- 
tea  oondition,  is  not  good.  It  implies  a  mixed  cause  of  unseaworthiness;  whereas,  t« 
iDtke  a  surrey  a  flat  bar  within  the  rotten  clause,  it  should  appear  plainly  that  the  unsea- 
irorthiness  arose  from  rottennets  solely. 

Matter  which  comes  more  properly  from  the  plaintiff,  need  not  be  stated  in  the  plea. 

A  9orvey  is  always  made  at  the  instance,  and  for  the  benefit  of  the  owner  or  mastc-r  of 
the  vessel,  and  goes,  of  course,  into  his  hands      The  assurers  are  not  parties  to  the  survey. 

It  is  proper,  bat  notmdispensable,  tor  a  survey  to  state  the  particulars  of  the  decay. 

The  plea  stated  a  survey  made  at  Cadiz,,  and  the  replication  traversed  that  the  sur- 
vey was  made  at  Cadiz  or  dsemhere  ;  keid  bad  on  special  demurrer. 

Tlie  issue  must  be  as  broad  as  the  traverse,  and  a  rejuiuder  to  such  a  replication 
woald  be  a  departure. 

Beelaratien,  averring  a  physical  total  loss  of  a  ship:  plea,  a  survey  at  Co ^n,  -he 
pott  of  destination  :  replication,  a^ifferent  survey  at  Cadiz^  and  traversing  the  survf^y  in 
^  I^ea :  held,  a  departure  ;  for  the  abip  arriring  at  hisr  port  of  destiaat^q^,  tliere  coul.d 
not  be  a  physical  totalloss. 
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Pleas :  To  the  1st,  2d  and  4th  counts,  the  general  issuc-^ 
to  the  Ist  and  2d  counts,  a  regular  survey  on  the  vet»sel,  upon 
and  inrimediately  after  her  arrival  at  Cadiz ^  to  wit,  on  the  1 5th 
October^  1819,  on  which  she  was  declared  unseaworthy,  by 
reason  of  her  being  rotten  :{a)  to  the  1st  count,  alone,  a  reg* 
ular  survey  on  (he  vessel,  upon  and  immediately  after  her 
arrival  at  Carftz,  to  wit,  on  the  15th  October,  1 81 9,  by  which 
she  was  found  to  be  in  a  very  bad  and  rotten  condition,  and 
that,  to  make  her  seaworthy  would  amount  to  {5000  or  up- 
wards, according  to  the  report  of  Thomas  Hill,  one  of  the 
surveyors,  a  ship-carpenter  of  that  port,  and  in  which  the  sur* 
veyors  coincided,  and  that  it  was  their  firm  opinion  it  would 
be  best  for  all  parlies  concerned  in  the  ship,  (hat  she  should 
be  condemned  :  to  the  2d  count,  alone,  the  same,  omitting 
the  report  of  the  ship-carpenter  :  to  the  3d  count  non-as- 
sumpsit, as  to  the  general  average,  and  as  to  the  residue  a 
survey  in  the  same  forth  as  the  last  mentioned  plea  to  the  24 
count. 


(a)  This  pUa  was  as  follews  t 

"And  for  a  further  plea  in  Ihis  behalf^  a?  to  the  said  Island  2d  counts  of 
the  said  declaration,  the  ?aid  Tfie  J^ational  Insurance  Company  in  the  cUy 
o/A'tW'Yorki  by  leave,  £:c.  say,  that  the  !»aid  JS'athaniel  L.  Grunooid nnd 
George  Grinoold  ought  not  to  have  or  maintain  their  aioresaid  action 
thereof,  ag^nst  Ifaem,  in  respect  of  the  matters  contained  in  tlie  aforesaid 
1st  and  2d  counts  of  the  aforesaid  declaration,  or  in  either  of  them,  because 
they,  the  said  The.  National  Insurance  Company  in  Oie  city  of  Kew  York, 
say,  that  the  said  ship  Willi^m^  mentioned  in  the  said  1st  and  2d  couotSy 
did,  in  the  due  prosecution  of  the  royag^e  described  in  the  policy  of  insu- 
rance set  forth  and  contained  in  the  said  1st  count,  and  referred  to  and  in- 
teQued  in  and  by  the  said  2d  coant  of  the  said  declaration,  arrive  at  Cadic% 
in  the  said  policy  mentioned,  and  upon  and  immediately  after  the  arrival 
of  the  said  ship  there,  in  the  course  of  the  said  voyag^e,  and  in  reference 
to  the  said  voyage,  and  to  any  damage  which  the  said  ship  had  sustained 
in  the  prosecution  thereof,  a  regular  survey  was  had  upon  the  said  ship,  at 
Cad'iz^  aforesaid,  to  wit, at  the  oity  ofJ^'ew  Yofk^  and  in  the  county  of  JV*etr« 
York  aforesaid,  on  the  15//t  day  of  October^  A.  D.  18i9,  upon  which  survey 
the  said  ship  was  thereby  declared  unseaworthy,  by  reason  of  her  being  rot- 
ten, and  this  the  said  The  J^alional  Insurance  Company  in  the  city  of  JVci0- 
Yorky  are  ready  to  verify.  Wherefore,  thejr  pray  judgment,  if  the  said  JVa- 
ihaniet  L.  Gnswold  and  George  Griswotdy  their  action  aforesaid  thereof 
against  them,  ought  to  have  or  mainlam  in  respect  of  the  matters  contain- 
ed in  the  aforesaid  Ist  and  2d  counu  of  the  aforesaid  d^cIaratiMi,  or  eitbtr 
•f  them. 
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Replication^  to  the  2d  plea,  which  covered  the  1st  and  2d 
COQDts,  (hat  the  ship  arrived  at  Cadiz,  September  26/A,  1819; 
and  after  thd  expiration  of  at  least  15  days,  to  wit,  on  the 
l\lho{ October y  1819,  a  survey  on  the  vessel,  by  which  it  was 
found  that  the  stern  frame  had  apparently  worked,  the  wood- 
ing ends  unoer  the  counter  open,  and  the  ship  making  a  great 
deal  of  water;  that  after  the  expiration  of  at  least  19  days, 
and  not  sooner,  to  wit,  on  the  I5th  of  October^  1819,  a  sec- 
ond survey,  supplemental  to  the  first,  to  ascertain  the  expense 
of  the  repairs  reported  by  the  first  survey,  by  which  survey 
it  was  found  as  stated  in  the  third  plea,  with  an  averment 
that  the  second  survey  is  the  same  as  the  one  mentioned  in 
the  second  plea;  that  this  survey  was  not  ordered  by  a  Court 
of  Admiralty,  or  other  competent  jurisdiction ;  that  the  sur« 
teyors  were  not  sworn  according  to  maratime  law  and  usage ; 
that  it  was  not,a  regular  survey  within  the  policy  ;  and  con- 
cluded with  a  formal  traverse,  that  this  survey,  or  any  other 
had  upon  the  ship  at  Cadiz^  or  elsewhere,  found  the  vessel 
unseaworthy  by  reason  of  her  being  rotten  in  manner  and 
form,  &c. ;  to  the  Sd  plea  the  same,  omitting  the  traverse ; 
*tothe4th  plea  the  same,  except  concluding  with  a  traverse 
that  the  survey  mentioned  in  the  4th  plea  was  of  any  other 
tenor  and  effect  than  in  the  replication  set  out ;  to  the  res- 
idue of  the  5th  plea,  the  same  as  to  the  4th. 

Special  demurrer  to  each  of  the  replications,  assigning  the 
following  causes : 

h  To  the  replication  to  the  3d  plea  : 
1*  The  traverse  seeks  to  put  in  issue  matters  not  in  the 
plea.  # 

2.  It  is  double  and  multifarious. 

3.  No  apt  and  proper  issue  can  be  taken  upon  the  tra- 
verse. 

4.  The  traverse  tenders  an  issue  upon  matters  contain- 
ed" in  the  inducement. 

5.  In  other  respects  double,  uncertain,  &c. 
n.  To  the  replication  to  the  3d  plea  : 

1.  It  does  not  traverse  or  avoid  the  matters  contained  ia 
the  plea,  except  by  inference  and  le^al  construction* 

%  It  is  evasive,  uncertain,  not  issuable,  and  argumen* 
tative,iaaUej;ing  tbat  the  surveys  wer6  made,  one  at 
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least  Id^aod  the  other  at  least  19  days  after  the  arri- 
val of  the  ship. 

3.  It  is  double  and  multifarious,  seeking  to  put  in  issue 
distinct  and  independent  facts,  thus  :  1.  That  the  sec- 
ond survey  was  not  had  by  the  order  of  a  Court  of 
Admiralty,  or  other  competent  authority.  2.  Sur- 
veyors not  sworn.  3.  Not  a  regular  survey,  with- 
in the  meaning  of  the  policy.  4.  That  there  was 
another  survey  of  Oc/o6er  11/^.  5.  That  the  one 
of  the  15^A  was  supplemental  to  the  other. 

4.  In  other  respects  double,  uncertain,  Sic. 

III.  To  the  replication  to  the  4th  plea  : 

1.  The  traverse  seeks  to  put  in  issue  the  matters  con- 
tained  in  the  inducement. 

2.  It  contains  only  matter  of  legal  inference  and  con- 
struction, arising  out  of  the  inducement. 

3.  No  apt  or  proper  issue  can  be  taken  od  it. 

4.  It  is  in  other  respects  uncertain,' &c. 

IV.  To  the  replication  to  the  residue  of  the  fifth  plea,  the 
same  causes  as  to  the  replication  to  the  fourth  plea. 

Joinder  in  demurrer  to  each  separately. 

The  cause  was  argued  at  May  term,  1823,  by  (the  late) 
Mr.  J.  fVeils,  for  the  defendants,  in  support  of  the  demur- 
rers, and  G.  Grigin  ^  T.  A.  Emmtt^  for  the  plaintiffs. 


J.  Wells^  in  support  of  the  demurrers.  The  pleadings  in 
question  all  turn  upon  the  rotten  clause  in  the  poHcy.  The 
second  plea  sets  forth  the  survey  according  to  its  legal  effect, 
and  the  traverse  is  to  a  matter  not  alleged  in  the  plea.  The 
averment  i^  of  a  survey  at  Cadiz^  on  the  \bih  of  October^ 
The  traverse  does  not  deny  this,  but  says  merely  that  neither 
by  that,  nor  any  other  survey^  was  it  found,  «f^c.  Thia  is 
travelling  out  of  the  plea,  which  speaks  of  but  one  survey* 
A  traverse  of  matter  not  in  the  plea  is  bad.  {Killigrezo  v. 
Simytr,  2  Vtnir,  79.  Gwinne  v.  Poole^  2  Lutw.  1066.  7a/- 
boi  V.  Woodhouse,  id.  1480.  Humphreys  v-  Churchman^ 
Cas.  Temp.  Hardw.  275.)  This  traverse  is  moreover  double- 
It  speaks  not  only  of  the  survey  set  forth,  but  of  amy  other 
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mroty.  The  rule  is,  that  the  issue  must  be  as  broad  as  the 
traverse  ;  and  what  kind  of  an  issue  would  this  give  us  ?  It 
would  be  an  affirmative  on  our  part,  that  there  was  such  a 
Purvey  on  the  15/A  of  October^  or  same  other  survey.  We  had 
no  choice  but  to  rejoin  in  this  manner.  Going  down  to  the 
Circait,  upon  such  an  issue,  would  be  a  rois-triaJ.  (1  Chit- 
f/.  519,  520.) 

The  replication  to  the  third  plea  omits  the  traverse,  and 
is,  therefore,  the  more  defective.    It  contains  mere  matter  of 
inducement,  which  cannot  be  traversed.     (1  Chit.  PI.  596.) 
Again:  the  object  is  to  impeach  our  survey.  The  replication 
attempts  to  do  this  by  setting  out  another  survey,  and  show- 
iff  the  defects  which  exist  in  ours.     Thus  it  contains,  in  it- 
self, several  distinct  and  independent  matters,  not  all  leading 
to  a  single  point ;  and  is  defective  in  this  particular.     You 
may  state  as  many  matters  as  you  please,  by  way  of  induce- 
ment, if  you  make  them  all  converge  to  one  point ;  but  you 
GaDDot  set  up  a  variety  of  matters  independent  of  each  oth- 
er, and  leave  them  there-     They   must  be  connected,  and 
made  to  constitute  a  single  whole.     (1   Chit.  Pl^  512,  577^ 
and  the  cases  there  cited.     Patcher  v.  Sprague,  ^  John.  Rep. 
'  462.    Cooper  v.  Heermance^  3  id*  315.)     The  last  case  is  in 
point    lo  replj'mg  per  fraudcpfi  to  a  plea  of  an  insolvent 
discbarge,  the  plaintiiT  set  up  distinctly  every  species  of 
fraud  recognized  by  the  insolvent  act,  constituting  as  many 
distinct  points  of  defence.     This  was  holden  ill.     The  rep- 
lication is  also  defective,  in  averring  that  the  second  survey 
was  supplemental  to  the  first.     Brandegee  v.  The  National 
Insurance  Company^  (20  John.  328)  makes  the  survey  con- 
clusive.   It  must  be  judged  of  by  itself,  and  the  pleadings 
should  relate  directly  to  it.     It  is  uncertain  and  argumenta* 
live  in  its  attack  upon  the  survey.     The  effect  of  similar 
language  is  considered  in  Pullen  v.  Benson,  (2  Saik.  628.) 
The  same  objection  applies  to  the  part  which  speaks  of  time, 
▼iz.  afitr  the  expiration  of  1 9  dat/s,  and  not  sooner^  in  reply 
to  our  plea  that  the  survey  took  place  immediately.  Besides, 
it  tenders,  in  this  respect,    an  issue  on   time,  which  is  im- 
material.    {Rogers  v.  Burk^  lO  John.  400.) 
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The  traverse  in  the  replication  to  the  4th,  and  the  residue 
of  the  bill  plea,  seeks  to  put  in  issue  riiatter  contained  in  the 
inducement,  which  is  not  traverseable.  It  concludes  that 
the  survej  mentioned  in  our  pleas  was  not  af  any  other  tenor 
or  effect  than  as  in  the  replication  set  forth,  which  draws  into 
inquiry  the  whole  matter  stated  by  way  of  inducement.  (1 
Chit.  PI.  596.     Com.  Dig.  Plcadtr,  (G.  1 8,  20).) 

All  these  replications  are  bad,  as  containing  a  negative 
pregnant,  (2  Saund.  314,  319,  n.  6)  beside  being  argumen- 
tative. Instances  of  bad  traverses,  for  this  latter  reason, 
will  be  found  in  Goddard  v.  Thorlton^  {Yclv.  170)  Roij  v. 
Kilderley^  {Sid.  427.)  The  same  subject  is  also  considered 
in  Fanshazo  v.  Morrison^  (2  Salk.  620)  and  Snider  v.  Croy^ 
(2  John.  Rep.  227.) 

Again :  the  qualifications  of  this  survey,  insisted  on  by  the 
plea,  are  mere  matters  of  legal  inference ;  and  the  replica- 
tion is,  therefore,  bad.  (1  Saund.  23,  n.  (5).  2  id.  159, 
a.  n.  (10).  id.  161,  n.  (1 1).)  The  replications  should  be  con- 
fined to  mere  matters  of  fact. 

Nor  are  we  to  be  prejudiced  by  our  admissions.  A  demur- 
rer does  not  make  a  replication  good,  because  its  truth  is 
admitted  by  this  form  of  taking  advantage  of  its  defects: 
No  facts  are  adnntted  by  a  demurrer,  except  such  a^  are  well 
and  sufficiently  pleaded.     {Co*  Lilt*  72,  aS) 

The  idea  of  these  replications  is  probably  taken  from  Con- 
dtps  Marshall^  159,  a.  note  (15)  ;  but  it  is  no  objection  to 
the  survey  that  it  was  not  taken  under  the  order  of  a  Court 
of  Admiralty.  It  is  not  the  practice  to  procure  such  an  or- 
der, and  theffe  cannot  be  a  more  dangerous  principle  than 
the  one  contended  for.  It  is  upon  surveys  of  this  descrip- 
tion that  vessels  are  to  be  sold,  the  assured  entitled  to  aban- 
don, or  the  assurer  to  defend  under  the  rotten  clause.  In 
many  cases,  the  sanction  of  a  Court  of  Admiralty  cannot 
possibly  be  procured.  Suppose,  as  is  every  day  the  case,  a 
vessel  is  driven  into  a  port  where  there  is  no  Court  of  Admi- 
ralty :  must  you  then  seek  out  the  next  nearest  Court  ?  It  is, 
perhaps,  well  enough,  and  may  be  necessary,  where  there  is 
a  Court  of  Admiralty,  that  its  sanction  should  be  procured; 
but  the  pleader  who  wishes  to  avoid  the  survey,  because  this 
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forroality  is  omitted,  should,  at  least,  shew  that  there  is  a 
Court  of  Admiralty  at  the  port  where  *he  survey  takes  place. 
The  replication  here  assumes  the  broad  ground,  that  a  sur- 
vey is  void,  in  all  cases,  unless  done  under  the  authority  of 
that  Court     The  practice  is  otherwise.      This  business  is 
generally  done  under  the  order  of  our  consuls ;  if  there  be 
no  consul,  under  that  of  the  magistrates  of  the  place ;  and  if 
there  be  no  magistrates,  then  by  discreet  men.     Not  a  single 
survey  was  ever  made  in  this  city,  under  the  orders  of  a 
Court  of  Admiralty,  though  that  Court  is  always  open  here. 
It  is  usually  made  through  the  wardens  of  the  port.     Accor- 
ding to  the  replication,   we  have  been  in  an  error  on  this 
head  ever  since  the  establishment  of  the  government.     But 
this  question  was  considered  in  Dorr  v.  The  Pacfick  InsU" 
runce  Company,   (7   WheaL  581)  and  it  was  said  by  Judge 
Johnson^  that  "  every  commercial  country  has  its  own  regu- 
lations on  the  subject' of  surveys.     It  is  properly  a  subject  of 
Admiralty  jurisdiction ;  since  mariners  and  freighters  have  to 
claim  the  aid  of  the  Admiralty  to  release  them  from  their 
contract,  in  cases  of  a  defect  of  seaworthiness.     A  regular 
survey  must,  therefore,  in  every  instance,  be  such  as  is 
known  to  the  laws  and  customs  of  the  port  in  which  a  vessel 
happens  to  be.''     This  survey,  then,  like  every  other,  must 
be  pre5umed  regular,  until  the  contrary  is  shewn.  Allow  that 
it  must  be  made  according  to  the  usage  and  custom  of  the 
port  where  it  is  taken,  still  the  plea,  which  ^ould  impeach  it, 
should  shew  that  it  was  not  taken  in  conformity  to  the  cus- 
tom. 

But  the  replications  defeat  themselves.  They  show  that  the 
Sdsarvey  was  supplemental  to  the  first,  and  was  made  by  the 
same  persons  who  made  the  first*  Hence,  as  the  survey  first 
set  out  is  regular,  it  follows  that  the  second  was  so.  The  first 
roust  be  considered  regular,  because  every  pleading  is  to  be 
taken  most  strongly  against  the  pleader.  (1  Sound-  259,  n* 
(fl).  De  Symonds  v.  Shedden,  2  B.  &  P.  155.)  In  point  of 
practice,  nothing  is  more  usual  than  two  or  three  surveys, 
before  the  operation  is  complete.  In  the  case  of  Dorr  v. 
The  Facifick  Insurance  Company,  ih^  survey  acted  upon  and 
recognized  was  a  second  one*    Again  :  what  issue  could  we 
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take  upon  this  part  of  (he  replication,  which  says  that  it  i^ 
not  a  survey,  within  the  true  intent  and  meaning  of  the  pol« 
icy.  Matter  of  law  is  pleaded,  instead  of  fact,  and  the  case 
of  Kidder  \.  If  est,  (3  Lev.  167)  is  in  point. 

What  is  the  effect  of  the  survey  of  the  Wth  of  October?  It 
states  that  the  stern  frame  had  apparently  worked,  the  wood- 
ing ends  under  the  counter  open,  and  the  ship  making  a  great 
deal  of  water.  The  language  shews  that  it  was  merely  aa 
incipient  survey,  to  be  completed  at  another  day.  Accor- 
dingly, a  few  days  after,  a  further  survey  is  made.  There  is 
nothing  inconsistent  between  the  two  ;  but  both  constitute 
one  only.  The  looseness  of  the  stern  frame,  &ic,  are  merely 
stated  as  the  effects  of  the  rottenness,  so  that  the  vessel  ii 
condemned  for  this  cause,  the  casus  fizderis^  between  the 
parties.  It  matters  not  what  was  the  result  of  the  first  sur- 
vey, if  the  final  condemnation  was  for  rottenness.  {Garrigues 
V.  Coxey  I  Bin,  592.  Arniroydv,  The'Union  Insurance  Com* 
vany^  2  id.  394.  Steinmets  v.  The  U.  S.  hisurance  Company, 
2  Serg,  <Jr  Rarole'^s  Rep.  293.  Haft  v.  The  Marine  Insurance 
Company^  8  John.  163.  Dqrrv,  TJie  Pacific  Insurance  Com^ 
pany^  7  Wheat.  581.)  A  mixed  cause  of  condemnation  is 
quite  another  thing. 

The  effect  of  a  survey  is  given  in  Brandegee  v.  T%e  J^a- 
iional  Insurance  Company^  (20«Jo/in.  328.)  and  the  cases 
there  cited.  When  the  loss  arises  from  rottenness,  and  this 
fact  appears  by  the  survey,  this  survey  is  in  itself  a  bar  to  the 
action.  .  It  is,  therefore,  the  proper  subject  of  a  plea,  and 
not  of  evidence  merely.  It  may  better  be  put  to  the  Court 
by  way  of  plea,  which  is  a  shorter  and  more  direct  mode  of 
determining  the  question. 

The  replication  to  the  2d  plea  is  bad  even  on  general  de- 
murrer. The  first  count  of  the  declaration  avers  a  physical 
total  loss.  We  plead  the  arrival  of  the  vessel  and  the  sur- 
Ycy.  The  replication  then  varies  from  that  count.  It  ad- 
mits that  the  vessel  arrived  and  sets  forth  a  technical  total 
loss.  The  replication  should  support  or  enlarge  upon  the 
declaration.  (2  Sannd.  84,  a.  Co.  Litt.  304,  a.  Allen  v» 
Waison^  iBMrt.  205t*  •  4ndrus  v.  Waring^  20  JoAn,  103, 
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AfcUbold^  247.)     U  is  unnecessary  to  quote  authorities  to 
shew  tbat  a  departure  is  bad  on  general  demurrer. 

The  declaration  is  also  defective.  The  2d  and  3d  counts 
set  forth  the  policy  by  reference  merely  to  the  Ist.  This 
may  have  the  authority  of  C^2//y,but  is  not  warranted  by  any 
Aiect  adjudication.  Phillips  v.  Fielding,  {2  H.  BL  131) 
Bopports  this  objection. 

[WooDWORTH,  J.  I  think  you  will  find  this  form  of 
declaring  supported  by  Crookshank'i .  Gray  ti  ux.  (20  JoAn* 
344.)] 

G.  Girffin  ^  T.  A.  Emmet,  contra.  The  party  commit* 
ting  the  first  fault  in  pleading  must  have  judgment  against 
him.  {fFoodzoard  V.  Robinson,  I  Str.  302,  303.  Com,  Dig. 
Pleader,  M,  2.)  The  2d  and  3d  counts  are  good  by  way  of 
leference.  Why  should  a  long  policy  be  reiterated  in  each 
count  ?  This  would  be  against  the  policy  of  our  jurispru- 
dence, which  abridges  pleadings  and  other  proceedings  as  far 
US  possible,  with  the  view  to  a  saving  of  expense.  This  form 
is  according  to»the  practice  of  the  best  pleaders  among  the 
profession. 

This  survey  is  set  up  as  a  flat  bar;  thus  shutting  out  all 
inquiry  as  to  its  merits,  and  making  it  conclusive,  it  is  then 
iDCumbeot  on  the  defendant  to  shew  clearly  that  it  is  within 
tbe  rotten  clause.  There  are  but  three  cases  extant  in 
which  this  survey  is  holden  a  bar. 

1.  The  survey  is  alleged  to  have  been  made  after  the 

voyage  had  ended.     This  voyage  was  at  and  from  NewYork 

to  Cadiz.     The  averments  as  to  time  are  the  same  in  all  the 

pleas.     This  diflers,  therefore,  from  the  cases  of  Brandegee 

V*  The  National  Insurance  Company^  (20  John.  328.)  Stein- 

tnets  V.  The  U.  S.  Insurance  Company,  (2  Serg,  Si  Rawle^s 

Rep.  293,)  and  li)rr  v.  The  Pacific  Insurance   Company,  (7 

Wheat.  381.)     To  be  a  bar,  the  survey  must  be  within  the 

clause,  which  contemplates  one  pending  the  voyage.     With* 

out  this  clause,  the  survey  would  have  been  mere  prelimina- 

ly  proof.     [The  counsel  read  the  usual  rotten  clause  from  a 

prinitd  policy.1    It  means  »  survey  while  the  ship  is  sailing, 
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or  in  some  port  of  necessitj  ;  not  that  the  underwriter  shall 
be  discharged  hecause  the  vessel  is  unseaworthy  as  to  some 
other  vojagc,  but  as  to  the  very  voyage.  "  The  vessel  may 
be  condemned  for  a  variety  of  reasons,  which  imply  nothing 
against  her  seaworthiness  when  the  risk  commenced  ;  but  if 
she  be  condemned  as  being  unsound  or  rolUn^  this  can  so 
seldom  occur  unless  she  was  so  when  she  started,  that  the 
parties  are  willing  to  consider  this  circumstance,  if  establish- 
ed by  regular  survey  and  condemnation,  as  evidence  of  the 
fact  of  want  of  sea-worthiness,  when  she  sailed,  without  go- 
ing into  other  proof  which  it  is  always  ditlicult  to  procure.'' 
{Condi/^s  Marshall^  159  6.  n.(15}-  In  construing  a  clause 
which  is  to  bar  us,  the  Court  will  not  extend  it  by  implication. 

The  object,  as  between  the  assurers  and  the  assured,  is  al- 
ways the  state  of  the  vessel,  not  at  the  end,  but  during  the 
voyage.  The  word  immtdiatdif  has  no  legal  meaning,  and 
the  pleas  may  be  read  upon  and  after  the  ves/teP^  arrivah 
Every  vessel  has  a  point  of  time,  at  which  it  passes  from  a 
sperate  to  a  desperate  state,  or  arrives  at  a  situation  of  un- 
seaworthiness. Who  shall  undertake  to  say  that  the  unsea- 
worthiness did  not  attach  after  the  arrival  ?  Can  a  court  of 
justice  judicially  say  so?  If  you  depart  from  the  construc- 
tion for  which  we  contend,  that  it  must  be  during  the  vpyage, 
where  will  you  stop  as  to  the  time  of  survey  ?  At  one  day 
or  one  year  after  the  arrival  of  the  ship  ?  To  strengthen 
this  constniction  still  further,  look  at  other  parts  of  the  poli- 
cy. The  company  takes  upon  itself  to  bear  certain  perils  in 
this  voyage,  which  may,  by  construction,  be  extended  to  and 
reiterated  in  every  clause.  The  reason  for  its  insertion  .is 
evident.  To  make  a  policy  attach,  the  ship  must  be  sea- 
worthy at  the  point  of  starting.  It  being  difficult  to  deter- 
mine this,  the  policy  adds  another  precaution,  viz.  that  a  fu- 
ture survey  finding  unseaworthiness  shaU  be  evidence  of 
original  rottenness.  When  a  ship  arrives  at  her  port  of  des- 
tination, the  precaution  ceases  to  be  necessary.  The  voy- 
age is  finished,  it  does  not  appear  how  long  after  the  arri- 
val the  survey  was  had. 

2.  The  manner  of  the  survey  is  not  set  forth.     The  words 
of  the  rotten  clause  are^  that  if,  on  a  regular  survey,  ^.  To 
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say  that  a  survey  was  made,  is  not  enough ;  but  the  party 
should  set  forth  the  manner  and  circumstances  under  which 
it  was  lAade.     In  this  particular,  the  pleas  vary  from  those 
ID  the  case^  cited  to  support  them.     Facts  should  be  shewn 
to  enable  the  Court  to  judge  whethetthe  survey  be  regular 
or  not.    Instead  of  finding  fault  with  the  manner  in  which 
wedeny  the  necessary  circumstances,  and  impeach  the  sur- 
vey at  Cadiz  as  disagreeing  with  usage,  the  onus  lies  upon  the 
defendants,  who  must  shew  affirmatively  that  it  is  agreeable 
to  usage.      The    survey    is    a    judicial  act,    and    should 
be  performed  under    the    direction   of  a    Court    of  Ad- 
miralty, unless  this  is  excused  by  the  absence  of  such   a 
Court  from  the  port  of  survey.     If  not  done  through  the  in- 
strumentality of  such  a  Court,  it  lies  with  the  defendant  to 
shew  the  reason,  in  order  to  give  a  survey  the  effect  of  a 
pleaded  bar.    It  was  decided  in  Robinson  v.  Clifford^  {Con- 
iifs  Marshall^  159,  a.  note)  that  a  warrant  of  survey  and  re*' 
port  is  a  judicial  proceeding.     Now^  a  party  relying  on  a  ju- 
dicial proceeding,  is  bound  to  set  it  out  particularly.     The 
words  regularly  and  truly^  &c.   will  not  do.     {Com.  Dig. 
P/eader,  (E.  18.)    Cruger  v.  Cropsey^  3  John.  Rep,  242. 
Curry  v.  tfenry,  2  John.  Rep.  433.     Slade  v.  Drade,  Hob. 
296.     Margttn  v.  Dyer^  10  John.  161.     Evens  v.  Munkleyj 
A  Taunt.  4Z.)    If  there  be  no  Court,  and  no  usage  at  the 
port,  this  should  be  shewn  by  way  of  excuse.     If  there  be 
usage,  this  should  be  shewn  in  order  to  establish  the  regular- 
ity.   It  involves  a  question  of  law,  and  should  be  put  upon 
tbe  record,  that  we  may  have  a  writ  of  error,  if  determined 
cnaneously.     The  regularity  is  the  important  and  turning 
point  of  the  controversy.  {Bac.  Abr.  pleas  and  pleadings  (/) 
•'5.    1  Saund.  298,  n.  (I).  Walker  v.  Maxwell^  I  Mass.  Rep*, 
104.  mi  V.  Montagu,  2  M.  ^  S.  377.)  The  contents  of  the 
suivey  are  important,  because  it  is  agreed  that  if  there  be  a 
mixed  cause  of  condemnation,  it  will  not  operate  as  a  bar. 
^^  Where  a  man  avers  that  he  has  done  a  thing  which  involves 
in  it  a  question  of  law,  whether  it  is  done  as  the  law  directs^ 
the  quo  modo  must  be  averred."  {Per  Reeve^  J.  in  Wright  v. 
Tuitle,  4  Day^s  Cas.  322,  323.)     Suppose  the  pleas  had  said 
niercly  that  a  survey  was  held,  leaving  out  the  word  regular^ 
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this  would  have  been  defective  ;  and  if  so,  the  epithet  ^ill 
not  help  it,  because  it  has  no  l^gal  meaning  any  more  thad 
the  word  immediately^  No  issue  could  be  joined  upon  ei* 
tber  of  these  words.  The  law  has  no  ear  which  listens  to* 
such  general  words. ^{\  ChiL  PL  240»  Mure  v.  Kaye,  4 
TaunL  34.)  It  is  Iik6  the  word  sufficients  Where  a  man 
was  bound  to  shew  a  sufficient  discharge,  it  was  held  not 
enough  to  aver  generally  in  pleading  that  a  suffidenl  dis« 
charge  was  offered  to  be  shown  ;  but  the  party  must  shew 
the  particulars,  in  order  that  its  sufficiency  may  be  judicially 
seen.  {The  case  of  the  Ahhot  of  Strata  Mercdla^  9  Co*  25.  a.) 
Suppose  the  policy  had  provided,  as  is  sometimes  done,  for 
leaving  the  adjustment  of  a  loss  to  arbitrators ;  would  it  be 
good  pleading  to  say  that  it  had  been  adjusted  by  a  regular 
award  ?  Was  an  award  ever  pleaded  in  this  way  ?  No,  Yoit 
must  alledge  that  the  matter  was  submitted,  and  give  a  his- 
tory of  the  steps  taken* 

The  first  plea  does  not  set  forth  the  survey  at  all,  but  only 
its  legal  effect.  Now,  though  this  may  answer  in  declaring, 
it  will  not  do  in  a  plea.  (1  Chit.  PL  336,  237.  1  Saund.  276^ 
a.  w(2).  Clements  V.  Lambert^  1  Taunt.  W7^  Shepherd^  Serjt. 
arguendo.  Wright  V.  Clements^SB.  Sz  A.  509^  per  Holroyd, 
J.  Bender  V.  Sampson^  1 1  Mass.  Hep.  44,  45.)  In  the  last 
case  it  is  said,  of  pleading  a  discharge  under  a  sealed  power  of 
attorney,  that  ^'  It  is  in  all  cases -to  be  pleaded  specially,  how 
and  in  what  manner  the  discharge  was  made  :  as  the  suffi- 
ciency rf  such  an  instrument,  the  purport  and  effect  of  it,  is 
a  question  of  law,  which  the  party  whose  deed  or  contract  it 
isalledged  to  be,  has  the  privilege  of  referring  to  the  Court." 

The  Court  will  not  conclude  that  the  survey  in  the  2d  plea 
is  different  from  the  one  set  out  in  the  3d  and  4th.  Now,  do 
these  surveys  bring  the  case  within  the  rotten  clause  ?  We 
wish  to  argue  from  both  connectedly;  but  they  have  not  refer* 
red  to  the  first ;  and  we  will  take  the  3d  plea  for  the  present. 
It  alleges  that  the  ship  was  bad  and  rotten^  &c.  and  thefimi 
opinion  of  the  surveyors  that  it  would  be  best  for  all  parties 
concerned  that  she  should  be  condemned  ;  but  she  is  not  de- 
clared incapable  of  prosecuting  the  voyage  on  account  of 
rottenness. .    It  may  mean  a  mixed  cause ;  and  should  not  be 
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to  construed  as  to  exclude  any  other.    The  survey  does  not 

8ay,  as  in  SteinmcU  v.  The  U.  S.  Ins.  Company,  (2  Serg.  ^ 

Rffwky  293}  that  the  vessel  was  decayed,  and  stop  there  ; 

but  it  finds  her  "  bad"  and  rotten  ;  and  how  are  the  Court  to 

sajtbat  the  badness  is  all  rottenness  ?     If  badness  can  mean 

aoj  thing  else  beside  rottenoesa,  it  destroys  the  flat  bar,  and 

felsusin  to  try  the  question.     The  plea  should  have  aver- 

red,at  least,  that  rottenness  was  the  sole  cause. 

•  Again,  the  surveyors  do  not  say  that  she  was  so  rotten  as 

to  be  onseaworthy,  or  as  to  be  incapable  of  prosecuting  a 

voyage.    This  was  requisite,  though  it  might  have  been 

eooQgii  to  find  that  ^5000  were  necessary  in  repairs,  had  the 

vmty  been  pending  the  voyage. 

This  plea  also  omits  to  state  previous  etamination  ;  on 
whose  application  the  survey  was  made  ;  how  the  surveyors 
came  to  a  knowledge  of  the  rottenness  ;  and  in  what  single 
particular  the  ship  was  rotten-  In  the  cases  relied  upon  to 
support  this  plea,  there  is,  at  least,  an  examination  stated, 
aiMl  sooie  particulars. 

In  Dorr  v-  The  Pacific  Insurance  Company,  (7  Wheat* 
Rtp.  581)  at  page  €11,  Johnson,  J.  says,  ^^  The  words  of  the 
contract  expressly  look  forward  to  a  future  event,  if  the  ves- 
sel, upon  a  regular  survey,  should  be  thereby  declared  un* 
seavorthy  ;  obviously  contemplating  two  objects  :  first,  that 
a  state  of  rottenness,  ascertained  at  any  period  of  the  vm/age 
inntred,  shall  be  con.clusive  evidence  of  original  unsound^ 
ness."  This  shews  his  understanding  that  the  survey  should 
be  made  during  the  voyage. 

But  we  shall  probably  be  met  by  saying  that  the  voyage 
was  not  at  an  end.  Now  the  end  of  a  voyage  is  an  arrival  and 
remaining  in  safe  moorings  for  24  hours  ;  not  if  the  ship  be 
ordered  ofi'for  quarantine,  it  is  true  ;  but  if  she  is  there  un- 
injured by  any  previous  mal-accident  for  24  hours,  she  is  at 
the  risque  of  the  assured.  The  voyage  in  question  was  end* 
ed  within  this  rule.  If  made  within  24  hours,  the  survey 
might  have  been  good;  but  it  cannot  be  so  within  the  rotten 
ciauee,  if  made  after  that  time.  Great  strictness  should  be 
observed  throughout.  In  Armroyd  v.  The  Union  Insurance 
Company,  cited  from  the  ^d  of  Binney^  therefore,  TJ/^Aman, 
Vol.  III.  15 
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Ch.  J.  says.  **  I  am  called  on  to  8;ive  my  opinion  on  the  con- 
struction of  the  memorandum,  and  of  the  purvey  and  con- 
Griswold  demnation  in  this  cat^e.  It  is  a  contract  which  bears  hard 
upon  the  assured,  especially  in  long;  voyages  ;  but  being  the 
agreement  of  the  parties,  and  not  being  contrary  to  law,  no 
Court  has  a  right  to  say  that  it  is  void.  It  is  to  receive  a 
fair  construction ;  but  not  to  be  extended  l>eyond  the  plain 
meaning  of  the  words.  If  there  is  a  regular  survey  and  con- 
demnation for  unsoundness  or  roMenness,  the  assurers  are 
discharged.  When*  I  say  unsoundness,  I  mean  as  the  law 
was  decided  in  Garngues  v.  Coxe^  an  unsoundness  arising 
from  decay,  and  not  from  accidental  injury.  But  then  the 
unsoundness  or  rottenness  must  be  the  sole  cause  of  condem* 
nation,  if  the  condemnation  is  grounded  partly  on  rottenness 
and  partly  on  damages  sustained  by  violence  of  storms.  &c, 
the  case  is  not  within  the  contract.  In  the  present  case  the 
survey  and  ronlemnation  are  regular  in  point  of  form.  There 
was  a  petition  to  the  Judge  by  the  captain,  a  warrant  of  sue' 
vey,  a  report  of  the  surveyors,  and  a  decree  founded*  there- 
on. It  is  not  necessary  that  the  Judge  should  make  use  of 
the  word  condemn,  in  cases  of  this  kind.  It  Is  enough  if,  up- 
on the  whole  matter,  he  orders  a  sale  of  the  vessel.  There 
is  no  Qccasion  to  decide  whether,  in  all  cases,  there  must  be 
a  decree  of  a  Judge.  Stirve}s  may  sometimes  be  made  in 
places  where  there  is  no  Court.  But  on  this  1  give  no  opin- 
ion.'' The  opinion  of  the  learned  Judge  shews  also  that 
the  survey  must  be  sanctioned  by  a  Court  of  Admiralty, 
or  something  done  which  is  equivalent  to  this.  In  the  case 
of  Steinmrts  v.  The  [/.  S.  Insurance  Compani/,  cited  frcm  2 
Sergeant  &  Rawle^  the  same  Judge  says,  ''  If  this  be  not 
a  condemnation  within  the  meaning  of  the  policy,  the 
clause  will  be  nugatory,  because,  upon  a  survey,  the  particu- 
lar parts  which  are  found  in  a  decayed  stale  are  always 
mentioned;  and  indeed  it  would  not  be  proper  to  say,  in 
general,  that  the  vessel  was  rotten,"  evincing  the  Ch  Jus- 
tice's idea  of  the  strict  regularity  which  should  attend  these 
gu  rveys. 

\i  may  he  said  we  have  cured  all  defer  t  by  replying  to  these 
pleas.     But  a  replication  docs  not  cure  any  defect  which  is 
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the  subject  of  a  general  demurrer.     (Comlt/  v..Lockwoody 
15  John.  191,  per   lliompson,  C.  J.    Anonymous.  2  Salk. 
519.    Com.   Dig.  PUader,  {M  U2.)     The  objections  that 
the  survey  was  not  mude  during  the  voyage  ;  that  the  sole 
ground  of  rottenness  is  not  stated  5  that  the  surveyors  have 
hot  detailed  Iheir  steps  in  proceeding  to  the  survey  ;  that 
the  manner  and  circumstances  are  not  detailed,  &c.  are  ob- 
jectionable by  general  demurrer,  if  so   in  any  shape.     At 
common  law  a  general  demurrer   reached  every  defect  ex- 
cept duplicity.     Then  came  the  statute  of  27  Elizabeth^  c. 
5,  &  4  Ann.  c.  !6,  {^  vid.  1  R.  L.  120,  s.  7,)  by  which  a 
special  demurrer  is  reqtiired  for  every  thing  but  substance 
ioFokinglhe  merits  of  the  cause,  and  the  right  of  the  case, 
which  these  objections  do.     There  is  not,  in  the  language  of 
the  statute,  enoui^h  appearing  upon  the  face  of  these  pleas, 
to  enable  the  Court,  according  to  the  right  of  the  case,  to 
give  judgment  for   the  defendant.     In  J^ure  v.   Kaye^  (4 
Taunt.  3Aj)  a  general  demurrer  was  allowed,  because  facts 
and  circumstances  were  not  set  forth.     In  Beake  v.  Tt/r^ 
fcW,(l  Show^Q^  Carth.  1,  S.  C.)  a  capture  and   condemna- 
tion as  prize,  were  pleaded  as  a  justification,  and  held  bad 
on  general  demurrer,  because  not  shewn  how  the  vessel  was 
prize,  nor  by  whom  condemned.     Com.  Dig*  Pleader,  {M. 
%)  stales  that   want  of  certainty  is  not  cured  by  replying, 
and  cites  Poph.  209.     True,  there  are  exceptions  to  this 
rule  of  Comi/n  ;  but  these   are  where  the  want  of  certain- 
ty is  merely  formal  ;  as   if  the  circjumstances  going  to  the 
regularity  had  here  been  informally  set  out,  instead  of  being 
omitted  altogether.     Oi  her  cases,  where  replying  has  been 
holdennot  to  cure  a  bad  plea,  may  be  found  in  Grocer^s  Co, 
V.  Archbishop   of  Canterbury,  (3   Wils.   221,    234,)  Bur- 
dick  V.  Graen,  (18  John.  14,)  and  Boardman  v.  Ives,  (.'0  irf. 
164,  n.  (a).)     In  the  last  case  the  question  was   much  the 
flame  as  here.     It  related  to  the  form  of  giving  jurisdiction 
to  the  Court  in  pleading,  like  the  present,  which  is  a  ques- 
tion of  jurisdiction  as  to  the  surveyors. 

The  replications  are  the  same  substantially,  except  that,  to 
the  3d  plea.  They  deny  the  existence    of   circumstances 
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which  the  defendant  ought  to  have  stated.  In  pleading,  if 
the  party  do  not  set  out  an  entire  instrument,  the  opposite 
party  may  do  it.  (Fisher  v.  Pimhley,  U  East,  IBS.)  We 
have  done  nothing  more.  So  much  was  necessary  in  order 
to  spread  the  whole  merits  before  the  Court.  We  were 
led  to  it  by  a  want  of  fulness  in  the  pleas.  It  is  said  the 
replications  set  out  too  much,  but  this  will  not  vitiate.  (X^ 
Jldd  V.  ScoU,  3  T.  R.  374.  Bac.  Mr.  tU.  Pleas  and  Plead- 
^g^i  U)  4-     United  States  v.  Bwnham,  1  Mason,  67.) 

liere  is  no  departure.  We  aver,  in  the  first  count,  that 
the  vessel  was  so  much  injured  as  to  be  useless  to  us*-not 
merely  a  physical  total  loss  as  is  supposed.  There  is  then 
no  departure  or  inconsistency  in  saying  that  the  vessel  ar- 
rived at  Cadiz  in  a  disabled  state. 

As  to  multifariousness  of  matter,  you  may  state  what  num- 
ber of  facts  you  please,  if  they  all  go  to  make  only  one  point. 
(J  Chit.  PL  512,  676.  Patcher  v.  Sprague,  2  John.  Rtp. 
462.  Ctirrciv.  Henry ^  id.  433.  Thomas  v.  Rumsey,  6  id. 
26.)  Accordingly,  all  the  matters  shewi)  by  us  tend  to  the 
same  point,  which  is  an  irregular  survey* 

As  to  the  traverse  that  there  is  any  other  survey,  it  is,  at 
most,  surplusage.  But  this  traverse  applies  to  the  second 
plea  only,  which  is  bad,  as  professing  to  set  out  a  survey  ac- 
cording to  its  legal  effect  merely.  You  may  sometimes 
traverse  matter  of  law,  as  simouy,  seisin  in  fee,  or  in  tail ; 
thus  denying  not  only  the  facts,  but  the  law  prising  from 
them. 

Wells,  in  reply.  The  questions  in  relation  to  this  survey, 
are  mere  questions  of  law  ;  and  it  is  desirable  that  they 
should  be  determined  by  the  Court  upon  the  special  pleas. 
It  is  said  that  these  are  bad,  because  we  have  not  set  out  the 
aiithority  of,  and  circumstances  attending  the  survey.  But 
by  alleging  a  survey,  all  the  necessary  authority  and  cir- 
cumstances to  render  it  perfect  are  insolved  equally  as  if  we 
had  mentioned  them  specifically.  It  is  said  that  rottenness  does 
not  appear  to  be  the  sole  ground  of  unseaworthiness  ;  that 
the  word  6arf  may  signify  something  else;  but  fra(/ and  rot- 
ten are  evidently  used  as  convertible  terms.    The  former 
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is  spoken  of  m  the  consequence  of  the  latter,  according 
to  the  natnral  importof  the  phrase* 

Again ;  it  is  objected  that  the  sorvey  should  be  pending 
the  Tojage  ;  that  a  survey  is  not  conclusive  after  the  perils 
of  tbevojage  have  ceased,  the  underwriters  then  having  no 
interest  in  it.  .But  the  underwriters  have  an  interest  in  de- 
termfntng  whether  the  vessel  was  a  proper  subject  of  insnr- 
ance,  as  being  or  not  being  within  he  rotten  clause.  The 
plea  says  that  the  survey  was  made  upon  and  immediately 
after  the  arrival ;  and  the  Court  will  presume,  if  necessary, 
that  this  was  before  the  voyage  terminated,  or  the  24  hours' 
mooring.  But  the  time  is  immaterial.  The%urvey  is  in 
feference  to  the  contract  between  the  parties  ;  and  is  not 
to  aflect  their  rights  of  recovery  or  defence*  The  plain- 
tiffi  would  make  the  curious  distinction,  that  it  is  valid  for 
their  purposes  to  enable  them  to  recover ;  but  not  for  our'g 
as  a  matter  of  defence.  The  clause  relating  to  the  perils 
of  the  sea,  doubtless  mean^!  during  t!ie  voyage  ;  but  cannot 
be  carried  forward  tp  the  time  of  the  survey.  The  sur- 
vey may  be  made  after  the  voyage  in  reference  either  to  a 
total  or  partial  loss,  or  the  ri^ht  of  recovery  within  the  rot-* 
ten  clause*  Two  things  are  contemplated.  If  the  vessel  be 
unsound  or  rotten,  and  therefore  unseawoithy,  the  under- 
writers are  not  to  pay  if  the  loss  happened  from  rottenness, 
whether  the  vessel  arrived  or  not  at  the  port  of  destination* 
The  object  was  not  to  have  the  vessel  thrown  upon  the 
hands  of  the  underwriters  as  a  total  loss,  when  it  arose  from. 
perils  not  insured  against.  It  is  enough  that  the  survey  is 
made  within  a  reasonable  time  ;  and  this  was  so  even  by 
Ae  replication. 

The  form  of  pleading  the  survey  is  proper.  It  is  stated  to 
be  a  regular  survey,  held  at  the  port  of  Cadiz  ;  and  the  first 
plea  says  that  the  vessel  was  found,  within  the  policy,  un- 
sound and  rotten*  Each  plea  must  stand  upon  itself.  (Per 
Spenctr,  /.  in  Currie  v.  Henry,  2  John.  Rep.  433,  437.) 
One  plea  cannot  be  invoked  in  aid  of  another.  These  are, 
tbere/bre,  to  be  considered  as  distinct  surveys  in  each  plea* 
The  law  presumes  the  survey  to  be  regular*  A  judgment 
means,  ex  vi  termini^  a  regular  judgment.     So  of  a  survey ; 
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and  in  all  the  cases  cited  to  shew  that  we  mus^t  be  particalar^ 
the  party  was  defending  his   conduct  in   a  proceeding  to 
which  he  was  a  party,  if  we  except  the  case  of  the  aeques- 
tration  mentioned  arguendo  in  Hobart,  296,  referred  to  Ihe 
year  books,  {5  Ed.  4,  29,)  where  I  presume  even  this  will 
be  found  attended  with  the  same  circumstance.(a)     One  is 
not  bound  to  defend  himself  by  the  regularity  of  a  procee- 
ding to  which  he  is  not  a  party.     A  familiar  case  is  that  of 
a  Sheritr  sued  for  the  execution  of  process*     It  is  enough  if 
it  appear  to  be  regular  upon  its  face..    So  of  this  survey; 
We  are  not  a  party  to  it.     Surveys  are  made  on  the  part  of 
the  assured^    The  Court  will  notice,  judicially,  that  this  is 
BO.     It  is  the  duty  of  the  assured  to  have  the  survey  made 
as  a  matter  of  preliminary  proof ;  and  when  presented  as 
such,  this  is  the  iii*st  knowled^^e  of  the  underwriters  upoa 
the  subject.    (Haf  v.-  The  Marine  Ins,  Co.  4  John.  Rtp. 
132.      1  ChiL  PL  220.     Chandler  v.  Grieves,  2   H.   BL 
606,  n.  (a).)     These  cases  shew  that  the  Court  will  take  ju- 
dicial notice  of  marine  customs.     We  are  not  bound  to,  nor 
can  we  do  more  than  introduce  the  simple  survey,  which 
the  captain  is  bound  to  take  officially   in  behalf  of  the  as- 
sured.    What  is  one's  duty  shall  be  presumed  to  have  becti 
done.     {Bull.  X  P.  298.     Hills  v.  Cohin,  14  John.  132.) 
The  plaintitfs,  then^  ntt  here  attempting  to  impeach  a  pro- 
ceeding of  their  own,  carried  on  for  their  benefit,  of  which 
they  claim  to  avail  themselves  in  preliminary  proof,  but 
would  impeach,  the  moment  it  is  attempted  to  use  it  against 
them.     It  was  certainly  enough  for  us  to  state  the  survey 
as  they  themselves  furnished  i  t  to  us. 

Matters  which  come  more  properly  from  the  other  side^ 
need  not  be  stated  by  us.  (Cow.  Dig.  Pleader^  (C.  81.)  2 
Saund.  62,  6.  n.  (5).  Casseres  v.  Be//,  general  principle^  per 
Ld.  Kenyan,  C.  J.  8  T.  R.  167.  Chapman  v.  Pickersgill,  2 
Wils.  \  47,  per  Ld.  Ch.  J.  The  King  v.  Holland,  per  Bui- 
Icr,  J.  5  r.  R.  615.)  Now,  the  underwriter  could  not  know 
the  quo  modo  in  which  the  survey  is  done.  The  plaintitTs 
require  him  here  to  set  out  what  he  is  no  party  to ;  and 

(a)  The  case  is  stated,  ivith  about  the  same  bievity,  in  5  Ed.  4,29*  as 
in  Hob,  206, 
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matter  of  which  he  is  entirely  ignorant.  We  state  enough 
to  constitute  a  defence;  and  the  plaintifTsmay  spread  the 
whole  matter  before  the  Court.  In  tiill  v.  Montagu^  (2 
M.  b  S,  377,  378,)  Barley,  J.  says/  '*  I  have  always  un- 
derstood that  the  party  who  pleads  a  contract,  must  set  it 
out,  if  be  be  a  party  to  the  contract.  It  lies  as  much  with- 
in the  knowledge  of  the  defendant  as  of  the  ptaintifT."  In 
Wrtt;hl  V.  TuAtte,  (4  DayU  Cas.  422,)  Reeve,  J.  says,  "  If 
the  quo  modo  had  been  averred,  it  would  not  have  rendered 
the  averment  ill ;  but  it  would  have  been  a  needless  sur- 
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Now,  suppose  the  pleas  to  be  bad  in  substance,  you  can- 
not always  go  back  to  a  defect,  because  it  may  be  reached 
by  a  general  demurrer.  True,  in  the  language  of  Ch,  S. 
Tkampion^  quoted  On  the  other  side,  it  must  be  bad  on  gen- 
eral demurrer ;  but  though  it  be  so,  if  the  replication  be 
such  as  to  waive  the  substantial  defect,  it  cures  the  plea* 
Here,  had  the  plaintiffs  demurred  directly  for  lack  of  going 
into  particulars  as  to  the  survey,  it  would  have  brought  up 
the  question  ;  but  by  answering  over,  they  have  waived  the 
right  to  except  for  this  cause.  Siutfield  v.  Somerset^  {Cro. 
Eliz.  825,)  was  the  case  of  a  palpably  bad  plea,  yet  it  was 
' ured  by  a  special  replication.  (Com*  Dig*  Pleader^  (£. 
37.)  Knighton  v.  Morton^  3  Lev.  311,  S.  P.) 

Curia^per  Sutherland,  J.  This  case  comes  before  the 
Court  upon  several  special  demurrers  to  the  plaintiffs^  re- 
plications to  the  defendants'  pleas  in  bar ;  and  the  first 
qaestion  for  consideration  is,  whether  those  pleas  are  sub- 
stabtially  good  ;  for  if  not,  although  the  demurrers  may  he 
veU  taken,  still  the  plaintiffs  will  be  entitled  to  judgment, 
QDJess  the  defects  of  the  pleas  are  cured  by  the  replica- 
tione. 

The  pleadings  turn  upon  the  rotten  clause  in  the  policy 
of  insuraoee,  which  provides,  "  that  if  the  vessel,  upon  a 
regular  survey,  should  be  thereby  declared  imseaworthy  hy 
rtaiton  of  her  being  unsound  or  rotten  ;'  or  incapable  of 
prosecuting  her  voyage  on  account  of  her  being  unsound  or 
rotten,  then  the  as^^urers  should  not  be  bound  to  pay  tbeir 
iubficriptioD  on  that  policy.^' 
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The  special  plea  to  the  Ist  and  2d  counts  of  the  declara* 
tioD,  set  forth,  ^^  that  upon  and  immediately  after  the  arrival 
of  the  ship  at  Cadig,  in  the  course  of  the  said  voyage, 
and  in  reference  to  the  said  Voyage,  and  to  any  damage 
which  the  said  ship  had  sustained  in  the  prosecution  there- 
of, a  fegular  survey  toashad^  ire*  on  the  \5ik  day  of  October^ 
1819,  upon  which  survey  the  said  ship  was  thereby  declared 
Unseaworihy  by  reasor^  of  her  being  roiten^^^  with  a  verifica- 
tion ;  and  for  further  plea  to  the  first  count,  d  regular  sar- 
vey  OS  before,  whereby  it  was  declared  that  the  said  ship 
2005  in  a  very  bad  and  rotten  condition^  and  that  she  was  not 
worth  repairing,  and  that  it  was  best  for  all  parties  that  she 
should  be  condemi)ed,  &c. 

The  same  plea  as  the  last  was  also  pleaded  separately  to 
the  2d  and  3d  counts. 

These  pleas  are  said  to  be  substaotiaily  bad  on  tbred 
grounds. 

1.  Because.the  survey  is  alleged  to  have  been  made  after 
the  arrival  of  the  ship  at  the  port  of  destination,  and,  of 
course,  after  the  termination  of  the  voyage  insured  ;  and, 

2.  Because  the  pleas  do  not  state  the  ntiafiner  and  cir- 
cumstances of  the  survey  ;  but  merely  state  it  to  have  been 
regular., 

3.  Because  the  survey  itself,  as  set  out,  is  bad,  and  doei 
not  amount  to  a  bar. 

1*  There  is  no  validity  in  the  first  objection*    The  sur- 
vey was  made  by  the  assured  as  a  foundation  for  an  aban- 
donment of  the  ship  as  for  a  total  loss,  in  order  to  charge 
the  underwriters  ;  and  they  certainly  have  a  right  to  avail 
themselves  of  it,  for  the  purpose  of  showing  that  the  injory 
sustained  (and  which  caused  the  abandonment)  was  dot  ow- 
ing to  any  of  the  perils  insured  against,  but  to  the  rotten- 
ness of  the  ship*     The  terms  of  the  rotten  clause  do  not 
render  it  necessary  that  the  survey  should  be  made  .before 
the  termination  of  the  voyage,  or  before  the  ship  arrivea  at 
her  port  of  destination.      Nor  is  it  exclusively  intended  to 
guard  the  underwriters  against  the  contingency  of  her  being 
unable  to  prosecute  her  voyage  on  account  of  her  being  tin* 
sound  or  rotten ;  but  aiso  against  all  claims  of  the  awsured 
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^  mi  less  or  injury  whichcan  be  iraeed  to  the  unsomdhesSj 
or  rdtonness  of  ike  diip.  A  regalar  surirej,  whereby  the 
ilup  is  declared  umeaworthy  by  reason  of  her  beiog  vinaoand 
or  rotten,  is,  by  the  agreement  of  the  parties;  mikde  con- 
dosife  erideoce  of  the  fact  ;  and  if  the  surrey  is  made 
iritb  refeitence  to  the  voy^e  and  perib  to  which  the  poi- 
ky  relates,  within  a  reasonable  time  after  th^  tehnination 
of  the  Toyage,  it  is  infficient.  • 

lo  naany  oases  no  sarvey  could  be  made  except  at  the  port 
of  destination ;  and  in  most  tases  it  tvould  be  impossible  to 
Bake  it  before  the  termination  of  ^  Voyage,  (that  is,  with- 
in 24  boors  after  the  ship  has  come  to  her  moorings,  and  ca^t 
her  aochor  \)  because  it  tannot  be  satisfactorily  and  thor« 
oughty  made  until  thie  vessel  is  unladen*  But  the  i>1ea  in 
1ki«  case  alle^  the  survey  to  have  been  made  tgpon  and  tm* 
mediately  afler  her  arrvvalj  which,  if  it  were  necessaryi 
Would    be  intended  to  be  before  the  termination  of  the  voy« 
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2*  It  was  not  necessary  to  set  forth  in  the  plea  the  manner 
and  circuoastances  of  the  silHrey.  It  was  not  done  in  the 
case  of  Brandegee  y.  The  National  Insurance  Company^  (20 
Johsu  338.)  The  pleas  there  are,  in  this  respect,  prebisely 
like  those  in  this  case.  They  simply  state,  that  a  regular 
turveyToashad,  and  no  objection  wsis  made  to  thehn  on  that 
g^oond.  The  survey  is  th^  act  of  the  assured,  in  order  to 
cfaaige  the  uikterwnters.  The  latter  are  not  parties  to  it* 
hkHaff  V*  The  Mtrine  htsuranee  Company^  (4  John*  Rep. 
135)  7%#mpaon,  Ji  says,  '^  it  (the  survey)  is  to  be  presumed  ^ 
facie,  to  be  in  the  possession  of  the  plaintiff,  (the 
iredO  ^^  is  always  made  at  the  instance,  and  for  (he  benefit 
of  the  owner  or  maater  of  the  vessd,  dtid  it  goes  of  course 
iflto  his  bands." 

Whelber  they  would  be  permitted  to  impeach  the  regular-* 
ity  ^(ibeir  dwn'survey,  may  well  be  questioned.  But  it  cer- 
tain^ is  not  incumbent  upon  the  defendanes  to  set  forth  in 
ibeir  plea  all  the  fiMtd  and  circumstances  which  show  it  to 
be  itgttkr.  Mot  being  parties  to  the  survey,  they  may' not 
know  those  facta  andciroumitances*    Tbey  must  be  knowa  ^ 
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io  the  plaiotift,  afid  if  they  afibfd  any  ground  forimpeMbing 
the  ragubrttj  o{  tbe  survey,  the  staCemeiit  would  come  moMi 
properly  from  them,  (provided  it  16  competent  for  theai  to 
impeach  it.)  It  falls  within  tlie  general  nrle  of  pleading,  diet 
matter  which  should  come  more  properly  fronthe  other  aide 
Ked  not  beatated.  (1  Chit.  PI.  228,  and  tatea  ikert  ah 
Ud ;  and  vid.  iht  opinian  of  Jbhmm^  /•  in  D^rr  v»  7%e  Pa* 
cific  Insurance  Company,  7  WkmU%\%M')f 

3.  The  summf,  as  set  otit  in  the  second  j^a  to  the  titit 
and  second  counts  of  the  declaration,  is  uodoobtedly  a§ood 
bar  to  the  action*  After  stating  the  arrival  of  tbe  vessfet  at 
Cadizi  and  that  a  regular  survey  was  had  epon  her,  it  staiaa 
the  survey  rtself,  and  its  result,  in  the  foliowtafrtenas:  ^'  C^ 
an  which  svrv^  the  .said  ship  was  thereby  declared  unss^ 
mmrthy,  hy  reason  of  her  being  rotten*^  Tbe  test  is^  does  it 
appear  from  the  survey  that  rottenneia  was  tbe  sole  caeae  of 
condemnatioo  ?  If  it  doea,  the  survey  i><  a  good  bar.  But  if  the 
condemnation  is  in  part  for  decay,  and  in  part  for  damai|^ 
occasioned  by  the  perils  of  the  sea,  then  it  is  no  defence  for 
tbe  underwriters.  {StHnmete  v.  The  United  States  Inwuran/» 
Company,  2  Sergt.  ^  Ramle^  293*  Oarriguss  v*  Co£«,  1 
Bin.  598.  Armrcyd  v.  The  Union  Insurance  Company,  2  nlL 
304.  Brandegee  v.  The  Mitional .  Insurance  Company,  ^ 
John*  328.  Dorr  v<.  The  Pacifick  Insurance  Compamf^  T 
Wheat k  581.  Hnff  v.  Marine  Insurance  Company,  8  JokdU 
167.)  In  all  these  cases,  the  survey  stated,  with  mere  our 
Jess  paKicularity.  the  circumstances  of  the  staphs  conditionr^ 
and  the  principal  inquiry  in  each  of  them  was,  whether  al 
the  particulars  stated,  made  out  the  faet  ef  rottenness  to  be 
the  sole  ground  of  condemnation* 

It  seems  4o  be  taken  for  granted,  in  all  the  easess  tbit  jf 
the  survey  states  tlie  condemnation  to  be  for  rottenness  alcme^ 
without  stating  the  particulars  which  are  afiected,  it  iaceii.*' 
elusive.  Tilghman,  Cb*  J.  in  Oierrifuer  y.  Co^t,  1  Bim 
^96,  says,  ^^  if  thesurvey  should  say  she  was  unsoands  and  n^ 
neoro,  the  pla'mtiff  would  be  barred*'^  It  is  trtse  that  cbd 
SAme  learned  Judge,  in  Stdntwets  v*  The  K  &  Inowmm^ 
Company^  (2  Scrgt.  &  Baxole^  f»t)  remarics,  ^'  that,  ilpoe  ft 
survey,  the  particular  parts  which  are^  found  in  a  decayed 
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ftate,  are  always  meDtioned  ;  and^  indeed^  it  votdd  noi  b€ 
jfTOpiT  to  say^  in  g^mtraly  thai  the  vtsset  tMis  rotim.^^  He 
was  reasoning  against  the  position  which  bad  been  uiged  by 
fte  plaintilf 's  coonsel,  that  the  survey  ought  to  be  in  tbe 
very  words  of  the  policy*  He  thought,  instead  of  confining 
fteoBelves  to  the  expressions  ased  in  the  policy,  ii  toas 
fr^MT  for  the  surveyors  to  state  the  partieuiars  of  tbe  decay* 
It  is  nadoobtedly  proper,  but  not  mAspensabltm 

The  ihird  plta^  wbicb  is  to  the  first  count  alone,  statet) 
tint  a  survey  was  had  upon  the  ves^K  &c.  6y  whieh  <Ae  woi 
fmmi  to  be  in  a  very  bad  and  rotten  condition.  This  plea  is 
bad.  Rottenness  does  not  appear  to  be  the  sole  cause  of  con- 
deomation.  A  vessel  may  be  in  a  liery  bad  condition,  with- 
out being  rotten.  She  may  be  rotten  in  some  of  her  tim- 
bers, without  being  unseawortby.  The  cause  of  her  con- 
demnalion,  then,  upon  this  survey,  is  left  doubtful ;  and 
fbat  is  a  (atal  objection  to  it  in  a  plea  in  ban 

The  fourth  plea^  which  is  to  the  second  count,  is  the  same 
as  the  third,  and  is  bad  for  tbe  same  reasons* 

The  Jifih  plea  is  to  the  third  count,  and  is  the  same  as  the 
two  last,  (except  that  part  which  relates  to  the  general  aver- 
age) and  is  bad  for  the  same  reasons. 

These  pleas  being  bad  in  substance,  are  not  cured  by  tbe 
replicatioo  ;  for  a  bar  which  wants  stAstanee  cannot  be  aided 
ly  arepUmtum.  {Com.  Dig.  Pleader^  (£,S7).  8  Coke^  120, 
h.  Com.  Dig.  Pleader,  (M.  1,2).  2  Salk.  519.  15  John. 
191,  per  Thompson^  Ch.  J.)  It  is  unnecessary,  therefore,  tp 
consider  whether  the  demurrers  to  the  replications  to  these 
pleas  are  well  taken  or  not ;  for  the  pleas  being  bad,  the 
plaintiff  must  have  judgment. 

It  remains,  then,  only  to  consider  the  causes  of  demurrsf 
to  the  replication  to  the  9d  plea.  The  first  cause  of  de* 
amrver  assigned  is,  that  the  traverse  seeks  to  put  in  issue 
natters  not  in  the  plea.  The  plea  states  a  survey  made  at 
CaAz.  Tbe  replication  traverses  a  survey  at  Cadiz  or  ehe^ 
when.  Tbe  issue  must  be  as  broad  as  the  traverse  ;  but  a 
n^oinder  as  broad  as  the  replication  would  have  been  a  de* 
partore  from  the  plea,  and  have  subjected  the  defendant  to 
e  deQuiriw*    Thai  cawe  is  well  taken.    It  is  also  a  depart 
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iTTicA,  tiire  from  the  declaration.  It  alleges  the  survey  to  have 
,^5iv^  been  at  Carftz,  after  the  arrival,  ivbereas  the  declaration 
avers  a  physical  total  loss. 

The  defendants  are,  therefore,  entitled  to  judgment  upon 
their  demurrers  to  the  replication  to  the  second  plea  ;  with 
leave  to  the  plaintiffs  to  amend,  on  payment  of  costs  :  and 
the  plaintiff  must  have  judgment  upon  the  replications  to. 
the  other  pleas. 

Judgment  accprdingly. 


Gardner  agaimi  Buckbee« 

The  judgment      ^^  ^^^^^  ^  ^^^  Court  of  Common  Pleas  of  the  city  of  ^cic, 

of  a  court  of  York,  the  case  was  this  :  The  defendant  in  error  sold  to  the. 

concurrent  ju-         ... 

risdiction,  di-  plainliflfin  erfor  and  others,  the  schooner  Tiger^  and  for  the 

p^t  if^con-  consideration  money  took  two  promissory  notes,  signed  bj  the 

elusive      be-  plaintiff  in  error,  and  the  othcf  purchasers.     The  Tiger,  up- 

aame    parties^  ^"  examination,  proving  utterly  unseaworthy,  the  plaintiff  in 

upon  the  same  error  refused  to  pay  the  notes,  on  the  ground  of  fraudulent 

matter  cominr  ,     •  .      ..  •     .    '    t        i   ^      , 

directly       in  misrepresentations  in  the  sale  by  the  defendant  in  error. 

oUicr'suit*'^"  Hereupon  the  defendant  in  error  prosecuted  the  plaintiff  in 

And     this,  error,  on'one  of  the  notes,  in  the  Marine  Court  of  the  city 

pleaded^  *^  or  ^^  J^ewYork^  who  contested  the  payment  upon  the  general 

given    in  evi- 
dence under  the  general  issue. 

It  is  coDclusive,  -whether  it  appeiir  upon  the  face  of  the  record  in  the  former  suit,  that 
the  same  matter  was  tried  and  passed  upon,  or  not.  • 

If  it  was,  in  fact,  so  tried,  without  this  Ikct  appearing  of  record,  the  proper  oouna  is  to 
give  the  record  in  evidence,  and  then  prove,  by  parol,  that  the  matter  did  arise,  and  was 
tried  upoq  the  pleadings  in  the  record. 

Where  B  sued  G  upon  fi  promissory  nt^te,  in  the  marine  court,  and  G  pleaded  the  gen- 
eral issue,  with  notice  that  the  note  was  given  upon  the  fraudulent  sale  of  a  vessel  by  B 
to  G,  which  was  the  question  upon  the  trial,  and  the  verdict  waj  for  the  defendant  {  and 
afterwards  B  sued  G  in  the  common  pleas,  upon  another  note  given  upon  the  same  pur- 
chase; lield^ihnt  upon  the  trial  of  the  second  cause,  the  record  and  proceedings  in  the 
first  were  conclusive  evidence  of  the  fraud,  and  were  a  conclusive  bar  to  the  second  ac- 
tion ;  that  the  proper  course  was  to  give  the  record  of  the  marine,  courl  in  evidence,  and 
then  shew  by  parol  evidence,  (e.  g.  by  the  justice  who  tried  Uie  first  caase)  that  the  same 
gucstioQ  had  been  tried  before  him. 

Whether,  in  assumptit^  a  former  trial  for  the  same  cause  m&T  be  given  in  evidence  an*- 
^er  t})e  general  issue  ?  Queiy.  . 
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{ssne,  accompanied  with  notice  of  a  total  failure  of  consider- 
ation, on  the  ground  of  fraud  in  the  sale  of  the  schooner, 
and  a  trial  being  there  had,  on  this  very  point  Judgment  pass- 
ed in  favour  of  the  plaintiff  in  error.  The  defendant  in  er- 
ror then  brought  this  action  on  the  remaining  note,  against 
ihc  plaintiff  in  error,  in  the  Court  of  Common  Pleas  for  the 
citfof^tewYorkf  and  at  the  trial,  the  plaintiff  in  error  offer- 
zed  in  evidence,  in  bar  of  the  suit,  the  record  of  the  judgment 
in  his  favour,  on  the  other  note,  In  the  Marine  Court,  conten- 
ding that  it  was  conclusive  ;  the  defence,  by  the  notice  in 
this  case,  being  fraud,  and  the  judgment  offered  in  evidence 
being  directly  on  the  point  in  issue,  and  between  the  same 
parties.  The  Court  of  Common  Pleas  decided,  that  the 
jadgroent  was  no  bar,  but  admitted  it  in  evidence  to  the  ju- 
ry, ID  connexion  with  other  proof  of  fraud  ;  to  which  opin- 
ion the  plaintiff  in  error  excepted.  The  case  will  also  be 
found  stated  at  large  in  the  opinion  of  the  Court^  to  which  I 
refer  for  the  manner  in  which  tt^e  proceedings  on  the  first 
trial  were  made  out. 


PTICA, 

Au^.  1824. 

Gardner 

V. 

Buckbee^ 


J.  Anihoriy  for  the  plaintiff  in  error* 

1.  This  case  falls  so  fully  within  the  rule  laid  down  by 
C.  J.  De  Grey  J  in  iheDuichess  of  Kingstori*  5  case,  as  to  pre- 
clude all  aigument.  (Vid.  11  State  Trials,  ^G\.  1  Phil. 
£r.  223.)  He  says,  *'  Relative  to  judgments  being  given  in 
.evidence  in  civil  suits,  it  seems  to  follow  as  generally  true, 
that  the  judgment  of  a  Court  of  concurrent  jurisdiction  di« 
rectly  on  the  point,  is,  as  a  plea,  a  bar,  or,  as  evidence,  con- 
clusive  between  the  same  parties,  upon  the  same  matter  di- 
rectly in  question  in  another  cause."  "  Where  several 
Courts  have  each  an  original,  direct  and  concurrent  jurisdic- 
fioB,  the  same  question  may  arise  in  each  of  then),  either 
directly  or  indirectly,  and  either  Court  may  decide  the  causef 
But  if  the  matter  be  directly  decided  by  either  Court,  before 
the  decision  of  the  same  question  is  brought  forward  in  the 
other  Court,  such  decision  would  be  final."('/)  '*  The  de-  ^  Maingay,  i 
cision  of  a  Court  of  competent  jurisdiction,  directly  upon  ^riih  r.  R.  54 
(he  same  point,,  is  conclusive,  when  the  same  point  comet 
^io  in  controversy  between  the  same  parties,  directly  or 


(d)    Gaham 
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collaterally  .''(&)  <^  It  is  a  well  established  rule,  in  England^ 
that  the  jadgment,  sentence,  or  decree,  of  a  Court  of  exclu- 
siye  jurisdiction  upon  the  point,  maj  be  given  in  evidence  aa 
conclusive  between  the  same  parties,  upon  the  same  matter 
coming  incidentallj  in  question  in  another  Court«''(c)  The 
same  rule  applies  when  the  Courts  have  a  concurrent  juris- 
diction.((/)  '^  A  person  is,  in  all  cases,  concluded  bj  a  de- 
cree, sentence,  or  judgment,  of  a  Court  of  competent  juris- 
diction, in  a  suit  in  which  he  was  a  party,  in  all  future  trials 
of  the  same  question,  and  whether  that  question  arises  di« 
jrectly  or  collaterally.  And  such  judgment  is  conclosivef 
not  only  of  the  rights  it  establishes,  but  of  the  fact  which  it 
decides«''(e) 

S.  This  record  was  admiysible  in  evidence  under  the  plea 
of  non-assumpsit,  and  did  not  require  to  be  specially  pleaded. 
^^  In  an  action  of  assumpsit,  the  defendant  may  either  plead 
a  judgment  recoyered,  or  give  it  in  evidence  under  the  gen- 
eral issue.(y) 

J.  Wyckoff^  contra.  Whaterer  was  the  former  law  upon 
the  subject,  the  latest  adjudications  require  that  a  former 
judgment  should  be  pleaded  ^pectoi/y ,  and  refuse  to  receive  a 
record  in  evidence,  under  the  plea  of  wm-astumfsii^ 
{Vooght  V.  Winch,  %  B.fnA.  662«)  In  this  case  the  doc- 
trine, as  laid  down  by  Ld.  MansJUldj  ^^  that  a  former  recovery 
need  not  be  pleaded  in  bar,  but  may  be  given  in  evidence  un- 
der the  general  issue,"  is  overruled  by  AbboH^  Ch.  J.  and 
BagUy  4r  Holrayd,  Justices,  (f) 

3.  The  former  judgment  should  have  been  pleaded  by 
way  of  estoppel ;  but  the  plaintiff  in  error  has  elected  ta 


(b)  I  Pet.  Rep.  2Q2.  Wrighi  v.  DeW^,  Circuit  Court  U.  S.per  Judge 
Wcuhington. 

(c)  Croudion  ▼.  Leonard^  per  Johmm^  J,  4  Craneh^  439, 

(d)  lhuhT.R.$4. 

(e)OviramY.M,rew^  1  F/if/,345.  6  Mau.  T.  JL  377.  8  td  £9^ 
llfd.  445.     12i<<.  368. 

if)  Bird  V.  Randall,  per  Ld.  Man^JUldy  5  Burr.  135a  1  €Mt  47S.  i 
Phti.  Ev.  2«4.     16  John,  136 .) 

(g)  1  PhA  E9.StSi&t  mie. 
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inlnRi^  M  the  facts  in  evidence  to  the  jury,  by  pleading  the      tJtiCA, 
genenl  itsoc.(A)  ^i^ 

3»  The  record  of  the  Marine  Coort  neither  negated  nor 
•ffirmed  any  particular  fact  in  issue,  but  the  judgment  was 
general  and  indffinite ;  and  as  the  actions  in  the  Marine  Court 
and  the  Court  of  Common  Pleas,  were  Upon  distinct  obliga*     (h)  id.mtd§ 
tioai,  payable  at  diflferent  times,  the  defences  were  founded  * 

apoo  tile  satne  or  a  different  state  of  facts,  neither  inferrible 
from  the  language  of  the  record  ;  for  the  record  must  be  ta- 
ken by  itself,  unconnected  with  the  parol  explanations  of  the 
Justice  who  rendered  judgment,  (t)  ^^  I  p^^ 

By  the  record  of  the  Marine  Court,  therefore,  no  single  £«•  SI84 
fcct  in  is!«iie  appears  to  ha?e  been  decided,  which  would  ne« 
cessarily  arise  under  the  pleadings  in  the  cause  in  the  Court 
sf  Common  Pleas.  The  record,  therefore,  would  be  no  bar, 
eren  if  pleaded  speeially,  for  it  must  be  upon  the  same  point 
is  issue  in  both  causes. (j)  ,jl  ^  p^ 

JS9.   fm,  and 

Jhahm,  hi  fcply.    The  ease  of  Vooghi  v.  mf^h,{k)  on  J^^JJterf*** 
whkh,  ^one,  die  defeodani  in  e^rror  relies,  is  not  law.    The     (Jb)  t  B.  k 
argomeot  of  Marrgat^  LamtB  (^  Comgn^  in  that  case,  sets  *^*^^ 
fortk  the  law  truly,  and  consistently  with  the  opinion  of  the 
twelFe  Judges  in  the  Dutchess  of  Rngstwffa  case,  which, 
from  the  time  it  was  dik:ided,  down  Id  the  year  IB  19,  when 
Vetfgki  r.   Witick  was  decided,  has  been  the  unquestioned 
kwof  fiif/omi* 

The  conclusiveness  of  records,  when  given  in  evidence, 
oaderwentE  very  full  discussion  in  the  Exchequer  Chamber 
itt  Ifeiaral,  op*n  a  writ  of  error,  in  the  case  of  Maingay  v.  j^^J^^^  ^' 
GaknLfJ)  and  was  fully  sustained,  on  the  authority  of  the 
Datdiess  of  KingsttmU  case. 

It  is  absurd,  and  against  sound  reason,  that  a  record  which 
iaipocts  perfect  verity^  should  be  conclusive  when  offered  to 
Ae  Csurt,  and  of  no  positive  avail  when  left  to  a  jury.    In 
the  hngoage  of  JfcrryaM,  in  Fo^kt  v,  #FtfncA,(m)  its  effect     (nist  B  k 
surely  cannot  be  vtfried  by  the  mode  in  which  it  is  brought  A,  666» 
before  the  Court. 

The  doctrine  of  the  Dutchess  of  Ktngston^s  case,  indepen* 
dent  of  the  other  authorities  cited  for  the  plaintiff  in  error,  is^ 
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vrick,      sapported  io  the  case  of  Shelton  v.  Barbour.(n)    Mr.  PAtf- 

v^  -w*    V*'  also,(o)  at  ihe  very  place  cited  by  the  defendant  in  error, 

Gardner      reject8  his  doctrinc,  and  that  of  the  Judges  in  Vooght  t. 

Budibee.      ^^^K  J*»d  says,  "  In  an  action  of  assunnpsit  the  defendant 

may  either  plead  a  judgment  recovered,  or  give  it  in  evidence 

^  (n)  3  Wfuik.  under  (he  general  issue,  and  it  is  difficult  to  assign  a  reason 

(^  1  Phil  ^'^y  the  judgment  should  not  have  the  same  conclusive  9pe- 

^*^223  ^  '  ^'  ration,  if  given  in  evidence  without  pleading,  as  it  would  be 

admitted  to  have  if  pleaded  in  bar.''     He  also  notices  the 

doctrine  of  estoppel^  relied  upon  by  the  defendant  in  error, 

and  confines   it    to   its  l^itimate  subject — ^^  title  ia  the 

realty." 

.  As  to  the  third  point  made  bjr  the  defendant  in  error, 
which  relates  to  the  generality  of  the  record  in  the  Marine 
Court,  the  fact  id  mis-stated.  The  plea  was  non-assumpsiij 
wilh  special  notice  qf  failure  of  consideration^  which  is  tan- 
(p)  ^Jokn.  ^amount  to  a  special  plea.  In  the  case  of  JMaury  v.  Harris^(j)} 
iRqf;23.  Spencer,  J.  lays  down  the  true  rule  as  to  auxiliary  testimony 

ip  aid  of  a  record.     In  commenting  6n  .the  cecord  offered 
in  evidence  in  that  case,  aod  the  aUxilliary.  proof  received 

by  the  Judge  who  tried  the  clause,  be  observes,  ^^  It  is,  there- 

foce,  only  n6cessat7  to  enquire  whether  that;  issue  warranted 
tbe  giving  the  present  bond  in  evidence^  so  that  the  jury 
might  allow  it  to  the  plaintiff;  for  if  the  issfio  did  not  em- 
brace the  present  cause  of  action,  evidence  6ughtnQt  to  have 
been  received  that  (he  jury  did  decide  upon  it*  This  lan- 
guage; as  applied  to  this  case,  would  be,  "  It  is,  therefore, 
only  ntfOessary  to  enquire  whetbrr  the  isSqe  in  the  M ariBe 
Court  warranted  the  giving  in  evidence  the  matters  offered, 
by  the  derendant  in  his  defence  in  ihe  Common  Pleas  \  for  if 
the  issue  did  not  warrant  it,  the  evidence  ought  not  to  have 
been  received  that  the  jury  did  then  decide  upon  it<"  Now 
the  Issue  below  was  expressly  en  the  point;  the  testimony 
of  the  Justice,  shewing  (hat  the  Court  had  decided  the  very 
pointy  was  adndissibie^  (and,  indeed,  was  received  without 
opposition)  and  made  the  record  conclusive,  leaving  to  the 
opposite  party  the  right  to  contradict  him,  .if  this  could  be 
done. 
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it  b  troe  that,  firom  the  form  of  the  pleadings,  the  whole 
base  necessarily  went  to  the  jary.  But  the  Judge  was  bound 
to  charge  thero  as  to  the  effect  of  docunnentary  evidence  in 
the  law.  He  ought,  therefore,  to  have  charged  them,  that  if, 
from  aD  the  evidence,  they  should  find  that  the  matter^  be- 
tween the  parties  had  been  passed  upon  in  the  Marine 
Coort,  then  the  record  was  final.  Instead  of  so  doing,  he 
totally  neutralized  that  evidence,  by  charging  that  it  was  en- 
titled to  their  serious  considtrationj  to  which  indefinite  charge 
we  excepted* 

Curia^  per  Woodworth,  J.  This  is  a  writ  of  error  to 
the  Common  Pleas  of  the  city  of  Mw  York.  BuckbeCf 
plaintiff  in  the  Court  below,  commenced  an  action  against 
Gardner^  on  a  promissory  note.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  of  special  matter,  that  the  note 
tras  given  in  part  patyment  fur  a  vessel  called  the  Tiger^  sold 
to  the  defendant  and  others,  and  alleged  fraud  by  the  plaintiff 
in  the  sale  ;  the  vessel  being  at  the  time  rotten  and  unsea* 
worthy,  and  that  known  to  the  plaintiff.  At  the  trial  the 
plaintiff  admitted,  that  the  note  was  one  of  tvio  promissory 
notes, for  the  sanie  amount,  given  by  the  defendant  and  two 
others,  as  the  consideration  upon  the  sale  of  the  vessel* 

The  defendant  offered  to  prove,  in  bar  of  the  plaintiff'^ 
demand,  that  the  plaintiff  impleaded  the  defendant,  in  the' 
Marine  Court  of  the  city  of  KtwYork^  upon  a  promissory 
Bote,  bearing  even  date,  and  for  the  same  amount  as  the  one 
now  in  question,  signed  by  the  same  parties,  and  given  for 
the  consideration  money ;  that,  upon,  the  trial  in  the 
Marine  Court,  the  fraud  of  the  plaintiff  in  the  sale  was  the 
only  point  in  question;  and  that  judgment  had  been  render* 
ed  in  that  Court  in  favour  of  the  defendant,  on  the  ground 
fliat  the  sale  was  fraudulent.  The  plaintiff  objected  to  the 
testimony,  because  the  judgment  had  not  been  pleaded,  or 
notice  given  ;  and  that  the  note  on  which  the  present  suit 
was  ^ught>  is  a  different  instrument  from  that  declared 
CD  in  die  Marine  Court.  The  Judge  declared  the  evidence 
was  not  admissible,  in  that  stage  of  the  cause,  but  might  be 
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Offered,  after  proof  to  the  jury  of  Ihe  ff-aud,  and  in  support 
thereof,  to  which  the  defendant  excepted. 

The  defendant,  then,  in  proof  of  Ihe  fraud,  offered  in  ev* 
idence  the  record  of  the  judgment  in  the  Marine  Coart«  in 
favour  of  the  defendant,  on  the  other  note.  By  the  rcc6rd  it 
appeared  that  the  defendant  pleaded  the  general  issue*  and . 
pive  notice  of  a  total  failure  of  the  consideration.  /.  B: 
ScoU^one  of  the  Justices  of  that  Court,  testified,  that  the 
matters  directly  in  question  before  the  Marine  Court,  were, 
the  unseaworthiness  of  the  vessel  at  the  time  of  sale,  and  the 
knowledge  of  that  fact  by  the  plaintiff;  it  not  being  disclo- 
sed at  the  time  of  sale  to  the  defendant. 

The  counsel  for  ttie  defendant  then  insisted,  that  the  rec- 
ord was  a  judgment  of  a  Court  of  concurrent  junsdictionv 
upon  the  same  matters  in  question  in  the  Court  below,  and 
was  conclusive  evidence  in  favour  of  the  defendant  to  en- 
title him  to  a  verdict.  The  Judge  derided,  and  chai^d 
the  jury,  that  (he  matters  given  in  evidence  by  the  defen^ 
dant,  were  not,  in  themselves,  sufficient  to  bar  the  plaintiff^s 
action,  but  we  e  entitled  to  the  serious  consideration  of  the 
jury,  and  were  to  be  taken  by  them  in  conjunction  with  the 
other  evidence  of  fraud  offered  in  proof.  The  jury  found  a 
yerdict  for  the  plaintiff.  The  defendant  excepted  to  the 
opinion. 

It  appears  clearly  that  the  question  of  fraud  was  tried  be- 
tween the  parties,  in  the  Marine  Court,  on  one  of  the  notea 
given  in  part  payment  of  the  vessel.  That  Court  had  con- 
current jurisdiction.  The  question  is,  whether  the  judg- 
ment thus  obtained  is  not  a  conclusive  bar  to  a  recovery  in 
tbi«  cause  ?  The  law  is  well  settled,  that  the  judgment  of  a 
Court  of  concurrent  jurisdiction,  directly  upon  the  point,  is, 
as  ft  plea  in  bar,  or  evidence,  conclusive  between  the  same 
parties,  upon  the  same  matter  directly  in  question  in  another 
Court.  This  was  the  rule  laid  down  by  De  Grfy.  Chief  Jus- 
tice, in  delivering  judgment  in  the  Dutchess  of  Kingston^t 
case.  (II  Slate  Tri.  261.  1  Phil.  Ev.  223.  1  Peters*  Rep. 
202,  Cir.  Court  fJ.  S.)  I  am  not  aware  that  it  has  been  de- 
parted from  by  our  Courts.  The  grneral  principle  doe?  not 
appear  to  be  controvertfid  b^  the  couusel  for  the  defendant 


OP  THE  STATE  OP  NEW-YORK. 


197 


in  error ;  but  it  is  urged  that  the  judgment  in  the  Marine 
Court  does  not  affirm  any  particular  fact  in  issue  in  this 
cause,  but  is  general  and  indefinite ;  and  that,  from  the  lan- 
guage of  ihe  record,  it  cannot  be  inferred  whether  the  two 
cases  were  founded  on  the  same  or  a  difierent  state  of  facts* 
his  tme,  the  record  merely  proves  the  pleadings,  and  that 
jadgitient  was  rendered  for  the  defendant.  Without  othe^ 
proof  it  would  not  make  out  the  defence.  The  record  shows 
that  it  was  competent,  on  the  trial,  to  establish  the  fraud  of 
the  plaintiff.  Whether  fraud  was  made  out,  and  whether 
that  was  the  point  upon  which  the  decision  was  founded,  must 
necessarily  be  proved  by  evidence  extrinsick  the  record.  To 
do  fiii  is  not  inconsistent  with  the  record,  nor  does  it  impugn 
its  verity.  The  jury  must  have  passed  on  the  fraud.  It  was 
directly  in  question.  Scott  testifies  that  the  onseawortbinest 
was  hoi  disclosed  at  the  time  of  sale  to  the  defendant.  The 
inquiry,  then,  was  solely  directed  to  the  question,  Was  the 
vessel  unseaworthy,  and  had  the  plaintiff  knowledge  of  that 
fact  when  he  sold  ?  By  the  finding  of  the  jury,  both  proposi- 
tions are  affirmed.  The  judgment  became  couclusire  be- 
tween  these  parties,  on  these  points,  and  is  an  effectual  bar 
to  the  action  to  recover  the  residue  of  the  consideration 
money.  It  is  unnecessary  to  consider  whether  the  record 
was  admissible  in  evidence  under  the  general  issue,  without 
notice.  It  was  admitted,  and  no  exception  was  taken  on  that 
ground.  The  effect  ascribed  to  it  seems  to  be  the  material 
question  in  the  case.  It  is  in  general  true,  that,  undernon- 
assumpsit,  most  matters  in  discharge  of  the  action,  which 
show  that  at  the  time  of  the  commencement  of  the  suit  the 
plaintiff  had  no  cause  of  action,  may  be  taken  advantage  of. 
(1  Chit,  472.)  This  rule  may  appear  somewhat  arbitrary,  ns 
the  object  of  pleading  is  to  apprize  the  adverse  party  of  the 
grounds  of  defence.  It  is,  however,  peculiar  to  Ihis  actknit 
although,  as  Chitty  observes,  not  according  with  the  logical 
precision  which  usually  prevails  in  pleadings.  The  Judge 
oi^t  to  have  charged  the  jury,  that  if,  from  the  evideftce, 
thej  were  satisfied  that  the  matters  in  questkMi  bad  been 
pa»ed  upon  in  tbe  Marine  Court,  the  record'  was  couclmive 
against  the  plaintiff^s  right  to  recover. 
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A^^'iaki  '  ^^  ^^  opinion  that  the  exceptions  are  well  taken,  aQ4 

v,^i>v^  ^^  ^be  judgment  ought  to  be  reversed. 

Bradford 

y.  Judgment  reversed. 

Coiuaultia. 


Qradford^  impieaded  with  QuACRENBCsa,  against  Cost 
aAULUs,  assignee  of  the  Sheriff  of  the  county  of  Scher 
neciadff. 

wj^ymg '**^e  ^^^^^  ^^^^  *o  Court  of  Common  Pleas,  of  the  countj 
gaol  liinito  un-  of  Schtntctadjf.  The  action  ii)  the  Court  below  was  debt 
surety,  oondi-  ^"  *  S*^'  bond,  by  Cpnsaulus,  as  assignee,  under  the  stat- 
i^d'thathJ  ute  (IR.  L.  429,  s.  6,  7,)  The  bond  was  dated  JMoy  1 9/A, 
true  aaJUw-  1819,  executed  by  the  defendants  below,  and  after  reciting 
WM  w^ted  ^^^^  Qapkenbuah  was  confined  in  the  gaol  of  Schenectadt/,  by 
oo  a  charge  of  virtue  of  an  execution  in  favour  of  the  plaintiff  below,  for 
ooMLitted"©  fi^^^^^h  the  condition  was,  that  if  Qacit^niw^A should  re? 
<jloae  confine-  main  a  true  and  faithful  prisoner,  within  the  gaol  liberties, 
while  «o  con-  ^^  should  not  escape,  &c.  then  the  bond  to  be  void. 
fl«r*eao/^"'nd  "^  appeared  upon  the  trial,  that  Qackenbush^  while  within 
•Kaped:  held,  the  liberties  by  virtue  of  this  bond,  on  the  2dth  Aufr^stj 
♦y  wa»*iw)UiI  1819,  was,  by  virtue  of  criminal  process,  on  a  charge  of 
pble.  felony,  co^iunitted   to  close  confinement  in  the  Schenectady 

gaol  'y  from  which  he  escaped  March  27/A,  1820,  by  break- 
ing the  gaol.  It  was  for  this  escape  that  the  action  waa 
brought.  The  counsel  for  the  defendant  below,  on  this 
ground,  moved  for  a  nonsuit,  which  was  overruled  ;  and  a 
bill  of  exceptions  taken  to  this  point.  Verdict  and  judg- 
inent  for  the  plaintiff  below. 

A  C.  Paige,  for  the  plafintiff  in  error.  The  Sheriff  can- 
pot  hold  a  douUtB  security  againsi  the  escape  of  a  prisoner 
in  custody  on  (iivil  process.  If  he  have  the  common  law 
security  of  the  prison  doors,  he  cannot  have  the  statute  se- 
curity of  a  bond*  By  a  commitment  for  felony,  the  Sher- 
iff acquired  his  common  law  security,  and  his  statote  secu^ 
rity  ceaaed.    It  it,  in  taw,  equivalent  to  a  sarrender  of  tb« 


OP  THE  STATE  OF  NEW-YORK, 


129 


f  raoner  bjr  the  surety  to  the  SheriflF,  and  operates  as  a  dis- 
charge of  the  bond.  Besides,  to  bring  the  escape  within 
the  bond,  it  should  be  rrom  the  gaol  limits,  while  the  prison- 
er 18  in  their  enjoyment.  The  escape  was  owing  to  the  neg- 
ligence of  the  Sheriff.  After  he  had  the  prisoner  in  close 
coDfioemeat,  be  should  have  kept  him  at  his  peril  -;  he  can- 
Dotmake  his  own  neglect  a  cause  of  action  against  the  sure* 
tj ;  and  the  assignee  has  no  greater  rights  than  his  assignor. 
(10  Johiu  6ft3,  4')  Again  :  the  liberty  of  the  debtor  is  the 
consideration  of  the  bond,  which  fails  as  soon  a^  he  is  com- 
mitted to  close  confinement  To  hold  the  bail  ^fter  this, 
woald  be  unreasonable.  It  is  true,  the  bail  have  no  right 
to  make  a  formal  surrender;  but  they  are  discharged  by 
operation  of  law.  It  is  like  the  case  of  special  bail  whei^ 
the  principal  is  confined  in  the  state  prison.  An' exoneretur 
will  be  entered  even  after  the  time  for  a  r^ular  surrender 
has  expired.  (Calhcart  y.  Cannark,  1  John.  Cos*  26.)  At 
least,  the  bond  was  suspended  in  its  operation  during  the 
imprisonment ;  and  a  personal  obligation  once  suspended  it 
destroyed.  A  limit  bond  is  one  of  indemnity  merely. 
(Barry  v.  Mandtll,  10  J)hn.  583.)  The  right  to  grant  the 
limits  to  a  prisoner  is  confined  by  the  statute  {\  R.L.  439, 
r  6,)  to  civil  process  only ;  and  it  is  absurd  to  s^y  that  a 
bond  could  not  be  taken  after  the  confinement  for  felony, 
and  yet  should  be  operative.  Had  Qackenbush  been  .com- 
mitted to  close  custody  on  another  execution,  it  would  equal- 
ly have  rendered  this  bond  inoperative  ;  for  the  statute 
was  not  inteniled  to  enlarge  the  Sheriff's  security  ;  but  on- 
Ijto  substitute  one  security  for  another.  A  coonmitment 
imposes  the  common  law  duty  upon  the  Sheriff  of  keeping 
the  prisoner  at  bis  peril.  The  custody  of  the  body  is  a  com- 
plete and  perfect  security  in  itself.  Like  every  other  agree- 
ment, the  bpnd  shoi^ld  be  construed  according  to  the  inten- 
tion of  the  parties.  This  was  to  give  liberty  to  the  prison*^ 
er ;  and  shall  the  surety  be  liable,  when  the  object  of  his 
bond  is  aot  attained  ?  If  the  surety  is  insufficient)  the  Sher- 
iflT  may.  coQumt  for  tba^t  reason  alone.  (1/2.  L.  439»  ^.  69) 
wbile^  the  suietjr  has  no  control  aver  bi?  prioeipM  i  and 
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be  would  be  remediless  unless  discharged  by  this  act  of  the 
law ;  whereas,  to  hold  him  released,  would  be  doing  justice 
both  to  the  Sheriff  and  surety.  The  bond  is  intended  for 
the  indemnity  of  the  Sheriff  only.  It  must  pursue  the  stat* 
ute  strictly,  or  it  is  void ;  and,  to  make  it  good,  the  case 
should  come  precisely  within  the  statute.  The  condition 
of  the  bond  was  complied  with.  It  is,  that  he  should  remain 
a  true  and  faithful  priscmer  on  the  limits.  This  must  be 
construed  according  to  the  subject  matter.  It  presup" 
poses  a  volition  on  the  part  of  the  prisoner  to  stay  or  to  es' 
cape.     While  he  bad  this,  he  did  remain  a  true  prisoner. 

S.  A.  Fool,  contra.  The  records  of  English  jarispra- 
dence  a0brd  no  example  of  this  defence.  That  it  is  the 
first  in  this  count  y,  is  also  proved  by  the  fact  that  do  au- 
thority in  point  is  produced. 

Here  was  neither  an  actual  nor  constructive  surrender  of 
Quarkenbush.  To  constitute  the  former,  the  sureties  roust 
deliver  the  prisoner  to  the  Sheriff;  and  give  him  notice  that 
they  will  no  longer  beholden.  Can  there  be  a  construct* 
ive  surrender  f  No  adjudged  case  for  this  is  produced.  If 
we  admit  the  operation  of  the  bond  to  be  commensurate  on* 
ly  with  the  allowance  of  the  gaol  liberties,  there  is  noth- 
ing hereto  show  that  the  Sheriff  denied  these  to  the  pris- 
oner. To  deprive  the  Sheriff  of  all  security  from  the 
bond,  it  sbouid  beshoWn  that  he  was  in  default.  The  com- 
Biitmebt  here  was  for  a  distinct  cause,  and  by  operation  of 
law.  After  the  cause  of  imprisonment  is  removed,  or  the 
prisoner  removes  it  himself,  be  returns  to  the  limits.  A  case 
might  be  supposed  in  which  it  would  be  very  hard  upon 
the  Sheriff  to  be  bound  to  a  detention  of  the  prisoner,  at  all 
events.  Suppose  the  latt«^r  committed  for  a  trifling  cause, 
in  consequence  of  which  the  Sheriff  relaxes  his  vigilance, 
and  even  sutlers  the  prisoner  to  go  at  large,  as  he  may  do, 
perhaps,  with  safety,  so  far  as  the  second  cause  of  commit* 
ment  is  concerned  ;  shall  such  a  comnnitment  (it  may  be) 
for  a  moment,  work  a  dischaige  ?  The  cases  of  txonere^ 
fttfdo  not  apply.  Nodsubt  tbe  surely  might  have  given 
notice  to  th6  Sheriff,  that  be  would  no  longer  be  liable^ 
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which  woqM  operate  as  a  surrender.  If  transferred  to  the 
state  prison  by  process  of  law,  this  would  not  be  an  escape. 
It  irooid  confer  no  right  oi  action  against  the  Sheriff,  and 
none  by  bini  against  the  sureties ;  for  we  agree  that  the 
bond  is  one  of  indemnity  merely.  It  is  said,  too,  that  a 
second  commitment  on  execution,  would  work  a  discharge  ; 
bat  a  case  is  stated  by  the  Court,  in  Hempstead  v.  IVeed^  (20 
JdAii.  72,)  which  negatives  this  idea.  Wesiby  v.  Skinner  ^ 
Catcher^  (3  Rep.  71,  <$r  Cro.  Eliz.  365.)  is  there  cited, 
where  the  debtor  was  in  the  Sheriff ^s  custody,  on  two  exc" 
^tions  ;  and  was  delivered  over  by  the  Sheriffs  on  their  going 
oot  of  office,  to  their  successors,  on  one  of  the  executions 
only,  omitting  that  of  the  plaintiff ;  and  after  this  assign* 
ment,  the  debtor  escaped.  It  was  held,  that  the  debtor 
was  out  of  the  custody  of  the  old  Sherifis,  and  could  not  be 
in  custody  of  the  new,  on  the  plaintiff's  execution.  This 
shews  that  each  execution  stands  on  separate  and  indepen^^ 
dent  grounds.  IThe  Sheriff  would  not  be  bound  to  hold 
upon  the  second  execution,  because  he  has  no  notice  but 
that  the  surety  is  still  willing  to  be  bound.  Would  it  be  fair 
to  make  him  accountable  without  notice  ?  Such  a  doctrine 
would  lead  to  great  confusion,  and  produce  very  serious 
difficulties.  Suppose  the  first  execution  only  25  dollars, 
upon  which  a  gaol  bond  is  taken,  and  the  debtor  is  after* 
wards  committed  on  one  for  ^10,000,  but  discharged  Orom 
the  latter  :  must  the  Sheriff  take  a  new  bond,  or  does  the 
prisoner  return  to  the  limits  and  with  him  the  Uability  of  the 
surety  upon  the  first  execution  ?  The  criticism  upon  the 
terms  of  this  bond  begs  the  question.  1  he  prisoner  re- 
tums  to  the  limits  as  soon  as  be  is  out  of  close  confine* 
nient. 
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Pai^tf,  in  reply.  That  no  precedent  for  this  defence  is 
to  be  found,  can  be  no  objection  to  it ;  at  least,  in  England, 
where  they  have  no  such  statute  as  the  one  under  which 
thb  bond  was  given.  A  contract  cannot  be  dissolved  by 
the  act  of  one  party  only.  Mere  notice  from  the  sureties, 
thpiefore,  would  not  discharge  them.  It  would  be  without 
e&ct.    The  act  and  operation  of  law  is  what  we  rely  up* 
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on  ;  and  it  is  enough,  for  our  purpose  to  siiew  that  the  hofia 
was  uiop«fii[tive  white  Quackenbmh  was  in  ^lotfe  confine- 
ment* Whether  the  bond  was  cancelled  or  auapenided,  the 
result  is  the  same. 

Ctiria^  per  Savage,  Ch.  J.  By  the  statute  (l  JR.  L. 
429,)  it  is  the  duty  of  the  Sheriff  to  permit  any  prisoner 
who  shalt  be  in  his  custody  on  civil  process  only^  to  go  at  large 
within  the  limits,  &c.  on  giving  a  bond  with  sureties*  It 
follows^  that  if  a  prisoner  be  confined  on  civil  and  criminal 
process  both,  the  Sheriff  cannot  take  such  a  bond.  If  the 
imprisonment  be  inconsistent  with  the  liberties  of  the  lim* 
its,  and  a  bond  should  be  taken,  it  would  be  void. 

The  enjoyment  of  the  liberties  of  the  limits  by  tbe  pris- 
oner is,  then,  the  consideration  of  the  bond  ;  and  when  the 
consideration  fails,  the  obligation  must  be  at  an  end. 
The  bond  is  taken  for  the  ipdemnity  of  the  Sberifi*  only ; 
but  when  the  prisoner  is  in  close  confinement,  the  Sheriff 
wants  no  indemnity*  If  he  should  desire  it,  be  cannot 
take  it  The  bond,  in  this  case,  was  valid  when  taken  ;  but, 
by  subsequent  circumstances,  the  consideration  fiiiled; 
Shall  the  obligation,  then,  continue  ?  The  prisoner  watf 
placed  in  a  situation  which  rendered  the  taking  a  bond  from 
him  unlawful.  Shall  the  Sheriff  then  be,  permitted  to  re- 
tain a  security  which  it  Would  be  unlawful  for  him  to  take? 
Or  shall  the  previous  obligation  be  suspended  ?  If  so,  it 
must  remain  supended  till  the  prisoner  is  dischai^ed  from  tbe 
criminal  accusation.  The  SherifTis  authorized  tocottimitany 
prisoner  upon  the  limits  on  abend,  if  he  shall  discover  that 
his  bail  is  insufficient.  Suppose  the  Sherifi*,  in  this  case,  bad 
committed  Quackenbush  for  that  cause,  would  the  bail  be 
holdeo  for  an  escape  ?  Clearly  not.  H  seems  to' me,  tbere- 
fore,  that  the  enjoyment  of  the  limits  by  the  prisoner,  is  not 
Only  the  consideration,  but  the  condition  of  tbe  baiFs  liabili* 
ty.  This  seems  to  follow  from  the  language  of  the  bond  it- 
self* The  condition  is,  ^Mhat  the  prisoner  shall  remain  a 
true  and  faithful  prisoner  within  the  liberties  of  the  said  gaol  ^ 
and  ahall  not,  at  any  time,  or  in  any  wise,  escape  or  g^ 
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without  Ibe  limits  of  the  said  liberties,  antil,  Sic.  But  if,  af^ 
ter  taking  the  hood,  the  Sheriff  dt^ea  not  choose  to  permit 
(be  prisoner  the  use  of  such  limits,  anrelj  neither  law  nor 
jttBtice  should  permit  him  to  hold  the  sureties  liable  for  an 
escape  from  the  walls  of  the  prison.  In  mj  opinion,  the 
Court  below  erred,  and  their  judgment  should  be  reversed: 

Judgment  of  reyerssl^ 


UTtCA, 


Kelset  against  Deyo  Si  wlfe. 


.  tlaaoE  from  the  Court  of  Common  Pleas  of  the  county  of     An  action  a« 

VUier.    The  action  in  the  Court  below  was  assumpsit  by  \^i^^^^ 

Deyo  and  wife  against  Kehty^  for  a  legacy  bequeathed  to  f^  ^^T^  ** 

them  by  the  will  of  KaihanUl  Kelsty^  deceased,  and  alleged  deyisee        of 

ID  the  declaration  to  have  been  charged  on  his  real  estate  ljI^y"^hat«C 

devised  to  the  defendant  below*     The  declaration  averred  ed    da     the 

that  the  defendant  entered  into  possession  of  the  premised  devises  huen* 

devised  tohim  by  the  will,  thereby  became  liable  to  pay,  and,  J®"^  upon  "the 
-  ^  ^   ''  lands,  s  prom* 

JD  consideration  thereof,  pfomiesd  to  pay  the  plaintiiis,  the  ised  to  pay  it. 

kpcy  so  charged.     Plea,  non-assumpsit.  ment^a  con^ 

On  (he  trial,  the  will  otNaihanitl  Kehty^  dated  April  9<fi,  elusive      eri- 

1803>  duly  executed  to  pass  real  estate,  was  given  in  evi-  a  pron^!^ 

deuce  by  the  plaintiff,  containing,  among  others,  the  follow-  .  ^    ^^kT* 

iog  devises  and  bequests  :  1st,  That  all  his  debts  be  paid  out  will,  it  appears 

of  Ui  personal  estate ;  2d,  He  gave  to  his  wife,  Lucretia  Ktl-  Jhe^ilte^ 

ley,  all  Ins  personal  estate,  after  paying  his  debts,  except  of  the  taetatoc 

what  he  thereiiiafter  granted  to  his  daughter  Sarah  Kdsey.  He  should^  be^I 

g^  charge  on  the 

land  devised: 
nMiBn^li  tbe  land  was  not  expressly  chargted  with  its  payment. 

Where  a  testator  beqoeathed  his  personal  estate  to  his  wife  for'liTe ;  and  what  sheald 
ttaiin  of  this  at  her  decease,  over,  to  be  eqaally  divided  between  all  his  children  ;  and 
then.Asiked  hit  re^  estate  to  one  of  his  sons  ;  and  bequeathed  certain  ieg^es  in  money 
to  mi  ether  children,  to  be  paid  by  hisfion,  the  one  half  to  be  paid  in  two  yean  alter  hie 
(tBatertalor^)  decease  ;  and  made  his  son  the  devisee,  with  others,  executors  ;  and  hi* 
sen  entered  into  possession,  and  paid  part  of  oiie  6f  the  legnciesj  hcil^  that  an  actio*  la^ 
ftrihe  reaidae  of  this  legacy. 
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VTiCA,      also  gare  (o  his  wife  the  use,  profit  and  benefit  of  his  home- 
^^5;^^^'    stead  farm;  also  the  right  and  privilege  of  cutting  timber fiir 
fire  wood  and  other  uses  as  she  might  want ;  also  pastora 
for  cattle  and  horses,  as  usual,  in  and  on  his  farm  adjoining  the 
mountain  ;  the  above  rights  and  privileges  bequeathed  to  hit 
wife  to  continue  undisturbed  during  the  term  of  her  natural 
life ;  and  at  her  decease,  what  remained  of  his  personal  prop- 
erty, to  be  equally  divided  between  all  his  children  or  their 
heirs.     He  then  bequeathed  to  his  son  Nathaniel  l{elsey.{ihe 
defendant  below)  all  his  real  estate  to  him  and  his  heirs  for- 
ever, excepting  such  rights  and  privileges  as  had  theretofore 
or  should  thereafter  be  granted  by  him  respecting  the  prem- 
ises.    The  will  then  proceeded  as  follows  :    ^'  And  i  do  here* 
by  order  and  direct  that  my  son  Jiatkaniel  Kdsey^  (the  de- 
:  fendant  below)  or  his  heirs,  pay  the  following  legacies,  that 
is  to  say  :  to  my  daughter  ./^6i^at7  Woohey,  the  sum  of  £lOO ; 
to  my  daughter  Lucretia   Verhooy  £lOO;  to  my  daughter 
Julia  Deyo  (who,  and  her  husband,  were  plaintifls  below) 
j£iOO  ;  the  one  half  of  each  of  the  above  legacies  to  be  paid 
within  two  years  afler  my  decease  ;  and  the  other  half  to  be 
paid  in  two  years  after  the  decease  of  my  wife,  without  inter- 
est.''    He  then  gave  to  his  daughter  Sarah  Kehty^  the  use  of 
his  bed  room  with  a  fire  place  up  stairs  :  and  a  proportiona- 
ble right  in  the  kitchen,  cellar  and  chamber  in  his  dwelhng 
house  ;  the  privilege  of  fire  wood  ^d  apples  ;  hay  and  pas* 
ture  for  two  cows  ;  and  the  use  of  the  barn  and  other  out* 
houses  ;  to  continue  to  her  so  long  as  she  remained  otimar- 
ried,  but  no  longer :  that  if  there  should  be  any  money  to  be 
paid  at  the  decease  of  his  (the  testator's)  father  and  Hannah 
his  wife,  to  the  heirs  of  his  father,  as  specified  in  an  agreement 
between  him  at^d  his  father,  it  be  paid  by  his  ion  KdXhanitl 
KeUty  (the  defendant  below)  as  soon  aAer  his  father*s  de* 
cease  as  his  (JV.  ICs.)  circumstances  would  admit,  to  be  paid 
out  of  the  real  estate,  without  interest.     The  witi  then  ap- 
pointed Kdseyjljihe  defendant  below,)  Woolsey,  the  testator's 
son-in-law,  executors,  and  the  testator^s  wife  executrix. 

It  was  admitted  by  the  defendant  below  that  be  had  enter, 
ed  upon  the  lands  and  premises  described  in  the  will  in  por- 
Buauce  of  the  devise  to  him ;  and  occupied  and  possessed 
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(hem  from  the  jear  1803^  until  the  time  of  the  trial,  Aprils      utica, 
1821 ;  and  that    during  that  period,  and  before    the  com-    ^^  J^* 
meocement  of  the  suit,  he   had,  at  different  times,  made       Kelsey 
payments  to  the  plaintiff  on  the  legacy  to  them,  reducing  (he       .j^^* 
same  jo  |1 91,38.      Upon  this,  the  plainlifls  below  rested 
their  cause. 

The  defendant  below  moved  for  a  nonsuit  •  1.  because 
the  will  in  evidence  did  not  support  the  plaintiffs'  action  ;  2. 
because  the  l^acy  bequeathed  to  Deyo^s  wife  was  pay- 
able out  of  the  personal  estate  oi  Kaihaniel  Kelsetf,  and  was 
not  a  charge  upon  the  real  estate.  The  Court  below  over- 
ruled the  motion  ;  and  charged  the  jury  to  find  for  the  plain, 
tiffi  the  above  sum  of  ^191,^28,  which  they  found  according^ 
ly.  The  defendant  below  excepted  upon  the  above  two 
points,  and  the  questions  came  here  upon  a  bill  of  excep- 
tions. 

/•  Sudlom,  for  the  plaintiff  in  error.  If  the  devise  bad  been 
declared  upon  in  the  words  of  the  will,  the  defendant  might 
have  demurred  generally.  No  consideration  for  the  promise 
it  expressed  in  the  will.  It  is  merely  directory.  There  is, 
therefore,  a  variance  between  the  declaration  and  the  proof. 
The  declaration  states  a  consideration ;  bitt  none  is  made 
out  in  evidence.  The  testator  says, ''  1  do  hereby  order  and 
direct"  that  my  son  Xathaniel  Kdsey  pay  the  legacy.  The 
devise  of  the  real  estate  to  him  was  absolute ;  the  order  to 
pay  the  legacy  was  directory  merely. 

la  the  real  estate  charged  with  the  payment  of  these  lega- 
ciea,  in  exclusion  of  the  personal  property  ?     Unless  it  be 
io,  the  latter  must  be  called  in.     Unless  the  legacy  is  ex- 
pressly cfaarged  on  lands  specifically  devised  5  or  the  sale  of 
jeal  estate  is  directed  for  the  payment,  the  personal  proper- 
ty is  never  exoQ^rated,  if  we  except  specific  bequests.  This 
is  an  unerring  rule,  whenever  it  appears  by  the  will  that  the 
testator  understood  tlie  difference   between  an  express  and 
implied  charge.     The  legacy  in  question  beit%  general,    and 
time  being  a  debt  specifically  devised  to  be  paid  out  of  the 
land,  shew  that  he  did  understand  the  difference  perfectly, 
I  albde  to  the  debt  that  may  be  due  upon  the  agreement 
between  the  testator  and  his  father,  which  is  made  payable 
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UTiCA,  out  of  the  real  estate  expressly.  The  testator  gives  real  ea^ 
^]Jf;Jl^'  tale  absolutely ;  he  gives  several  legacies,  without  expressly, 
desigaaiiDg  any  fund  from  which  they  are  to  be  paid  ;  and 
t|ieD,  at  thie  close  of  the  will,  he  expressly  charges  the  real 
estate  with  the  payment  of  a  single  legacy.  It  is  enough  for. 
118  to  shew  that  the  personal  estate  should  come  in  aid  of  the 
real ;  for  if  so,  this  cause  belongs  exclusively  to  the  Court  of 
Chancery  ;  and  a  Court  of  common  law  has  no  jurisdiction. 
This  question  was  examined  in  Livingston  v.  Newkirk^  (3 
John.  Ch.  Rep.  3 1 9.)  That  was  certainly  a  stronger  case  ia 
favour  of  charging  the  real  estate,  than  the  present ;  but  the 
Chancellor  refused  to  charge  the  real  estate ;  and  sums  up  the 
doctrine  in  these  words :  ^^It  is  too  well  settled  to  be  question' 
ed,  that  the  personal  estate  is  ^o  be  first  applied  to  the  payment 
of  debts  and  legacies,  and  that  a  mere  charge  on  the  land  will 
not  exonerate  the  personal  estate,  nor  any  thing  short  of  ex« 
press  words,  or  a  plain  intent  in  the  will  of  the  testator*"  If 
the  legacy  was  a  condition  to  the  enjoyment  of  the  real  es- 
tate, the  legatee  should  enter  as  for  a  condition  broken.  The 
remedy  is  npt  by  action*  The  general  principles  of  the  com- 
mon law  were  all  in  favour  of  chaqjinc  the  personalty  ;  and 
the  question,  when  the  real  estate  might  be  resorted  to,  was 
in  an  unsettled  state  till  the  case  of  Ancaster  v.  Maytr^  (1  Br.^ 
Ch,  Cas.  454.)  The  subject  was  there  very  fully  considered. 
It  was  found  obscured  and  involved  in  a  labyrinth  of  loose 
and  careless  dicta.  But  that  case  places  it  upon  its  proper 
footiqg  ;  the  intent  of  the  testator ;  and  gives  the  rules  for 
arriving  at  his  intention.  The  Chancellor  goes  back  to  first 
principles  ;  and  concludes  that  to  warrant  a  resort  to  real  ea- 
^te,  it  must  be  expressly  charged. 

It  is  true  that  this  Court  have,  in  several  instances,  taken 
cognizance  of  actions  for  legacies  of  this  description ;  but 
it  will  be  found  that,  in  all  those  cases,  the  chaise  on  land 
was  specific.  In  Betcker  v.  Bcecker^  (7  John.  Rep.  99)  the 
real  estate  was  devised,  subject  to  the  legacy^  in  terms;  and 
Kent^  Ch.  J.  who  delivered  the  opinion  of  the  Court,  places 
the  case  on  the  ground  of  its  being  an  express  charge  on  the 
land.  Theie  is  also  a  distinction  between  the  eiTect  of  a 
chaise  on  the  person  and  on  land*  In  the  former  case  thq 
ys\\\  carries  a  fee  without  words  of  perpetuity.     {Van  Ord^r^ 
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r.  Van  Orden,  10  John.  Rep.  30.)     To  work  (hisconse-      iJTrcA, 
qaence,  the  person  must  be  expressly,  not  impliedly  charg- 
ed.   In  Pelletreau  v.  Rathbone,  (18  John.  428)  both  the  real 
and  personal  estate  were   expressly    charged ;  and  it  was 
holdcn  that  the  actioi^  would  not  lie.     The  party  is   driven 
into  Cliancery  even  in  such  a  case,  where  the  assets  may  be 
marshalled,  and  the  personal  assets  are  liable  in  the  first  in- 
stance.   Debts  and  legacies  are  on  the  same  footing  in  this 
respect.     Had  Kehey  been  directed  to  pay  debts,  the  per- 
sonal estate  roust  have  been  applied  in  the  same  manner- 
(Toll.  L.  E.  240.(a)  2  Bl.  Com.  512.)     There  is  a  class  of 
cases  m  which  legacies  were  given  in  various  ways  t)y  words  ^f^^  py^^  ^^ 
pointing  more  directly  to  the  real  estate  than  here,  and  which  ^**^ 
yet  were  holden  not  to  charge  it.     {Manning  v.  Spooner^  3 
Fes.  Jun.  1 14.)     In  Milnes  v.  Slater,  (8  id.  29i>)  Ld.  Eldon 
agrees  that,  to  exonerate  the  personal  estate  from  the  pay- 
ment of  debts,  it  must  be  exempted  by  declaration  plain,  or 
inference  as  plain.     And  in  AncasUr  v.   Mayer,  (I  Br.  Ch* 
Catt.  459,  460,)  Ld.  Thurlow  said,  '*  one  step  has  been  ta- 
ken towards  a  settled  rule,  by  its  being  laid  down  that  charg- 
ing the  estate  in  any  way  is  not,  of  itself,  an  exemption  of 
the  personal  estate  ;  that  the  personal  estate  being  the  fund 
first  h'able,  where  it  is  to  be  aided  by  either  a  legal  or  equita- 
ble fund,  it  mu^t  be  itself,  in  the  first  place  applied.''    He 
then  states  the  very  case  under  consideration  :    "  The  ques- 
tion that  next  arises  is,  wh(^ther  a  real  estate  being  charged 
^nd  the  personal  given  away,  a  presumption  arises  that  this 
shall  be  exempted  from  the  debts.     I  never  heard,  till  the  ar- 
guments ID  this  case^  that  such  a  rule  had  been  extracted  from 
the  authorities  on  the  subject :  on  the  contrary,   I  have  al- 
irays  understood,  that  in  order  to  exempt  the  personal  estate, 
the  testator  must  express  an  intention  so  to  do."     That  case 
was  one  of  a  general  charge,  as  here.     The  personal  estate 
was  given  over  to  one  distinct  from  thp  persoi^  charged  with 
the  legacies  ;  but  the  bequest  of  the  personal  property  was 
holden  subject  to  the  payment  of  the  legacies.  '^  I  therefore," 
says  the  Chancellor,  '^  take  the  rule  in  primis  to  be,  that 
neither  the  charge  of  the  debts  upon  the  real  estate,  or  the 
pa  of  the  personal^  is  sufficient  of  itself  to  exempt  it.''    lot 
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tfTicA,       Ld-  hchi^n  T.  FVendh  ei  aU{Ambl.  33, 37)  decided  io  1 744, 
kia^n   1894.    j^  ^^  holden  that  personal  estate  was  not  exempt  from  debts 
Qod  legacies  by  devise  of  a  competent  part  of  real  estate  to 
he  sold  to  pay  them  ;  that  the  intentioD  to  exempt  the  per- 
sonal property  must  be  manifested  by  a  specific  bequest  of 
that  property.     Thus  early  was  this  doctrine  established  by 
Ld.  Hardmeke.  {Watson  ▼.  Brickwood^  9  Ves^  447,  S.  P) 
In  JincQBUr  v.  Mayer,  it  was   held  to  be  immaterial  what 
words  were  used,  unless  the  legacy  was  expressly,  definitely 
and  exclusively  chaged  upon  the  real  estate.     Otherwise  the 
personal  must  first  be  exhausted.     The  case  depends  upon 
authority.   No  matter  what  may  be  thought  as  to  expedien- 
cy.    The  law  has  been  settled  against  this  action  for  ages^ 
The  case  of  Watson  v,  Brichoood^  {d  Fes.  447,).  considers 
the  question  as  put  at  rest  by  Ancaster  v.  Mayer.     It  is  true^ 
there  is  some  confusion  in  the  cases  upon  the  question,  if  the 
ttiiDe  rule  shall  apply,  whether  the  bequest  over  be  general 
or  specific  ;  but  Webb  v.  Jones^  (2  Br.  Ch.  Rep.  60)  decides 
that  the  testator  cannot  exonerate  the  personal  estate  with- 
out expressly  providing  another  fund.     Suppose  there  had 
been  no  words  of  inheritance  in  relation    to  this   devise; 
though  -the  legacy  hadiieen  expressly  chained  on  the  land, 
it  would  not  have  carried  a  fee ;  otherwise,  if  a  personal 
charge  oo  the  devisee.    In  the  first  case  it  would  be  for   life 
only.   {Jackson  v.  Martin^  18  John.  Rep.  31.)    In  either 
case,  the  personal  property  woi^ld  not  be  exonerated  ;  be- 
cause the  will  creates  no  fund.     {Luplon  v«  Lupton^  2  Joknm 
Ch.  Cas.  614,  633,  and  the  cases  there  cited.)     In  the  "last 
case  the  Chancellor  says,  ^^  When  the  real  estate  is  charged^ 
and  not  in  the  moU  explicit  and  direct  terms,  it  is  usually 
done  in  terms  that  indicate  a  pretty  clear  intention  that  the 
I^cies  were,   at  all  events,  to  be  paid.     Thus,  where  the 
testator  devises  the  real  estate,  after  payment  of  debts  and 
Icj^acies,  as  in  Tompkins  v.  Tompkins,  {Prec.in  Chan.  397,) 
and  in  Shallcross  v.  Finder^  (3  Ves^  738,)  or  where  he  devi- 
ses the  real  estate,  after  a  direction  that  debts  and  legacies 
Ve  first  paid,  as  in  Holt  v.  Vernon,  (Prec.  in  Ch.  430,)   and 
io  Williams  v.    Chitty,  (3  Ves*  545,}  the  real   estate  has 
beeoi  held  to  be  dischaiged.    It  is  not  sufficient  that  debts 
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or  legacies  are  directed  to  be  paid.    That  alone  does  Hot      itticA, 
create  the  charge  ;  bat  they  must  be  directed  to  be  fi«t  or    *^  *^ 
prmamty  paid,  or  the  devise  declared  to  be  after  they  are       SMeey 
paid"    He  gives  it  as  the  result  of  all  the  cases,  that  a  be*        j^^- 
quest  of  (several  legacies  by  a  testator,  and  then  devising  the 
reWi&eofttts  real  and  personal  property  to  one,  dfter  pay^ 
tntni  of  debts  and  legacies^  does  not  create  an  exclusive  charge 
do  the  real  estete.    Courts  of  Equity  #ill  never  marshal « as- 
sets in  favor  of  a  legatee,  unless  there  be  a  trust  in  the  exeC«^ 
ntors  for  that  purpose  expressly  in  respect  to  the  real  estate* 
(KeeHng  v.  Branm,  6  Fe*.  i}59.) 

But,  admitting  a  trust  in  this  case,  clearly  the  remedy  is 
Di>t  ttlaw,  but  only  in  equity.  {Gorton  v.  Dyson^  1  MeilGow^ 
78*  fFtbbv.  Jiggs^  4  M.  ^  S.  113.)  The  importance  of 
confining  the  remedy  to  a  Court  of  Equity,  in  all  cases  of  a 
general  legacy,  was  ably  vindicated  in  Deeks  ti  ux.  v.  Siruiif 
(5  T.  ft.  690.) 

It  may  be  said  that  Kehey  has  paid  a  part  of  this  claim  ; 
but  be  was  one  of  the  executors ;  and  it  will  be  intended 
ftat  be  paid  in  that  capacity.  If  not  so,  a  payment  ia 
ignorance  of  his  rights  should  not  conclude  him. 

C.  H.  Ruggles,  contra.  It  is  weH  settled  that  assumpsit 
lies  agMDst  a  devisee  of  land,  upon  his  express  promise  to 
pay  a  legacy  chargeable  on  the  land,  or  on  the  devisee  in  res- 
pectto  tke  land.  {Livingsion  v.  7%e  Exrs.  of  Livingston^  3- 
Mm.  Rep.  1 89.  Beecker  t.  Btecker^  7  id.  99.  Van  Ordm 
V.  Fan  Orden,  1 0  id.  30.)       * 

T.  The  legacy  to  Deyo^s  wife  was  intended  by  the  testa- 
tor to  be  paid  by  the  defendant,  in  consideration  of  the  de- 
vise made  to  htm  of  the  whole  real  estate  ;  and  be  became 
^argeable  with  it  by  entering  on  the  lands  devised.  The 
testator  directs  that  his  debts  be  paid  out  of  his  personal 
estate,  bot  does^not  direct  the  payment  of  his  legacies  out 
of  that  fuod.  HCe  bequeaths  to  his  wife  all  hi^  personal  es* 
tate,  after  payment  of  his  debts,  except  what  was  bequeathed 
to  tus  daughter  Sarah.  The  rights  and  privileges  bequeath* 
ed  to  his  wife  are  to  continues  unQisturbcd  during  the  term  of 
her  nataral  life ;  and*  thus  the  personal  fund  is  locked  up  litt 
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hier  death ;  and  yet  one  half  the  legacies  are  payable 
within  two  years  after  the  te»tator'a  death.  He  farther  de- 
clares, that  after  the  decease  of  his  wtfe,  what  remains  of 
his  personal  estate  shall  bis  equally  divided  among  all  his 
cbildrei) ;  thus  disposing  of  the  whole,  and  leaving  nothing 
in  the  bands  of  his  executors  by  which  legacies  could  be 
paid^  Upon  the  bequest  of  the  personal  property  to  the 
wife,  there  are  several  restrictions — ^the  previous  payment  of 
debts  ;  the  limitation  of  interiest  to  her  natural  life ;  and 
.the  fK<^eption  in  favour  of  $ara/t— but  the  payment  of  lega- 
cies IS  not  mentioned  or  provided  for;  though  the  first  pay* 
ment  would^  in  all  probability,  fall  due  during  her  life.  He 
directs  this  legacy  to  be  paid  by  the  defendant,  individually, 
and  his  heirs — ^not  by  the  executdsrs,  or  by  the  defendant  as 
one  of  them;  and  the  direction  to  pay  the  legacy  follows 
immediately  upon  the  devise  of  the  real  estate.  It  is  con- 
nected with  it,  not  only  in  the  same  clause,  but  in  the  same 
sentence.  The  devise  to  th«  defendiint  excepts  such  rights 
and  privities  as  have  theretofore  or  shall  thereafter  be  grant- 
ed by  the  testator.  This  language  is  broad  enough  to  ^n* 
brace  the  legacies.  The  executors  had  no  interest  in  the 
personal  property,  except  for  the  payment  of  debts. 

But  it  is  said  the  testator  understood  himself;  that  whed 
he  meant  the  real  estate  should  be  charged,  he  said  so ;  that, 
therefore,  nothing  is  left  for  implication  ;  and  the  provisioti 
for  the  money  due  to  the  heirs  of  the  testator^s  father  is  ap- 
jpealed  to  in  proof  of  this.  This  was  the  last  disposing 
clause  in  the  will.  It  related  to  a  debt  doubtful  as  to  its  eV- 
tr  being  demanded,  its  amount,  and  the  time  when  it  would 
become  due  ;  and  having  already  provided  as  to  his  debts  in 
general,  that  they  should  be  paid  out  of  his  personal  estate, 
it  reqi*  red  an  express  order  to  make  the  exceptiob.  This 
demand  might  lie  dormant  till  after  the  wife^s  death ;  and  it 
was  very  proper  to  guard  against  the  impfication  that  it  was 
payable  out  of  the  personal  property  for  this  reason.  That 
'Was  not  the  case  with  the  legacy  in  question,  and  no  such  dis- 
tinction was  necessary. 

True,  it  is  a  general  rule  of  law,  that  legacies  are  payable 
first  out  of  the  personal  estate,  and  that  a  general  charge  of 
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real  estate  does  not  exempt  the  personal.  (7b//.  L.  £•  410).      utica, 
Bat,  we  answer,  the  personal  estate  was  never  charged  for      vI5^>,-v^' 
the  payment  of  these  legacies  ;  and  a  distingaishing  char- 
acterifttickof  the  cases  cited  to  this  point  on  the  other  side 
is,  that  in  ail  of  them  the  legacies  were  hfiy  or  ordered  to  be 
paid  bj  the  execotors,  or  bj  trustees.    No  case  is  cited  of  a 
derise  diiecting  the  devisee  to  pay,  or  making  the  legacy 
depend  either  expressly  or  by  construction  upon  the  accep^^ 
tance  of  the  devise,  where  the  real  estate  was  holden  ex-* 
empt,  or  postponed  to  the  personalty.    In  the  case  so  much 
relied  on,  of  Ancasitr  v.  Maytr^  (l  Br*  Ch.  Cas.  462  ($r  3)  a 
term  was  raised  to  two  executors  to  pay  debts  and  legacies  ; 
the  personal  estate  vms  given  to  him  who  should  take  the 
freehold ;  and  the  executors  were  ordered  to  pay  debts  and 
legacies  by  such  methods,  ways  and  means,  as  they  should  be 
advised,  &g. 

It  then  becomes  a  question,  what  is  the  mode  of  express* 
ion  to  give  the  personal  estate  exempt  from  the  payment  of 
debts,  (or  legacies)  when  the  rule  of  law  is,  that  such  estate 
is  first  liable*  *^  Therefore,  if  there  be  a  declaration  plain^ 
or  mamftBiaiian  clear ^  so  that  it  is  apparent  on  the  face  of  the 
whole  will  that  there  is  such  a  plain  intention,  the  rule  then 
is  not  to  disappoint  but  to  carry  such  intention  into  effect*]^ 
{idJ)  In  Waison  v.  Brickwood,  (9  Ves»  454)  it  was  held 
'^  now  too  late  to  say  that  it  is  not  open  to  the  Court  to  collect 
from  the  whole  will  an  intention  to  exonerate  the  personal 
estate,  though  that  intention  is  not  expressed  in  any  positive 
or  amclusive  u^ords^  In  Webb  v.  Jones^  (2  Br,  Cas.  in  Ch* 
60)  it  is  said,  "  the  general  rule  is  very  clear,  that  the  per- 
sonal estate  is  the  fund  first  liable,  and  that  the  testator  can- 
hot  exonerate  it  without  first  substituting  another  fund.  But 
there  is  no  magick  in  words*  No  peculiar  form  of  expression 
is  necessary,  in  order  to  exonerate  the  personal  estate.  If 
the  inlentian  of  the  testator  be  evident  to  exonerate  the  per^ 
s<m^  estate,  it  must  be  exonerated,^^  {Livingston  v.  Jiewkirk^ 
3  Join.  Ch.  Rep.  312,     Lupton  v.  Lupton,  2  id.  614,  S.  P.) 

It  is  said,  that  where  the  personal  estate  is  not  expressly 
exempted,  the  testator^s  intention  must  be  manifested  by  a 
ipecifick  bequest  of  the  personal  property,  in  order  to  ex- 
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VTICA,  empt  it.  For  this,  Ld.  Inchiquin  v.  French,  {AmhL  33. 37]f 
^*^^*  is  cited.  This  case  is  not  law.  The  position  is  found  no 
where  else,  and  it  is  in  contradiction  to  the  other  cases* 
Where  such  a  specificlc  bequest  exists,  it  is,  to  be  sure,  a  very 
satisfactory  ground  of  exception  ;  but  not  the  only  ground. 
But  take  the  rule  as  laid  down  ro  AnbUr^  What  is  meant 
by  a  specifics  devise  of  personal  property  ?  Any  thing 
which  indicates  the  testator's  intent  to  give  away  the  whole 
of  it,  without  subjecting  it  ta  the  payment  of  l^acies. 
(Wdinright  v.  Beniilowes,  a  Vern.  718.)  In  this  case,  /. 
Bt^ndlowts  devised  his  fee  farnr  rents*  to^  be  sold*  for  the  pay- 
ment of  his  debts^  and  the  surplus  to  his  brothers,  John  and 
Philip^  and  his  brother-in-law,  Wainrighl ;  and  willed  that 
his  household  goods  should  go  along  with  his  house ;  and  then 
bequeathed  the  rest  and  residue  of  his  personal  estate  to  his 
sister,  Wainright,  and  made  her  his  executrix  ;  and  the  pei>- 
•onal  property  was  retained  by  hissi^ter,  stithoitgh  execatrix, 
and  exempted  frono  the  payment  o£  debts.  This  was  held  a 
specifick  bequest  of  all  the  personal  property  except  the 
household  good&.  The  bequest  under  consideration  is  spe*- 
cifick,  within  the  rules  of  law,  according  to  the  case  cited^ 
and  other  authorities.  (2  FonbL  294,  B,  3,  ch.  2y  s.  5. 
«/.  285,  B.  3,  cA.  2,  5.  1,  note  (a).  Adamn  v.  Meyrkle^  \ 
Eq.  Ca$.  Ab.  271,  case  13.)  Then  Kelsey'^s  personal  prop- 
erty being  specifically  bequeathed,  the  intention  to  exempt  it 
is  clearly  manifest,  within  the  rule  laid  down  on  the  other 
•ide. 

2.  Part  paynoent  of  the  legacy  is  conclusive  evidence  of 
a  promise  to  pay  the  whole.  {Van  Or  deny  ^  Van  Orden^  10 
John.  30.) 

.  3.  But  if  the  real  and  personal  assets  should-  be  marshal- 
led, part  payment  is  evidence  of  the  exhaustion  of  the  lat- 
ter, and  binds  Kelsey,  wfiether  there  be  personal  estate  or 
not.  In  PelUtreau  v.  Rathbone,  (18  John.  31)  there  was  no 
promise,  no  part  payment,  nor  any  other  thing  equivalent 
to  a  promise* 

Sudam,  in  reply*  Both  Courts  of  faw  and  Equity  profess 
to  follow  the  intention  of  the  testator  in  the  construction  of 
wills.    If  this  que8tioi>  were  now  raised  for  the  first  time,  or 
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mted  OQ  inrerence  and  conjectwe,  the  other  side  might  be  j^J^\^^ 
tight.  But  there  are  certain  settled  roles  to  which  the  Court 
will  adhere,  because  the  authorities  are  a  safer  guide  than  in-  . 
dividual  opinion,  and  better  answer  another  object  of  the 
law,  which  is  certainty.  Now  it  is  perfectly  well  settled, 
that  (he  personalty  is  never  exempt,  unless  expressly  decia* 
red  so  by  the  will,  or  by  something  which  is  plainly  equiva* 
leot  to  an  express  declaration*  This  was  settled  as  long 
ago  as  Ld.  Thuriow^s  time.  If  so  settled,  the  Court  cannot 
get  by  4his  doctrine  here.  The  giving  neal  estate  and  lega* 
cies  generally,  and  making  a  single  legacy  a  charge  upon  the 
real  estate  at  the  close  of  the  will,  render  the  authorities  di« 
rectly  applicable.  It  is  said  that  one  half  the  legacies  were 
to  be  paid  within  one  year  after  the  testator's  death— pos- 
sibly  before  the  widow^s  decease — ^and  an  implied  charge  up-* 
on  the  real  estate  is  deduced  from  this  circumstance*  But  ^ 
no  matter  when  the  general  legacies  are  payable.  They 
will  not  take  preference  of  the  tpecifick  bequest  of  the  per* 
sonal  property.  They  must  wait  till  there  is  enough  of  the 
personal  estate  io  satisfy  Ihem^  and  if  this  is  never  the  case, 
they  must  fiiil ;  for  they  are  considered  as  a  debt  created  and 
chained  upon  the  personalty.  This  brings  us  back  to  the 
terms  of  the  will,  and  an  examination  of  the  ca^es.  I  refer 
particular! J  to  those  cited  by  the  Chancellor,  in  Lupion  v. 
hiptmi,  {2  John.  Ch.  Rep.  6!23).  The  charge  must  precede 
the  devise,  in  order  to  subject  the  real  estate.  This  is  the 
coficluston  to  which  he  comes,  from  all  the  cases.  Could  a 
legatee  have  pursued  this  real  property,  in  the  hands  of  a 
bona  fide  purchaser  ?  Was  this  legacy  an  incumbrance 
which  attached  and  adhered  to  the  land  ?  1  think  no  law- 
yer would  go  to  that  extent.  Yet  if  the  argument  on  the 
other  side  l>e  right,  here  is  a  lien  upon  this  land,  which  Equitj 
would  foliovr,  and  enforce,  in  whose  hands  soever  it  might 
coine.  Caveat  emptor  must  be  applied  to  a  purchaser-  Af- 
ter satisfaction  of  the  specifick  legacy  to  Sarahj  the  bequest 
over  bgeneral  to  the  wife.  This  is  improperly  called  a  spe- 
cifick  legacy.  It  is  not  of  specifick  things,  though  it  may 
have  sometimes  been  so  considered,  when  another  fund 
has  been  created  for  the  payment  of  debts,  and  widows  are 


144  CASES  IN  THE  SUPREME  COURT 

uTicA,        oncfirned.    The   whole   doctrine    of   English  Equitj  U 
^l^lj^'^l^  *'n8t  its  being  so  considered  in  this  case. 

Kelsey  ^      \  r. 

V.  ^^^W  ^^^  Savage,  Ch.  J.     Two  questions  are  presented 

^^'       to  thi?^^  ^i  for  (heir  decision  : 

K  W  nether  an  action  at  law  lies  for  a  legacy  charged  up- 
on land  ? 

2.  Whether,  from  the  whole  will,  it  was  clearly  tbeioten- 
tiou  of  (he  testator  to  discharge  his  personal  estate  from  Ihe 
payment  of  the  legacy  in  question,  and  charge  it  upon  the 
realty  ? 

The  tirst  question  was  not  directly  raised  on  the  argument, 
though  we  were  referred  to  several  English  cases,   which 
question  the  plaintiff's  right  to  a  remedy  at  law.  It  has  been 
settled,  that  without  a  promise  to  pay  a  legacy  charged  upon 
the  realty,  an  action  does  not  lie ;  and,  that  it  will  lie  for  any 
general  legacy,  even  when  there  has  been  a  promise,  the 
English  authorities. are  not  uniform*     The  first  case  appear- 
ing in  our  own  reports,  is  Beecker  v.  Beccker^  (7  John.  Rep. 
9D.)     That  wae  etn  action  for  an  annuity  charged  on  land  de- 
vised to  the  defendant,  in  which  there  was  an  express  promise 
to  pay.     Kentj  Ch.  J.  reviewed  the  English  cases,  and  de- 
cided in  favour  of  the  legatee,  on  the  authority  of  Atkins  v. 
Hilly  {CoTop.  284)  Hawkesv.  Saunders^  (id,  289)  and  Doe  v. 
Giii/y  (3  Easty  120)  and  distinguished  the  case  from  that  of 
Decks  v.  Struit,  (5  T.  R.  690.J     The  next  case  is  Van  Or- 
den  v.  VanOrden,  (10  John.  30.)     In  this  case  there  was 
no  express  promise  to  pay,  but  the  defendants  had  paid  part, 
the  estate  left  by  tlie  testator  being  sufficient  to  pay  all  the 
debts  and  legacies.     The  case  was  admitted  not  to  be  within 
that  of  Beecker  v.  Beecker^  but  it  was  precisely  within  the 
case  of  Decks  v.  SlrulU  The  Court  considered  the  payments 
made  by  the  defendants  to  the  plaintiff  as  conclusive  evi- 
dence of  an  express  promise  to  pay,  so  as  to  entitle  the 
plaintiff  to  recover.     The  case  of  Decks  v.  StruU  is,  there- 
fore, overruled,  and  with  it  all  the  corresponding  class  of  ca- 
ses. 

In  the  present  case  there  was  no  direct  evidence  of  an  ex- 
press promise  to  pay,  but  payments  have  been  made  from 
time  to  time^fromwhicb^accordingto  the  case  last  quoted,  an 
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express  promUe  may  be  inferred.  The  ptaintiffs  in  the  Court  utica, 
below  were,  therefore,  entitkd  to  recover,  unless,  from  an  s^?^^,-^^ 
examination  of  the  will,  it  appears  that  the  legacy  in  ques- 
tion was  to  have  been  paid  oat  of  the  personal  estate.  The 
rule  (or  marshalling  assets  towards  the  payment  of  debts  is 
correctly  laid  down  by  Chancellor  Kent^  in  Livingston  v. 
'  Mwkirky  (3  John.  Ch.  Rep.  312.)  He  there  says,  "  It  is  too 
well  settled  to  be  questioned,  that  the  personal  estate  is  to 
be  first  applied  to  the  payment  of  debts  and  legacies,  and 
that  a  inere  charge  on  the  land  will  net  exonerate  the  per* 
sonai  estate,  nor  any  thing  short  of  express  words,  or  Sl  plain 
intent  in  the  toill  of  the  testator-^^ 

In  Jl7icas(erv.  Mayer^  (I  Br.  Ch.  Cas.  462)  Lord  Thur- 
lorn  says,  '*  Where  there  is  a  declaration  plain^  that  shall 
stand  in  lieu  of  express  words.^^  Again  :  ^'  If  there  be  a 
declaration  plain,  or  manifestation  clear,  so  that  it  is  appa- 
rent apoQ  the  face  of  the  will  that  there  is  such  a  plain  in- 
fention,  the  rule  then  is,  not  to  disappoint,  but  to  carry  such 
intent  into  execution.''  What,  then,  was  the  intention  of 
the  testator  ? 

K  He  first  directs  his  debts  to  be  paid  out  of  his  personal 
estate* 

2.  He  gives  his  wife,  Lucretia^  all  his  personal  estate,  after 
.  payment  of  bis  debts,  and  a  legacy  to  one  of  his  daughters, 

and  goes  on  to  make  other  provision  for  his  mk  upon  his 
homestead  farm* 

3.  After  his  wife^s  death,  what  remains  of  the  personal 
property  is  to  be  divided  equally  among  his  children* 

4.  The  following  clause  :  ^'  I  also  will,  devise  and  be* 
qneath,  to  my  son,  Nathaniel  Kelsej/y  all  my  real  estate,  to 
him  and  his  heirs  forever,  excepting  such  rights  and  privile- 
ges as  have  heretofore  or  shall  hereafter  be  granted  by  me 
respecting  the  premises  :  and  my  will  and  desire  is,  and  I  do 
hereby  order  and  direct,  that  my  son,  Nathaniel  Kelsey,  or 
bis  heirs,  pay  the  following  legacies  :''  Then  follow  the  lega- 
des,  of  £lOOeach,to  his  three  daughters,  one  of  whom,  {Jul 
ta)  was  a  plaintiff  in  this  cause  below.  He  adds,  ^'One  half 
of  each  of  the  above  legacies  to  be  paid  within  two  years  after 
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my  decease,  and  the  other  half  to  be  paid  in  two  years  afler 
the  decease  of  my  wife,  without  interest.'^  He  next  directs 
a  certain  suniy  if  to  be  paid  at  all,  after  the  death  of  Daniel 
Kehty^  to  be  paid  out  of  the  real  estate  ;  and  makes  his  wife 
executris,  and  Nathaniel  Kelsey  and  his  son-in-law,  Moses 
Woolsey,  his  executors.  Did  the  testator  intend  that  these 
legacies  should  be  paid  from  his  personal  estate  ?  or  was  it 
his  intention  that  Nathaniel  Kelsey  should  pay  to  each  of  his 
sisters  £  100,  as  their  right  in  the  farm  which  was  devised  to 
him  ?  It  is  to  be  observed,  that  the  personal  estate  was  all 
given  to  the  widow  during  her  life.  She  might  have  lived  20 
years  ;  and  yet  one  half  the  legacies  was  to  be  paid  in 
two  years  ader  the  testator^s  death.  Out  of  what  fund  ? 
The  personal  property  ?  That  was  in  the  hands  of  the  wid^ 
ow*  What  other  fund  bad  Nathaniel  1  The  farm*  Again  i 
by  whom  were  these  legacies  to  be  paid  ?  By  the  exectf* 
tors  ?  No :  by  Nathaniel  Kehey-^noi  as  executor.  If  the 
I^acies  were  to  be  paid  out  of  the  personalty,  we  must  sup* 
pose  that  the  testator,  in  his  last  moments,  i«as  mocking  hi$ 
wife  with  the  appearance  of  making  provision  for  her,  by 
giving  her  all  his  personal  property,  when,  in  fact,  he  inten- 
ded to  give  her  none  of  it.  It  has  been  well  remarked  by 
Lord  Thurltm^  I  think,  that  such  a  construction  should  be 
given  to  wills  as  will  make  the  testator^s  intentions  Aen«sl. 
Would  it  ^  honest  for  a  husband  thus  to  deceive  his 
wif(3  ?  Again  :  one  legacy  is  given  to  the  wife  of  one  of  the 
executors.  Why  is  the  legacy  to  be  paid  by  JV.  Kelsey?  If 
the  legacy  were  good,  and  to  be  paid  out  of  the  personal  es* 
tate,  the  husband  o1f..46tgat7  Woolsey  might  retain  the  money 
in  his  own  hands,  as  executor,  to  pay  his  wife's  legacy.  The 
only  part  of  the  will  calculated  to  create  any  doubt  is  the 
last  clause  ;  and  even  that  may  admit  of  a  construction,  that 
all  the  payments  by  Nathaniel  Kelsey  are  to  be  made  out  of 
the  real  estate.  But  admitting  it  to  apply  to  the  sum  coq<* 
tingently  spoken  of,  it  is  not  sufficient,  in  my  judgment,  to 
change  the  whole  complexion  of  the  will.  , 

I  am,  therefore,  of  opinion,  that  the  legacy  to  the  plaintiflT, 
/u/ta,  was  a  charge  on  the  real  estate  devised  to  the  plaintiff 
in  error ;  and  that,  by  paying  part,  he  gave  conclusive  evi* 


OF  THE  STATE  OF  NEW-YORK.  UV 

iente  of  a  promise  to  pay  the  whole ;  and,  consequentfy, 
tbat  tiie  judgQieDt  of  the  CominoD  Pleas  should  be  afiirmed. 

Jtudgoieat  affirmed.  ^^^ 

Mercba&t: 


ttAYitosD  against  Merchant. 

Assumpsit*      Declaration    on  a  negotiable  promissory     ^  dwchaiir* 

Bote,  made   by  the  defendant  and  payable  to  the  plaintiff,  «nder  the  act 

dated  MovenAer  3rf,    1814  ;  for  }] 30.     Plea,  Jst,  non-as-  lieffJ^JVi^ 

swnpsU  ;  2.  that  after  making  the  note,  iic.  to  wit,  on  the  ^^^^'^''£^'4^ 

%tk  day  of  December^  18l'6'.  at  the  city  of  Albany,  Stephen  6,  s.  9,)  paMed 

Merchant  was  the  defendant's  creditor  ;  that  the  defendant  ^^  ^  /^ 

Was  then  and  there  imprisoned  and  had  been  imprisoned*  for  to  an  action  onr 

60  days  and  upwards,  upon  execution,  in  a  civil  action  ;  that  m^de  in  tEi« 

Stephen  Merchant,  being  then  and  there  apprehensive  that  '^■^    t'"th*r 

the  estate  or  effects  of  the  defendant  would  be  wasted  or  day. 

embezzled,  did  apply  to  Phillip  S.  ParArer,  who  then  wa^,  ry^n^TilbJi 

and  from  thence  hitherto  hath  been,  &c.  Recorder  of  th6  note  given  fot 

city  of  Albany,  for  relief  according  to  the  "  act  for  giving  debt,  is  not  ab- 

relief  in  eases  of  insolvency,"  passed  April  12/A,  1813,  (go-  **\"i|j®^^^  ** 

log  00  and  setting  forth  a  regular  discharge  of  the  defendant,  ment  of  tJiat 

under  the  9th  section  of  that  act,  (1  R.  L.  4€4-5,)  on  the  ^^  ^""^^ 

28IA  February,   1817,  by  Mr.  Parker,  Recorder,  from  all  s^U  be  main- 
j  .  ^      ox  t«ned  for  the 

OetotS,  .«€.>  original     con- 

Replication,  that  the  note  declared  on,  was,*  at  the  day  it  '^^^UJgT*'  tha« 
bore  date,  executed  at  Bennington,  in  the  state  of  Vermont ;  note  be  loet, 
and  that,  at  its  date,  and  ever  since,  the  plaintiff  was  and  ^^^  S^noSied 
yet  is  an  actual  resident  of  that  state.  »*  ^«  *^"ai- 

Where  sucb 
•>..■>  antecedent 

Rejoindery  admitting  the  truth  of  the  replication  ;.  and  debt  was  con- 
a^erriBg  that  after  the  passage  of  the  act  under  which  the  ^^^^  j°^ 

qaent  to  the 
act  for  giv- 
ing relief  in  caaeaof  insolvency ;  and  a  negotiable  note  was  afterward^  given  for  that  debt 
in  fhe  s'ate  of  yermorU  ;  held,  that  a  discharge  under  that  act  was  a  bar  to  an  action  on 
the  note,  liM  original  consideraiion  of  which  might  be  inqairedinto  inrefereaoe  ttt  the 
i&eaarge. 
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UTICA, 
Aug.  18f4. 

Raymond 

V, 

Merchant. 


discharge  was  granted,  to  wit,  on  the  2dth  October ^  I814j  the 
defendant  was  indebted  to  certain  merchants  then  residing 
in  the  city  of  J^ew  York^  partners,  by  (he  name  of  LiUle  & 
fVhite,  in  g232,70,for  goods,  &c.  sold  him  by  thefti ;  that  he 
paid  them  ^100,  and  requested  the  plaintiff,  who   was  then 
at  MwYork,  to  pay  the  residue  ;  that  it  was  agreed  there, 
between  the  plaintiff  and  defendant,  that  the  former  should 
pay  or  secure  ^132,70;  and  that  the  defendant  should  se- 
cure or  pay  the  same  sum  to  the  plaintiff ;  that  the  plaintiflT, 
accordingly,  at  J/ew-York,  did  pay  or  secure  the  J 1 32,70  5 
and  that  afterwards,  at  Benningtorij  in  Vermont,  the  defen- 
dant executed  the  note  declared  on,*  for  and  on  account  of 
Ihat  sum  ;  that  this  was  the  sole  ground  and  consideration  of 
his  note. 
General  demurrer  and  joinder. 

S.  A.  Foot^  in  support  of  the  demurrer.  We  conceive 
it  to  be  immaterial,  whether  the  debt  in  question  arose  ia 
or  out  of  this  state.  If  there  is  any  thing  in  such  a  dis- 
tinction, the  note  is  evidence  that  it  arose  out  of  the  state* 
Being  a  negotiable  note,  it  extinguished  the  debt  for  the  pur- 
poses of  this  question.  The  original  consideration  cannot 
be  set  up  and  sued  for,  till  the  note  is  produced  and  cancet* 
led.  Though  it  ntay  not  be  a  technical  extinguishment,  yet 
it  is  a  suspension,  {Holmes  4r  Drake  ▼.  U'Camp^  1  John* 
Rep.  34,)  which  is  the  same  thing  for  the  purposes  of  tbia 
question.  It  may  be  said  that  we  had  an  option  to  go  upon 
the  note  or  not ;  for  we  might  have  given  it  up.  This  is 
true  ;  but  it  is  equally  so  that  we  may  elect  and  have  elect- 
ed otherwise.  By  taking  the  note,  the  nature  of  the  origin- 
al transaction  is  changed,  and  we  ought  to  have  the  benefit 
of  our  security  as  we  have  drawn  it.  There  is  an  attempt 
in  the  rejoinder  to  make  the  act  of  giving  the  notOf  the  ful- 
filment of  a  previous  agreement.  This  can  make  no  dif- 
ference. The  rejoinder  shows  that  the  true  consideration  of 
the  note  was  the  New-York  debt  for  goods  sold. 

/•  Hamillon^  contra,  relied  upon  the  case  of  Wymah  v. 
Mitchell,  (1  Cozoen^s  Rep.  316,)  where,  to  a  plea  of  aninsol- 
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tint's  dischai^e  in  bar  of  a  judgment  obtained  in  thb  state 
since  the  insolvent  act  was  passed.  The  Court  allowed  the 
plaintiff  to  shew  in  reply,  that  the  consideration  of  the  judg- 
ment arose  in  Massachusetts,  before  the  act ;  and  held  that 
the  consideration  was  not  merged  in  the  judgment  A 
•  foritort,  he  said,  the  note  is  not  a  merger.  It  is  only  in 
equal  degree  with  the  debt  it  was  given  to  secure:  He  also 
referred  to  Mather  v.  Bush,  (16  John.  243,)  and  several  of 
the  cases  there  cited.  He  said  the  defendant  res^ided  lA 
this  state,  and  the  contract  and  ground  of  the  debt  whol- 
ly arose  here*  .This  is  enough.  The  consideration  is  an  es- 
sential part  of  the  contract.  Without  this  the  note  would 
be  a  nullity  ;  and  it  is  perfectly  well  settled,  that  where  a 
promissory  note  is  given  for  a  precedent  debt,  it  is  no  ex* 
tinguishment.  The  payee  may  sue  upon  the  original  debt  i 
waiving  the  note  altogether. 

Foot  J  in  reply,  said  it  is  true,  the  consi<leration  of  a  judg- 
thent  may  be  inquired  into.     It  is  a  judicial  act,  an  act   of 
the  Court  which  should  not  preclude  the  party  from  going 
back  and  availing  himself  of  the  ground  of  the  judgment. 
The  present  is  an  attempt  to  invalidate  the  party's  t>wn  act, 
by  which  the  nature  of  the  original  contract  was  changed. 
What  is  the  contract  upon  which  we  sue  ?    A  promissory 
note  founded  on  good  consideration.     Is  not  the  note  a  con- 
tract ?     It  is  said,  a  consideration  is  essential  to  a  contract. 
This  is  conceded  ;  but  are  the  consideration  and  contract 
identical  ?    Suppose  the  consideration  ha  dbeen  before  the 
act — the  note  afterwards — the  whole  in  this  state  ;  could 
we  go  back  to  the  consideration,  and  say  the  note  is  not  dis- 
charged ?    A  breach  of  a  marriage  promise  forms  a  good 
consideration  for  a  note  ;  though  it  is  not  the  subject  of  an 
insolvent  discharge.     So  a  moral  obligation  is  a  valid  con- 
lideration  for  a  promise,  but  it  is  not,  therefore,  the  contract 
itself.     Had  we  sued  on  the  implied  promise  arising  from   • 
the  payment,  it  might  have  been  different.     But  the  action 
is  on  the  special  agreement,  and  this  alone  should  be  look- 
ed to. 


tJTICA, 

Aug:.  18^. 

Raymond 

V. 

Merchant. 


Voi.  111. 
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UTiCA,  Oiria,  per  Savage,  Ch.  J.     Under  the  pleadings  in  tbfii 

'^]]5;J^    caj<c,  and  the  previous  decisions  of  this  Court,  {Mather  v. 
RaymoDd      Busk^  16  John.  233,  Matter  of  Wendell,  19  John.  153,)  the 
Merchant     question  raised  is,  whether  the  note  executed  in  Vermont  be 
an  extinguishment  of  the  previous  contract,  or  indebtedness 
on  which  the  note  was  predicated.     The  principle  adopted 
by  this  Court,  in  Homles  v.  DKamp,  (I  John.  Rep.  36-7,) 
is,  that  a  negotiable  note  is  not  absolutely  an  extinguishment 
of  an  antecedent^  simple  contract  debt ;  but  that  the  plain- 
tifi*  may  recover  upon  the  original  consideration,  provided 
he  shews  the  note  to  be  lost,  or  produces  and  cancels  it  at 
the  trial..    Had  the  plaintiff  declared  on  the  original   con- 
sideration, a  plea  that  a  note  had  been  given  for  it,  would 
have  been  bad  on  demurrer.     The  giving  the  note  must  be 
taken  advantage  of  on  the  trial. 

I  think,  therefore,  that  as  the  contract  was  made  in  the 
state  of  New-York^  and  is  not  extinguished  by  the  note  giv- 
en in  Verrnonty  the  discbarge  is  a  good  defence.  The 
defendant  must  have  judgment. 

Sutherland,  J.  {dissenting,)  The  demurrer  in  this 
case,  appears  to  me  to  be  well  taken.  The  contract  be- 
tween the  parties  is  the  note  on  which  the  suit  is  brought. 
All  previous  contracts  or  agreements  in  relation  to  the 
subject  matter  of  the  note  were  merged  in  it.  The  plaintiff 
could  not  have  recovered  upon  the  original  consideration  of 
this  note,  as  long  as  the  note  was  in  being.  He  would  have 
been  obliged  cither  to  have  shown  that  it  was  lost,  or  to 
have  produced  and  cancelled  it  at  the  trial.  {Holmes  v* 
D^Camp,  1  John,  Rep.  34.  Angel  v.  Felton^  8  id.  115.) 
The  final  agreement  between  the  parties,  is  the  contract; 
and  the  law  of  the  place  where  that  agreement  is  made,  is 
to  govern  its  construction,  unless  it  appear  upon  its  face  to 
have  been  made  with  reference  ta  the  laws  of  some  other 
place,  and  with  a  view  of  being  executed  there.  It  may  be 
that  the  note  was  not  given  in  JiewYork^  for  the  very  por- 
pose  of  avoiding  the  operation  of  our  insolvent  laws^  and 
that  by  the  express  agreement  of  the  parties* 
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The  case  of  Wtfrrian  v.  Mitchell,  cited  by  the  counsel  for 
the  defendant,  is  very  distinguishable  from  this.  That  was 
an  action  of  debt  upon  a  judgment  obtained  in  this  state. 
The  defendant  pleaded  his  dischai^  under  one  of  our  insol- 
vent acts.  The  plaintiff  replied,  stating  the  contract  upon 
vhich  the  judgment  was  obtained,  to  have  been  made  in 
Misiachu8€it8  before  the  passing  of  tlie  act  under  which 
the  defendant  was  discharged.  To  this  the  defendant  demur- 
red, and  we  overruled  the  demurrer  on  the  ground  that  the 
jodgroeot  upon  which  the  suit  was  brought,  vsas  not  a  con* 
tract  bttioeen  the  parties,  iut  only  evidence  of  a  preexisting 
cmUract ;  and  that  it  was  proper  to  show  when  and  where 
diat  contract  was  made.  A  judgment  is  not  a  voluntary 
agreement  between  the  parties.  It  can  never,  therefore,  be 
laid,  that  a  judgment  is  a  contract  entered  into  with  ref* 
erence  to  the  laws  of  the  place  where  it  is  obtained,  and 
that  those  laws  are  to  be  presumed  to  have  been  within  the 
contemplation  and  intent  of  the  parties.  We,  therefore, 
permitted  the  plaintiff  to  go  back  until  he  came  to  an  agree- 
ment or  contract,  and  no  farther.  We  held,  expressly,  that 
the  consideration  of  such  agreement  or  contract  was  not  to 
be  inquired  into,  with  a  view  of  shewing  that  it  arose  at  a 
difierent  time  or  place  from  the  contract  itself. 

I  am  accordingly  of  opinion,  that  the  pUintiff  should 
kave  judgment. 

Judgment  for  the  defenilant. 
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Clark  &  Tubbs,  executors  of  Barnet,  against  Bush,  im^ 
pleaded  with  M'Cracken^ 

Aasuif P6IT  upon  a  note  given  by  the  defendants  to  the  tea-  ^  |„g^  ^ 

tator  of  the   plaintiffs,  dated  Xovember  2d,  1815,  for  ^2000,  covenant    by 

,.    ^                                                                          '                   ,  Uie  creditor  to 

payable  October  9th^  1820,  with  interest,  to  be  paid  annual*  save  harmless 

ly.    Bush,  one  of  the  defendants,  pleaded  the  general  is-  S'lij^^/^r 
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»  UTICA,  sue,  payment  and  a  release  ;  to  which  pleas  was  also  subr 
A^ff^J^'  joined  a  notice  that  there  would  be  given  in  evidence  on 
the  trial,  a  release  of  the  testator' of  ail  debts^  dues^ 
claims  and  demands,  of  what  name  or  nature  sover  existing 
against  the  firm  of  Bush  &  APCrackerij  with  the  necessary 
and  proper  averments,  &c.  ;  also  that  the  testator,  in  his 
life  time,  together  with  JVPCracken,  the  defendant,  executed 
1m,  operatea  ^o  Bitsh,  a  bond,  bearing  date  October  Uf,  1816,  in  the 
1^^'^^^^®^**  penal  sum  of  j!3000,  with  condition  that  if  Barney,  (the  tes- 
A  and  B  tator' of  the  plaintiffs)  and  Jlf^CracA:en,  their  heirs,  &c.  should 
S'^of^OO^  well  and  truly,  at  all  times,  indemnify  and  save  harmless, 
and  then  B  Bush,  his  heirs,  Sic.  from  and  against  all  debts,  dues,  claims 
bound  in  the  and  demands,  of  what  name  or  nature  soever,  existing 
P®°^^y  .^^  against  the  firm  o(  Bush  ^  M^Cracketi^  (the  same  before  nam- 
demnify  A  a-  ed)  including  as  well  all  debts  and  demands  then  due  by  and 
S^crAip  ^^^^  ^^^  '**''"»  ^^  ^"  contracts  theretofore  made  by  them  in 
debts  dqe  andabout  the  firm  of  Bush  8i  M^Cracken.  by  means  of  which 
the"*     IfiOOO^  contracts  Bush  might,  in   any  manner  thereafter,  be  made 

debt  due  to  C,  jjable  ;  then,  &c.  else,  &c. 

being  one    of 

them ;  and  C      On  the  plea  of  payment,  the  plaintiffs  took  issue  ;  and  to 

ihif  bonT^to  ^^  P^^*  ^^  ^  release  they  replied  non  est  factum* 

the  amount  of      The  cause  was  tried  before  (the  late)  Mr.  Justice  Yatesy 

way^oTbdem-  »'  *he  Washington  Circuit,  June  1  Ath,  1 822.     The  plaintiffs 

nifying  A  a-  proved   the*  note  declared  on,  upon  which  was  endorsed 

iebtsduefrom  $\A0,  Kov ember  2d,  1816,  for  interest.     ITie  balance  due 

S'd*S^''U'^'°g  ^2807,33. 

then  brought      The  defendant,  Bmh,  then  produced  and  proved  the  bond 

JLTaV"  8et  forth  in  his  notice. 

the  note  Jo  C\      The  counsel  for  the  plaintiflfs  then  produced  and  proved 

flfeW,  that   he  ^     r  ii       •  *  •     f  *    ■  •*•  -        j 

phould  recov-  the  two  followmg  receipts  or  mstruments  m  writmg,  signed 

•hall  ^not  b^  ^y  ^"^*'  ^"^  insisted  that  the  penalty  of  the  bond  being  sat- 
hoiden  to  pay  igfied,  it  did  not  operate  as  a  release  of  the  plaintiff's  de- 

beyond       the 

penalty  of  his 

bond  ;    more 

^especially  as  he  was  a  mere  surety ;  and  the  bond  shall  not  operate  as  a  release  of  a  debt 

l^hich  he  could  not  be  called  upon  to  pay. 

A  surety  is  not  liable  beyond  the  penalty  of  his  bond. 

The  rule  icemt  to  be  the  same  as  to  the  prinpipal. 

The  English  aqd  Amtriain  cases  upon  these  two  heads  considered. 
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mand,  or  in  any  manner  bar  their  right  to  recover.  The 
receipts  were  as  follows  :  "  Whereas  judgment  was  obtain- 
jed  in  the  Court  of  Common  Pleas  of  the  county  of  Wash- 
mglon.  Id  favour  of  William  A.  Moore,  against  Amos  T. 
Bush,  in  J^t/  temi,  1818,  which  judgment  was  obtained  on 
ja  demand  against  the  late  firm  of  Btish  &  M^Cracken  ;  dam- 
ages, ^1417,16,  and  costs  ^28,36,  making  in  all,  as  speci- 
fied in  the  execution  issued  thereon,  ^1445,52,  the  interest 
thereon  up  to  this  2]  5/  June^  1819,  ^106,80 — whole  amount 
^1552,32,  the  above  judgment  having  been  obtained  on  de- 
mands against  which  the  said  Amos  T.  was  indemnified 
by  a  certain  bond  given  by  one  Jamts  Barney,  (deceased) 
and  said  Charles  M^Cracken,  to  said  Amo§  T>  bearing  date 
the  \si  October,  1816,  as  by  reference  to  said  bond  will  fully 
appear ;  and  such  proceedings  being  had  whereby  the  exec- 
utors of  the  said  James  Barney,  deceased,  have  agreed  to  set- 
tle the  above  sum  of  ^1552,32,  And  I,  the  said  Amon  T. 
Jhisk,  do  hereby  certify  that  I  have  this  day  received  of 
George  Clark,  of  Fori- Ann,  one  of  the  executory  of  the 
said  James  Barney,  deceased,  the  above  sum  of  one  thou* 
sand  five  hundred  and  fifty  two  dollars  and  thirty  two  cents, 
on  the  account  of  the  said  bond,  and  which  said  bond  is  so 
&r  cancelled  as  may  relate  to  said  demand  above  in  part  spe- 
cified. Dated  21*/  June,  1819.  Amos  T.  BushJ^^  "Re- 
ceived, Fort  Ann,  19/A  May,  1820,  of  George  Clark,  one  of 
the  executors  of  the  within  named  James  Barney,  decease 
ed,  on  the  within  mentioned  bond,  the  further  sum  of  one 
Ihoosand  four  hundred  forty  eight  dollars  and  thirty  nine 
cents,  making  in  all  pai^  to  me  by  said  George  Clark,  as 
4»neof  the  executors  as  aforesaid,  in  virtue  of  said  bond,*  th^ 
fiom  of  three  thousand  dollars,  and  tVV* 

Amos  T.Bush.^^ 

The  counsel  for  the  defendant.  Bush,  insisted  that  be  had 
shown  enoagkto  defeat  the  right  of  action,  and  that,  tbere- 
£>re,tbe  plaintiffi  ought  not  to  recover-  His  honour,  with- 
oat  deciding  the  questioui  directed  that  a  verdict  should  be 


UTICA, 
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UTiCA,      found  for  the  plaintifis  for  ^2807,  with  leave  for  the  defen- 
3^v-^^     ^^°*  ^®  make  a  case,  and  to  turn  the  same  into  a  bill  of  ex- 
ceptions if  he  pleased  ;  and  the  jury  found  accordingly. 


R.   Westorty  for  the  defendant,  made  the  following  points  : 
1  •  The  bond  was  in  the  nature  of  a  release  to  Bush^  of 
all  demands  due  from  Bush  4r  WCracktn,  to  Barney^  tha 
(«)  Cwfler  r.  te8tator.(a) 

John^'  Re^  ^*  '^^^  ^^^^  being  for  indemnity  against  all  these  dc- 
186.  Lflcy  V.  mands,  was  not  satisfied  by  payment  of  the  penalty,  espe- 
S^^'^Sll  c'a'ly,after  the  death  of  Barney. 

Phelps        T.      3.  The  demand  of  the  testator,  having  been  once  releaa* 
/•Aa^^R^.68,  ^d  ^y  *he  operation  of  the  bond,  could  never  be  revived  by 
payment  of  the  penalty  aAer  the  death  of  Barnty. 

Z.  R.  Shipherd,  contra.  It  is  a  well  settled  rtrie,  that 
paying  the  penaky  of  a  bond  dichai^es  the  condition.  If 
this  had  been  a  mere  covenant  to  save  Bush  harmless,  it 
would  be  different)  but  the  obligors' liability  is  limited  by 
a  penalty.  How,  then,  can  it  operate  as  a  release  of  sums 
beyond  the  amount  of  the  penalty.  Here  is  no  circuity  of 
action  to  be  guarded  against ;  and  the  construction  contea* 
ded  for  would  be  grossly  inequitable.  No  action  could  be 
maintained  upon  this  bond  by  Bush,  for  any  debts  which  he 
might  pay  to  third  persons,  and  the  note  in  question  standa 
on  the  same  footing.  The  Court  should  look  at  the  in- 
tent of  the  parties  in  every  contract.  Is  there  a  doubt  that 
they  intended  to  limit  the  liability  of  Barney  to  the  penalty  f 
If  this  be  not  so,  there  are  no  terms  by  which  the  parties 
can  limit  themselves.  Upon  wh^t  pnnciple  can  this  d^en- 
dant  say  to  the  payees,  "  You  shall  take  up  the  note  which  I 
owe  to  you  ?" 

Weston^  in  reply*  If  this  writing  had  been  a  covenant, 
■ecured  :by  a  penalty,  there  is  no  doubt  the  covenantee 
might  have  disregarded  the  penalty,  and  proceeded  for  all 
ibis  damages  upon  the  covenant.  The  difficulty,  then,  is 
oneof  form.meiely.  There  is  no  real  difference,  whether  the 
defeasance  be  underwritten  in  a  bond,  or  included  in  a  gov- 
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toant  The  equity  is  the  same  ;  the  remedy  of  the  obli- 
gor is  suspended  ;  and  if  the  bond  operates  as  a  release  for 
a  moment,  it  is  not  denied  (indeed  it  will  not  admit  of  dis- 
tussion)  that  it  will  always  continue  so.  Perhaps  we  could 
not  roaiotain  an  action  of  debt.  The  forms  of  law  would  be 
against  OS  ;  bat  the  question  is  not  whether  we  are  to  have 
an  actioo  )  it  is  whether  we  are  to  retain  what  we  already 
bare  in  our  bands.  .  This  is  like  a  sum  paid  by  an  infant  oa 
bis  pronarise«  or  an  insolvent  upon  a  debt  barred  by  bis  dis- 
charge, or  by  a  debtor,  the  demand  against  whom  is  barred 
by  the  statute  of  limitations.  The  forms  of  law  are  against 
the  remedy  to  compel  either  ;  but  the  money,  when  once- 
paid,  cannot  be  recovered  back* 

Curia^  per  SaVaoe,  Ch.  J.  (^^/ier  stating  the  facts.)  Itii 
contended  by  the  counsel  for  the  defendant  Bush^  1.  Thai 
the  bond  operated  by  way  of  release  ;  2«  That  its  operation 
is  not  changed  by  the  payment  of  the  penalty ;  3«  That  pay- 
ment of  the  penalty  was  not  a  discharge  of  the  liability  of 
Barney^ 

If  the  condition  of  the  bond  was  not  dtschai^ged  by  pay- 
ment of  the  penalty,  then  the  bond  must  operate  by  way  of 
release  to  prevent  circuity  of  action  ;  for  it  would  be  useless 
for  the  phintiffi  to  recover  on  the  note,  if  the  defendant  Bush 
might  taro  round  and  recover  the  whole  amount  back  on 
the  bond.     (2  John.  Rep.  186.     8  id.  58,  59.) 

On  tbe.  question  whether  the  obligor  in  a  bond  can  be  com- 
pelled to  pay  more  than  the  penalty,  the  decisions  have  not 
been  nnifbrm.     In  L<me  v.  Peers ^  (4  Burr,  2228,)  the  ques- 
tions were,  1.  Whether  the  £1000  mentioned  were  stipula- 
ted damaQes ;    2.  Whether  the  contcact  was  lawful.     Lord 
Mtaujield,  in  giving  his  opinion,  says,   '^  There  is  a  difference 
between  covenants  in  general,  and  covenants  secured  by  a 
penalty  or  forfeiture.     In  the  latter  case,  the  obligee  has  his 
election*    He  may  either  bring  an  action  of  debt  for  the 
penalty  and  recover  the  penalty ;  (after  which  recovery 
of  the  penalty  he  cannot  resort  to  the  covenant ;  because 
the  penalty  is  to  be  a  satisfaction  for  the  whole  ;)  or  if  he 
docs  not  choose  to  go  for  the  penalty,  be  may  proceed  upon 
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uTtOA,       the  covenant,  and  recover  more  or  less  than  the  penalty  to-' 
^^^i^'     ties  quoties.'*^     This  dictum  of  Ld.  Mansfield  was  not  called 
for    by    the    case,   nor     is    any     adjudged    case    cited. 
It    IS,    however,    considered    good    law    by   Epinasse  in 
his  law  of  nisi prius.  (2  Esp.  JV.  P.  279.)     In  Branguin  v. 
Perrot  in  the  C  P.  (2  DL  Rep.  1 190,)  the  defendant  moved 
to  pay  into  Court  the  penalty  of  the  bond,  the  condition  be- 
ing to  indemnify  ai  parish  againstthe  maintenance  of  a  bastard 
child.     This  was  opposed  on  the  ground  that  the  action  waa 
for  a  single  breach ;  after  which  the  penalty  should  remain 
to  answer  subsequent  breaches,  in  injinititm.     But  De  Gretf^ 
Gh.  J.  said,  "  This  is  really  so  plain  a  case  that  one  know* 
not  what  to  say  to  make  it  clearer.     The  bond  ascertains  the 
damage  by  consent  of  parties.     If,  therefore,  the  defendant 
pays  the  plaintiff  the  whole  stated  damages,  what  can  he  de- 
sire more  ?"    The  other  Judges,  Gould^  Blackstone  &  Mtnsj 
concurred.     In  White  v.  Sealy  et  al.  {Doug.  49,)  the  defend, 
ants  gave  a  bond  in  a  penalty  of  £600,  conditioned  for  tbei 
payment  of  a  yearly  rent  by  another  person  of  £570.     Two 
judgments  had  been  recovered  on  the  bond ;  and  to  the 
third  action  the  defendants  pleaded  the  first  judgment  in  bar* 
The  question  was,  whether  the  bond  was  a  standing 'security 
for  the  I'eht  for  the  whole  term  of  22  years,  or  only  to  thcf 
amount  of  the  penalty.     Bullet^  J.  at  first,  thought  that  the 
plaintiff  might  assign  breaches  under  the  statute  and  recover 
more  than   the  penalty  ;  but  finally   concurred  with  Ld. 
Mansfield  S/  Ashhurst  that  the  defendants  were  liable  only 
for  the  penalty.     Ashhurst^  J.  thought  that  though  a  recove- 
ry beyond  the  penalty  might  be  right  as  to  the  principal,  it 
would  be  inequitable  as  against  the  sureties.     Afterwards, 
in  Lonsdale  v.  Church,  (2  T,  R.  388,)  the  question  arose  on 
a  bond  executed  by  the  defendant  and  others.    The  defend- 
ant, as  receiver  of  the  harbour  dues  of  Whitehaven^  entered 
into  three  bonds  of  £2,000  each,  conditioned  to  account  for 
all  sums  received  by  him.  He  moved  for  a  stay  of  proceedings 
on  the  payment  of  th^  penalty  of  two  of  the  bonds.      Duller^ 
J.  declared   that  he  was  not  satisfied  with  the  decision  in 
White  V.  Sealy  ;  and  cited  Elliot  v.  Davisy  {Bunh.  23,)  CoL 
lins  V.  Collins,  {Burr.  820,)  <Jr  Holdipp  v.   Ofway,  j[2  Saund*^ 
106)  where  the  plaintiff  had  been  allowed  to  recover  mor^ 
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than  the  penalty  by  way  of  damages,  being  the  interest  dae      utica,  . 
by  the  condition  of  the  bond,  or  costs.     And  the  Court  re-      3^J2^ 
fused  a  stay  of  proceedings.    Another  case  {Knight  v.  JMac- 
iearij  3  Br,  Ch,  Rep.  596)  came  before  Buller^  J.  sitting  for 
the    Lord  Chancellor,    and    exceptions    were    taken     to 
the  report  of   the  master,  because  in  calc^ilating  interest  on 
abend  for  the  payment  of  money,  he  had  only  computed  in- 
terest to  the  amount  of  the  penalty  ;  and  Buller  allowed  the 
exception,  deciding  that  the  master  should  have  gone  on 
with  the  interest,  notwithstanding  it  might  exceed  the  penal- 
ly ;  and  he  said  that  While  v.  Sealy  went  upon  the  defend- 
ants' being  sureties.    .But  Ld.  Thurlow^  the  Chancellor^  on 
a  re-ai^ument,  overruled  the  exception,  on  the  ground  that 
the  penalty  was  the  extent  of  the  obligor's  liability.     He 
had  just  before  decided  the  same  thing  in  Tew  v.  The  Earl  of 
Winterton^  (3  Br.  CA.  Rep.  490.)     The  question  came  again 
before    the  K.  B.    in    Wilde  v.   Clarkson,  (6  T.  R.  303,) 
on  a  bond  to  indemnify  the  parish  against  the  maintainance 
of  a  bastard  child.     The  motion  was,  that  satisfaction  should 
be  entered  on  payment  of  the  penalty  ;  and   the  case  of 
Lonsdale  v.  Chwrch  was  cited  against  it*     But  Ld.  Kenyan 
said  ^^  I  cannot  acoede  to  the  authority  of  that  case.     Ac. 
cording  to  that,  an  obligor  who  became  bound  in  a  penalty 
of£lOOOf  conditioned  to  indemnify  the  obligee,  may  be  call- 
ed upon  to  pay  £10,000,  or  any  larger  sum  however  enor- 
moos.     In  actions  on  bonds,  or  any  penal  sums  for  perform* 
ance  of  covenants,  the  act  (6^9  W.  3.  cA.  11,  s.  8,)  says 
there  shall  be  judgment  for  the  penalty  ;  and  that  the  judg- 
ment shall  stand  for  further  breaches  :  but  the  obligor  is  not 
answerable  in  the  whole  beyond  the  amount  of  the  penalty.'' 
The  authority  of  this  last  case,  and  the  c  orresponding  class 
of  cases  was  expressly  recognized  by  the  Court  of  K.  B.  in 
JPavre  y.  Dunkin,  (I  East,  436,)  and  by  the  C.  B.  in  Hef. 
fordy.  jllg€T,{\  Tamt.  218.) 

The  few  American  decisions  that  are  to  be  found  are  also 
at  variance.  In  Tunison  v.  Cramer^  {South.  Rep,  498,)  an 
intimation  is  given,  that  there  are  cases  in  which  a  recov- 
ery maybe  had  beyond  the  penalty ;  but  it  was  held,  in  terms, 
that  this  could  not  be  against  a  surety.  In  Graham  v.  Bick* 
Voft.  IlL  21 


IW  CASES  IN  THE  SUPREME  COURT 

UTICA,  ham,  (4  DatL  149,  4  Yeates^  Rep.  32,  S.  C.)  it  was  decided 
2^-v^  that  where  the  penaltj  is  not  in  the  nature  of  stated  and  as- 
certained damages,  the  injured  party  n»aj  recover  beyond 
the  penalty.  That  case  was  on  &  contract  not  under  seal  for 
the  transfer  of  stock.  In  Harris  v.  Clap,  (1  Mass,  Rep,  308,) 
the  same  thing  was  holden  of  a  bond,  and  against  a  surety, 
Sedgwick,  J.  dissenting.  But  in  Pat/ne  y.  Ellzey,  (2  Wash. 
Rep,  143,)  in  debt  on  a  prison  bounds  bond,  against  the 
surety,  the  Court  of  Appeals  in  Firginia  decided  that  though 
the  plaintiff  may  recover  less,  he  can  not  recover  more  thaa 
the  penalty ;  and  they  lay  this  down  as  a  general  rule,  with- 
out distinguishing  between  a  surety  and  principal.  In  Uni* 
ted  States  v.  Arnold,  (1  Gall.  Rep.  348,  360,)  Stori/,  J.  re- 
marks, "  Noticing  some  contrariety  in  the  books,  I  think  the 
true  principle  supported  by  the  better  aothorities  is,  that  the 
Court  cannot  go  beyond  the  penalty  and  interest  thereon, 
from  the  time  it  becomes  due  by  the  breach.''  On  error,  the 
judgment  in  that  cause  was  affirmed  by  the  Supreme  CourL 
(9  CrancA,  104,  120,  S.  C.)  But  the  amount  to  be  recov- 
ered was  not  drawn  in  question*^ 

The  weight  of  these  authorities  is,  I  thinks  in  fiivour  of  the 
doctrine,  that  in  debt  on  bond  nothing  more  than  the  penalty 
can  be  recovered,  at  any  rate,  nothing  beyond  that  and  in- 
terest, after  a  forfeiture,  even  against  the  principal  obligor. 
But,  admitting  the  doctrine  to  apply  as  laid  dow  by  Ld^ 
Mansfield  in  Lowe  v.  Peers,  and  that  an  action  of  covenant 
would  he  on  the  bond  in  question,  in  which  form  Bush  might 
recover  the  whole  amount  necessary  to  a  complete  indemni- 
ty, {see  also  Winter  v.  Trimmer,  1  BL  Rep,  395,  and  Perkins 
▼.  Lyman,  )  1  Mass.  Rep.  83  ;)  still  it  is  clear  that  this  can 
bold  only  as  to  M^Cracken,  the  principal  y  hot  not  againsi 
Barney,  who  was  a  surety,  and  the  extent  of  whose  liability  it 
the  penalty  of  the  bond.  All  the  cases  agree  in  this,  with 
the  single  exception  of  Harris  v.  Clap  ;  and  this  was  agaiDst 
the  opinion  of  Sedgwick,  J. 

The  plaintiffs  are,  therefore,  entitled  to  judgment* 

Judgment  for  the  plaintiffs. 
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Betar  againit  Willcock** 

Assumpsit,  on  a  promissorj  note,  Pai/ee  v.  Maker.  Plea,  ^^"^^^ 
'noH  assumpsit^  et  non  (iccrevii  infra  $ex  annos.  vit  of  a  debt 

Oa  the  trial,  at  the  ^pril  sittings  in  JV.  York,  (1822)  be-  Z\yenJh!^(^ 
fore  Mr.  Justice  Woodworth,  the  plaintiff  gave  in  evidence  »  commiMi«i- 
the  note,  dated  February  6th,  l8l2,  for  j$772,04,  payable  4  obuUi  hi*  di*. 
months  after  date ;  and  proved  that  the  cap.  ad  rtsp.  was  charge  (which 
issued  December  2d,  181 9,  and  served  on  the  same  day.  der  the  iiibo1« 

Then,  to  take  the  note  without  the  operation  of  the  stat-  J^ffid^  *JJ! 
otc  of  limitaljons,  the  plaintiff  produced  the  petition  and  knowledgment 
proceedings  of  the  defendant,  under  the  '^  act  for  giving  re-  debt  out  of  th#^ 
lief  in  cases  of  insolvency,"  passed  JlprU  12,  1813,  (1  i?.  L.  ?{jj?^*^  "^  . 
460.)  including  a  sworn  inventory  of  the  debt  doe  upon  the  Anaoticmott 
note  at  ^853.26,  principal  and  interest.  Jvftnoiiy^eSI 

The  plaintiff  then  gave  credit  for  *  1 34,79,  received  ^m-  isii,  just  be- 

-  .«.L    .r..^        J.J  fore  the  repeal 

gust  \2th,  1817,  and  rested.  of  the   insol- 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  T^  *^hi<A 
ground  that  no  promise  had  been  proved  within  6  years  be-  was  repealed 
fore  the  suit  was  commenced  ;  but  the  Judge  denied  the  fsiJ^^arred 
motion.  •  by  a  diBcbarge 

The  defendant  then  offered  in  evidence  his  discbarge  un-  toirent  aet  of 
derthe  above  act,  the  reading  of  which  was  objected  to  by  .^/>rtfl*tl811. 
the  plaintiff 's  counsel,  on  the  ground  that  it  was  under  an  act 
passed  after  the  note  was  given;  but  the  Judge  overruled 
the  objection,  and  the  discharge  was  read  in  evidence. 
-     This  was  followed  by  proof  that  the  above  sum  of  $  1 34,79 
was  received  by  the  plaintiff  of  the  defendant's  assignee,  as  a 
dividend'Onder  the  insolvent  act. 

Other  evidence  was  given  in  the  cause,  by  the  plaintiff, 
which  b  not  deemed  material  to  the  questions  raised  by  coun- 
sel and  determined  by  the  Court. 

Verdict  for  the  plaintiff  for  $  1 221 ,38,  subject  to  the  opin< 
ion  of  the  Supreme  Court  upon  a  case,  with  leave  to  either 
party  to  turn  it  into  a  bill  of  exceptions  or  special  verdict 
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T.  A.  Emmet,  for  the  plaintiff.  To  shew  that  the  defend- 
ant's inventory  and  oath  took  the  case  out  of  the  statute  of 
limitations,  he  cited  Smith  v.  Ludlow,  (6  John,,  Rep.  267, 
269,)  Bryan  v.  Horseman,{\  East,  599,)  Rucker  v.  Han- 
ntf,  (tV,  604,  nole{a)  Truman  v.  Fenlon,  {Cozop.  548,  per 
lA*  Mansfield,)  Johnson  v.  Beardsley,  {\  5  John.  3,)  IGng 
V.  Riddle,  (7  Cranch,  168,)  which  last  case  he  said  was  in 
point,  as  well  as  the  case  n(  Mountstephen  v.  Brooke,  (3  J3.  Jir 
A.  141.) 

That  the  receipt  of  the  dividend  could  not  operate  as  an 
accord  and  satisfaction,  he  cited  what  the  Court  said  in  Johnr 
son  V.  Brannan,  (5  John.  Rep,  271,  )  and  IVatkinsonv.  Ing- 
lesby,  (id.  386.)  Fitch  v.  SiUton,  (5  Ik^st,  230.)  Peyton^s 
ease,  (9  Rep.  79  b.) 

That  the  insolvent  discharge  was  inoperative,  he  relied  on 
Roosevelt  v.  Cebra,  (17  John.  108.) 

J.  Anthon  <Jr  J.  0.  Hoffman,  for  the  defendant,  said,  the 
ipain   question  arises  upon  the  insolvent  discharge.     The 
**  act  for  the  benefit  of  insolvent  debtors  and  their  creditors," 
{sees.  34,  ch.  123)  o(  April  3,  1811,  was  in  force  at  the  date 
of  the  note.     This  act  authorized  the  defendant  to  apply 
for  and  obtain  a  dischai^e  of  equal  efficacy  with  the  one 
under  consid^tion,  on  his  own  petition  merely  ;  and  accor- 
ding to  the  doctrine  laid  down  in  Mather  v.  Bush,    16  John, 
233,)  the  statute  of  1811  was  a  part  of  the  contract.     Th^ 
qualification  of  the  defendant's  promise  was,  then,  that  he 
should  pay  the  debt  unless  he  should  become  insolvent,  and 
be  duly  discharged  upon  a  surrender  of  his  property  for  the 
benefit  of  his  creditors.     Then  came  the  act  of  April  1 2, 
1813,  by  which  a  new  condition  was  imposed,  the  assent  of 
creditors,  j  in  amount.     The  defendant  complied  with   this 
added  condition,  and  was  discharged.     Now  the  single  ques- 
tion is,  whether  such  a  law  can  be  said  to  impair  the  obliga- 
tion of  the  original  contract;  and  surely  this  cannot  be  pre- 
tended.   The  demand  of  the  plaintiff  was  rather  fortified  by 
this  farther  condition.     The  case  of  Wendell,  (19  John.  153) 
in  effect,  disposes  of  this  question.     It  was  there  held  that  a 
coptrapt  made  in  October ^  1812,  being  after  the  repeal  of 
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the  act  of  1811  ;  and,  therefore,  in  reference  to  the  act  of 
the  8d April,  1801,  (I  K.  ^  R.  428)  was  not  discharged  by 
the  act  of  the  \^th  Aprils  1813  ;  and  this  upon  the  express 
ground  that  when  the  contract  was  made  the  i  act  was  in 
force  'y  and  the  |  act  narrowed  the  rights  of  the  creditor  and 
impaired  his  contract.  The  converse  of  the  proposition 
follows,  ID  this  case,  throughout,  and  we  ask  the  correspond- 
ii^  conclusion.  This  Court  have  repeatedly  declared  that 
they  will  not  go  beyond  the  spirit  of  the  United  States'  de- 
cisions, which  are  founded  upon  the  idea  of  impairing  con- 
tracts. 

Again  ;  the  plaintiff  is  concluded  by  receiving  the  divi- 
dend. He  has  himself  taken  the  benefit  pf  the  statute  by 
a  very  deliberate  act.  Notice  is  given  ;  he  proves  his  debt 
and  is  paid.  This  is  an  acquiescence  in  the  proceedings 
by  which  the  creditor  should  be  concluded.  He  stands  in 
tbe  light  of  an  ordinary  petitioning  creditor.  The  only  dif- 
ference is,  that  the  plaintiff  consented  after  the  di.-^chai^e ; 
whereas  the  petitioning  creditor  does  the  same  thing  before. 
This  case  is  certainly  much  stronger  than  that  of  Field  v. 
Homlandj  (17  John^  85.)  The  plaintiff's  acts  of  acqui- 
esence  are  much  less  equivocal  here  than  in  that  case.  The 
ground  of  a  discharge  under  the  English  bankrupt  law,  is 
similar  to  that  which  we  take  here«  The  receiving  a  divi- 
dendy  and  signing  a  certificate,  are  deemed  an  election  of 
the  creditor  by  which  he  is  concluded.  (Ex  parte  Freeman^ 
4  Fes.  836.  Grosvenor,  Ex  parte,} 4  Ves.  587.)  After  the 
creditor  has  proved  his  debt  and  received  a  dividend^  he  is 
never  permitted  to  proceed,  until  he  first  refunds  what  he 
has  received  ;  (1  Cookers  B.  L,  127,  and  the  cases  there  ci- 
ted ;)  not  a  case  can  be  found  «to  the  contrary  ;  and  it  is  a 
fatal  objection  to  this  action,  that  the  plaintiff  has  not  re- 
fanded. 

Tbe  statute  of  limitations  has  been  so  nearly  explained 
away,  that  Courts  feel  a  disinclination  to  multiply  ex- 
ceptions to  it  beyond  what  has  been  done  already*  (Clem' 
enlson  v.  Williams^  8  Cranch^  72.)  It  is  now  well  set- 
tled by  the  decisions  of  this  Court,  that  the  admission  of 
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wh&t  will  coDstkute  a  debt,  but  at  the  same  time  claiming  a 
discharge  from  it,  will  not  prevent  its  being  barred.  {Sandf 
y.  Gelston^  15  John.  511.)  The  admission  insisted  onherei 
depends  upon  the  same  principle.  It  was  for  the  purpose 
of  obtaining  a  dischai^e. 

Emmet,  in  reply.  The  objection  that  the  dividend  should 
be  refunded,  was  not  made  at  the  trial  :  and  it  is,  therefore, 
too  late  to  raise  that  point  here.  But  the  English  doctrine 
relied  upon  does  not  apply.  It  is  for  the  benefit  of  the  cred- 
itor, who  may,  by  the  act  of  refunding,  avoid  the  dis« 
chaise,  and  proceed  at  law  ;  but  will  not  be  permitted  to 
do  this  till  be  places  every  thing  in  statu  quo.  Accordingly, 
if  be  elect  to  withhold  his  sanction  to  the  proceedings  un- 
der the  comndission,  he  must  refund  hit  dividend  for  the  ben* 
efit  of  the  oth^r  creditors.  His  remedy  depends  upon  hig 
own  choice.  The  law  there  has  full  power  to  discharge ;  and 
the  doctrine  goes  upon  that  ground.  With  us,  the  discharge 
does  not  affect  the  contract*  The  election  which  the  plain** 
tiff  sets  up  against  us  as  conclusive,  is  merely  an  election  to 
give  the  discharge  its  true  operation,  which  does  not  affect 
the  contract  beyond  the  amount  of  the  dividend,  Sturges 
▼•  Crowninahield,  (4  Wheat,  1 22,)  gives  us  a  right  to  pro- 
ceed against  the  property  acquired  after  the  assignment,  for 
the  balance  beyond  the  dividend  ;  though  it  protects  the  per- 
son of  the  debtor }  a  case  very  difierent  from  the  English 
bankrupt  discharge,  whose  clear  operation  is  to  take  away 
all  liability,  both  from  property  and  person.  We  are  bound 
8o  far  as  the  law  is  valid  ;  but  no  farther.  The  case  of 
Field  V.  Howland,  docs  not  apply.  All  the  Court  say  in 
that  case  is,  that  where  they  would  have  granted  a  dis 
continuance  at  a  previous  stage  of  the  action,  they  will 
stay  execution  perpetually,  if  the  application  to  discon^ 
tinue  is  delayed  and  lost  by  suffering  fkial  judgment.  The 
appeal  comes,  in  such  a  case,  to  the  equitable  powers  of  the 
Court.  The  doctrine  of  election  was  not,  perhaps,  suffi- 
ciently considered  in  that  case  ;  for,  surely,  nothing  is  plaig* 
er  than  that  election  should  never  bind  any  farther  than  the 
itatute  can  legally  operate  ;  and  the  withdrawing  all  opposi- 
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tioD  to  the  dischai^  in  that  case  was,  in  law,  and,  probably, 
IB  &ct,  merely  saying,  ^'  I  will  suffer  the  law  to  take  its 
course,  and  discharge  the  person.'^  It  could  operate  in  that 
way  only  ;  and  why  should  an  abandonment  of  opposition, 
and  even  the  receiving  a  dividend,  or  taking  that  which  the 
areditor  cannot  have  in  any  other  way,  bii;di  him  to  all  in-> 
teots  f 

As  to  the  question  whether  the  discharge  affects  the 
eoBtract,  what  are  the  circumstances  ?  The  note  was  giv- 
en  February^  6,  1812.  It  may  more  properly  be  said  to 
bave  been  made  in  reference  to  the  law  which  had  then 
probably  passed  both  houses  of  the  legirdature  ;  and  was 
merely  awaiting  the  sanction  of  the  council  of  revision,  the 
act  of  February  14/&,  1813,  which  finally  passed  only  8  days 
after  the  date  of  the  note,  repealing  the  act  of  1811,  and 
leaving  the  contract  to  the  operation  of  the  act  of  1801^; 
Yet  we  are  told  that  the  law  of  1811,  interweaves  itself  in 
ibe  contract*  This  should  be  qualified  with  the  provision 
(hat  the  law  continues.  Taking  the  reasoning  of  the  other 
party,  without  this  qualification,  the  defendant  may  say,  '^  I 
will  still  have  the  benefit  of  the  act  of  1811,  though  re-" 
pealed.  It  was  a  part  of  my  contract ;-  and  the  repeal  im- 
pairs the  obligation  of  the  contract  on  my  side,  and  for  my 
benefit.'^  But  this  will  not  be  contended.  The  act  of 
182 1  IS  put  out  of  the  way  by  the  repeal.  It  is  as  if  it  had 
never  been  ;  and  the  note  stood  subject  to  be  dischai^ed  by 
the  }  act  only.  Then  the  act  of  1813  attempts  to  ipipailr 
the  contract  by  granting  greater  facilities  of  dtschai^e.  If 
the  act  of  f  8 1 3  had  repealed  the  act  of  1 8 1 1 ,  so  that  the  one 
system  had  passed  smoothly  and  unbroken  into  the  other, 
there  might  be  plausibility  in  the  opposite  argument. 

[WooDTVORTH,  J.  The  length  you  go  would  make  il 
out  that  the  ntw  insolvent  act,  though  it  recognize  the  prin- 
cipleof  the  old  one  existing  at  the  time  of  the  coii(ract9 
and  narrow  the  facility  of  discharge,  would  be  inopenih 
live,  because  a  new  and  duiinct  act.} 
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utiCA,  Emmet.     Certainly.  Upon  any  other  principle,  the  debt- 

^]J|:J^'     or  could  never  be  deprired  of  the  benefit  of  the  insolvent 
law,  as  it  existed  at  the  time  of  the  contract. 

Curia^  per  Savage,  Ch.  J.  (after  stating  the  case.)  The 
first  question  is,  whether  the  inventory  and  affidavit  of  the 
defendant  is  a  suffieient  acknowJedgmient  to  take  the  debt 
out  of  the  statute  of  limitations.  It  is  certainly  an  admission 
that  the  note  was  due  and  unpaid!,  and  that  will  authorize 
us  to  presume  a  promise,  unless  the  acknowledgment  is  ac- 
companied with  expressions  which  negative  that  idea. 
(Sands  V.  Gelslon^   l5Jokn.5\U) 

2.  Was  the  defendant's  discharge  a  bar  ?  The  note 
was  given  before  the  repeal  of  the  act  of  1811  ;  and,  ac- 
cording to  the  decision  of  this  Court,  in  Mather  v,  Btishj 
(16  John.  246,  251,)  the  contract  between  the  parties  was, 
that  the  note  should  be  paid,  unless  the  defendant  became 
an  insolvent  debtor  within  the  meaning  of  the  act  of  181 1, 
and  was  duly  discharged  from  his  debts  according  to  its  pro- 
visions. By  that  act,  he  was  entitled  to  his  dischai^e  on  his 
own  petition,  and  on  surrendering  his  property  for  the  benefit 
of  his  creditors.  By  the  repeal  of  the  law  of  1811,  which 
took  place  a  few  days  after  the  date  of  the  note,  the  law  of 
1801  was  revived,  which  requires  the  assent  off  of  the 
creditors  of  the  insolvent,  before  he  can  be  discharged. 
The  repeal  of  the  law,  therefore,  was  favourable  to  the 
plaintiflf.  The  act  of  1813,  materially  varied  the  princi- 
ple of  the  law  of  1801,  in  as  much  as  it  removed  some  of 
the  difficulties  in  the  way  of  obtaining  a  discharge  by  sub- 
stituting the  assent  of  |  instead  of  J  of  the  creditors. 

It  cannot  be  denied,  that  according  to  the  decisions  of 
this  Court,  a  dischai^e  under  the  act  of  1811,  which  did 
not  require  the  assent  of  any  one  creditor  of  the  defendant, 
would,  had  that  act  continued  in  force,  have  dischai^ed  the 
defendant  from  the  payment  of  the  note  in  question.  Had 
the  law  of  1811  been  immediately  followed  by  that  of  1813-, 
the  provisions  of  which  are  so  much  more  unfavourable  for 
the  defendant,  the  validity  of  the  discharge  would  not  be 
disputed ;  for  it  is  distinctly  admitted  by  the  reasoning  of 
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the  Court,  iq  the  matter  of  Wendell,  (19  John.  153,)  that 
had  theprovisions  of  1801  been  contiaued  in  force,  the  law  of 
1813  would  have  been  valid  as  to  contracts  entered  into  un- 
der the  law  of  1801,  notwithstanding  any  revision  or  re-en- 
actment of  those  provisions.  Does,  then,  the  fact  that  the 
law  of  1801  was  in  force  for  about  one  year  after  the  date 
of  the  note,  alter  the  rights  of  the  parties  ?  The  act  of 
1801  #a8  not  in  tbescontemplation  of  the  parties  when  they 
eatered  into  this  contract.  It  is  true,  that  while  that  act 
was  is  force,  the  defendant  could  not  have  obtained  his  dis- 
chai^e  without  the  assent  of  }  of  his  creditors.  But  had 
the  legislature,  on  the  12/A  jipril,  18] 3,  re-enacted  the  act 
of  1811,  instead  of  the  |  act,  would  not  a  dischai^e  under 
the  fonner  be  valid,  as  being  the  precise  terms  on  which. it 
was  originally  agreed,  that  the  defendant  should  be  absol- 
ved from  hts  contract  ?  Most  certainly.  If,  then,  the  de- 
fendant has  done  aii  which  his  contract  required,  to  absolve 
him  frooi  it,  and  something  more,  shall  the  additional  difB- 
cnlties,  the  assent  of  |  of  his  crediors,  imposed  on  him  by 
the  act  of  1813,  operate  to  his  prejudice,  and  invalidate  a 
discharge  which,  without  such  assent,  would  have  been  valid 
between  these  parties  ?  I  think  not ;  and  am,  according- 
I/j  of  opinion,  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 
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Aug,  1894  B18SELL  agaifisi  Hopkins. 


BiBsei  On  error  from  the  Court  of  Common  Pleas  of  the  coontjr 

Hopkint.      of  Livingston^     The  action  in  the  Court  Below  was  trover^, 
•for  a  bay  mare,  hy  Hopfcins  against  Bissel,  in  which  the  jurf' 
ion'^of^'*^!^  found" a  special  verdict,  as  follows  : 

coDtiuaing:  in  That,  before  the  conversion  of  the  mare,  one  Jesse  Dryer 
tersnie  b'^not  ^^^  ^^^  Owner,  and  had  the  possession  of  her  ;  and  on  the 
•oncl.isiye,hut  \st  October,  1819,  executed  and  delivered  to  Hopkins  di  cer^ 
«w,  *  evidence  tain  fnstrumentin  writing  as  follows  r  ^^  ^274,84}.  Whereat 
•reSTto^^and  ^'  ^^^^^  ^H/^^y  ^^  indebted  to  Samwl  M»  Hopkins  m  the 
B>a.v  be  ex-  sumof  two  hundred  and  t*eventy-foi]r  dollars  and  eighty-four 
It^^M  atuffi-  *"^  ^  ^^^^  cents,  being  the  balance  of  our  accounts  this  day 
•lent  expieoa-  adjusted ;  therefore,  to  provide  for  the  payment  and  security 
m\e  was  bona  thereof,  I  have  sold  and  delivered  to  the  said  Samuel  M.  Hop'^ 
vSaabie  ^°  ■  Atn5lhe  following  goods  and  chattels,  to  wit:  one  Bay  mare, 
sideratioo,  aod  One  COW,  three  yearling  heifers,  four  grown  hogs  and  five 
lenioDo^  't^  shoats,  one  stack  of  hay,  a  quantity  of  hay  in  the  barn,  four  and 

vendor  was  in  a  half  acres  of  coTO  on  the  Tallmaflge  flats,  three  acres  of 

pursuance    of  .  •      .•-      •      r.  •  1   ^  f 

tome     a^ee^  com  on  the  upland  in  the  Stimson  lot,  or^e  acre  of  potatoes, 

«««i8teiS;with  ^^^  ^^^^  the  garden  vegetables,   one  bed  and  bedding,  one 

bonesty  in  the  bedstead,  two  sets  of   chairs,  two  tables,  one  cupboard  and 

wheriT  a"ten-  ^'^''^e  pair  of  fir^dogs,  one  five  pail  kettle,  part  of  a   set  of 

ant  sells  oxen  blacks^mith  tools.  And  whereas  part  of  the  above  articles  are 
to    bis    land-  ,  .      .       •  .  .     .         ^ 

lord,  in    pay-  growmg  Crops,  and  cannot  now  be  justly  estimated,  therefore 

B*'n  aofa<n^ee-  '^  '*  agre^<^<  ^hal  the  other  above  articles  shall  be  apprai  ed  by 
»ent  that  the  Jerome  Curiiss.  and  the  corn  and  other  crops  shal^l  be  estimft- 
HtairthemVo  *®^  ^*  ^^^^  value.  according  to  the  quantity  when  harvested  ^ 
work  his  farnj.  gnd,  thereupon,  the  condition  of  this  conveyance  is,  that  up^ 

80  where />    -  ^'  ,     .       ,       ,  •  ,  ,         .    ^ 

mort^a^ed     a  on  payment  being  made  tn  the  above  articles,  or  otherwise^  to 

Hous'  *"other  the  above  amount,  the  surplus  and  rennaining articles,  if  any, 

personal  chat-  shall  be  released  to  the  said  Jesse  Dryer.    Leicester,  I  st  Oc^ 

•ecare^nhon-  ^ober,  1819.     Jesse  Dryer,'^     Upon  the  back  of  which  in- 

cst   debt,  but  gtrument  there  was,  on  the  2d  October,   1819,  an  endorse- 

retained,   pos-  •     ,      »  ^       •  ^  n 

session  of  the  ment  made  by  Jerome  Curtiss,  as  tollows  : 

mare,        with 

JTt  consent,  in  order  to  settle  and  close  D^t  business  as  eenstable,  he  having  no  other 

boraa,  and  also  retained  pos&efsioB  of  the  other  articles   to  carry  on  his  business;  heid,  n 

fufficient  ezplanatioa.  and  that  this  was  not  fraudulent  as  to  0  editors. 

A  bill  of  sale  of  chattels,  declariso:  that  it  is  to  secure  a  debt,  and  providing  that,  on 
payment  of  the  debt  by  the  articles  or  otherwise,  the  surplus  aod  remaining  articles  shall  be 
released  to  the  vendor,  is  a  mortgage ;  and  poBseasion  of  the  ahattala  """'"^M'^g  itt  tke 
mortgagor,  ia  not  eYidenae  of  fraui^ 
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"  Appraisal  of  the  mthingood$  and  chailels. 

V^VICA, 

**  The  bay  mare, 

$00 

Aagr  18^4» 

cow. 

15 

Bin«U 

3  yearHng  heifers,  at  ^6, 

1^ 

Thpiam- 

4  growB  hogs,  at  $4, 

26 

3  sboata,at|l, 

5 

1  stack  haj,  about  2  tons. 

10 

4  tons  hay  in  the  barn,  $6  ton^ 

^4 

1  bed  and  bedding, 

26 

1 

1  bedstead,  (walnut) 

2 

2  ssets  chairs — one  at  36^.  and  one  60f* 

12 

S  pine  tables,  jS3, 

6 

I  pine  cupboard. 

5 

2  pr.  fire  dogs,  (cast) 

6 

1  five  pail  kettle, 

^ 

Blacksmitd^s  tools,  viz.  1  bellows, 

(old)                                               ^15 

1  stake  or  beak-horn,                             « 

4  pr.  tongs,                                                3 

1  small  sledge-hammer,  and  3  hand 

bammers,                                             6 

1  buttress.  45. — shoeing  iron,  4«. — 

clenching  iron,  2««                             1,25 

3  panchesi                                                50 

27,7^   * 

$237,75 
2 J  October,  1819,  Jerome  Cur/ty*," 

That  on  the  1^/  January^  1821 ,  D^j^er  executed  to  Hopkins  IBi 
certain  other  instrument  in  writing,  which  was  written  on  the 
same  paper  containing  the  first,  in  these  words :  ^'1821,  Jan* 
1.  Settled  the  account  of  the  above  to  this  time,  and  adjusted 
the  balance  at  one  hundred  and  forty-six  rVtr  dollars,  for 
winch  so  much  of  the  above  property  as  remains  on  hand  is 
to  remain  liable.  The  bay  mare  above  mentioned  is  to  be  de- 
livered to  Malcom  APMfvghtonj  on  demand,  but  she  is  inten- 
ded to  remain  in  said  Drytr^s  use  for  the  present,  and  he  is  to 
pajr  into  EHhu  Scofieli*s  bands,  for  said  Hopkins,  in  good  judg- 
nenta  or  a^coritieai  or  to  aaid  AP/faughtott^s  bands  in  grain,. 
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UTICA, 
^og.    1824. 


the  amount  of  fifty  dollars,  within  one  month,  and  on  contio* 
uing  his  payments  in  proportion,  the  mare  is  intended  to  r^ 
main  with  him.  Jesse  Dryer.^'^     That,  in  the  itionth  of  ^/irti, 
1817,  a  book  account  commenced  between  the  plaintiff  and 
Dryer ;  that  settlements  were  made  al  diSerent  times  be- 
tween them,  beside  tbose  already  mentioned  in  writing  ;  and 
that,  at  the  time  of  the  several  settlements,  including  the 
above  written  ones,  Dryer  was  justly  indebted  to  the  plaintiff 
to  the  amount  of  the  several  sums  in  the  instninoents  in  wri- 
ting mentioned  ;  that,  from  the  time  the  plaintiff's  account 
commenced,  Dryer  continued  considerably  indebted  to  him, 
and  is  now  justly  indebted  to  him  to  the  amount  of  more 
than  ^100;    that  in  September^   1817,  Z>ryer  rented  of  the 
plaintiff  a  tavern  stand  and  small  farm,  at  %\^(^ per  armum^ 
and  continued  therein  (but  subsequently  at  reduced  rents) 
till  the  time  the  mare  in  question  was  sold  by  direction  of  the 
defendant,  as  hereinafter  mentioned  ;  that  a  large  part  of 
the  plaintiff's  account  was  for  rent,  and  that,  at  the  time  of 
the    sale  of  the  m^re  hy  the  defendant,    more  than  one 
year's  rent  was  due  from  Dryer  to  the  plaintiff.  That  in  the 
month  of  November^  1817,  an  account  commenced  between 
Dryer  and  the  defendant,  and  in  March,  18?0,  a  considerable' 
balance  being  due  the  defendant,  he  commenced  an  action  a* 
gainst  Dryer  ^  in  the  Court  of  Common  Pleas  of  the  county  of 
GeneseCynnd  in  September  term  thereafter  recovered  a  judgment 
against  Dryer,  in  that  Court,  for  |$91,58,  and  on  the  4th  day 
o{  January,  1821,  the  defendant  caused  execution  to  be  issu* 
ed  oh  his  judgment,  and  delivered  to  the  Sheriff  of  Genesee; 
tliat  the  defendant  directed  the  Sheriff  to  levy  on  the  mare 
in  question,  by  virtue  of  his  execution,  if  possible,  while  the 
mare  was  off  the  premises  rented  by  Dryer  of  the  plaintiff; 
that,  pursuant  to  such  directions,  the  Sheriff  did  levy  and 
seize  upon  the  mare,  while  off  the  premises,  but  in  the  possess* 
ion  of  said  Dryer,  and  sold  the  same  at  publick  auction  or  ven- 
due, in  the  month  of  February,  1821,  at  which  sale  the  defen- 
dant became  the  purchaser,  and  took  and  led  away  the  mare, 
and  that  no  rent  was  tendered  or  offered  to  be  paid  to  the 
plaintiff;  that  before  the  sale,  the  defendant  had  notice  of  the 
plaintiff 's  claim  to  the  mare,  that  Dryer  bad  been  a  con- 
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fttabtep  and  had  considerable  unsettled  business,  and  the  spe- 
cial object  of  leaving  the  mare  in  his  possession  was,  (as  be 
had  no  other  horse)  to  close  such  bgsiness,  by  which  means, 
as,  he  stated  at  the  time^  he  hoped  to  make  his  payments  ; 
that  applicaiioQs  were  afterwards  made  to  Dryer  to  seil  the 
mare,  (being  a  well  known  animal,  and  considered  valuable) 
to  vbich  be  always,  after  the  pledge,  answered,  that  she 
was  not  his,  and  that  the  plaintiff  had  a  claim  on  her,  or 
owned  her,  and  the  fact  of  the  plaintiff's  claim  was  publick- 
iy  known ;  that  the  appraisal  by  Curtiss  was  meant  to  be  a  . 
fair  one,  according  to  his  best  judgment ;  that  Curtiss,  and 
also  M^Naughton,  (being  the  only  persons  who  were  pre« 
sent  at,  and  conversant  with  the  transaction  between  the 
plaintiflf  and  Dryer)  both  supposed  that  no  secrecy  or  con- 
cealflnent  was  intended,  and  never  themselves  had  the  least 
reserve  upon  the  subject,  or  knew  of  any  ;  that,  at  the  time 
the  bill  of  sale  was  executed.  Dryer  was  indebted  to  the 
plaintiff,  and  to  the  defendaiit  and  toothers,  but  no  judgment 
Off  execution  existed  against  him,  unless  for  some  trivial 
amount,  till  subsequently  to  the  assignment ;  thsit'the  mare 
remained  in  Dryer^s  possession  from  the  time  when  the  in* 
strament  in  writing  first  above  mentioned  was  executed,  till 
the  seizure  by  the  Sheriff;  that  part  of  the  articles  mention- 
ed in  the  appraisal  herein  before  mentioned,  had,  from  time 
to  time,  been  delivered  and  credited  to  Dryer  in  account, 
but  that  Dryer  ma^e  no  payment  after  the  settlement  of  the 
Ut  of  January,  1831,  except  the  sum  of  {1,50,  till  the  time 
of  sale.  And  if,  &c.  then  the  jurors  say,  &c.  and  then  they 
assess  the  daotages  of  the  plaintiff,  kc.  to  $62,62,  kc.  And 
bereupoD,  &c. 
Judgment  was  for  the  plaintiff  below. 

Talcoit,  (Attorney  General)  for  the  plaintiff  in  error,  sub- 
mitted the  following  written  points^  or  propositions  to  the 
Court. 

I.  "fhe  Brst  bill  of  sal^  does  noi^h^w  on  Us  face  that  the 
possession  of  the  horse  should  be  in  the  vendor ;  and,  there- 
fore, U  is  fraudulent  in  law  a^inst  creditors.  Whether  there 
was  frapd^  m/ocf 9  is  not  material* 


UTICA, 
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Biisell 
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Auj^.    1824. 
Binell 

V, 

HopkioB. 


2«  This  bill  of  sale  is  not  a  mortgage.  There  was  no  time' 
for  the  payment  of  the  debt  secured  by  it— no  means  pointed 
out  of  obtaining  payment  out  of  the  properiy.  It  was  an 
everlasting  pledge,  without  delivery  of  the  thing  pledged,, 
and,  therefore,  void.  If  a  creditor  can  keep  olher  creditors 
at  bay,  by  such  a  contrivance,  for  one  day^  he  may  for  teo 
years.  Leaving  the  horse  in  the  debtor^s  possession  was, 
therefore,  fraudulent  against  creditors. 

3.  Payment  of  the  debt  was  not  the  cre^itor^s  object  io 
taking  the  bill  of  sale.  //  was  to  prevent  other  creditors 
from  taking  the  property.  The  niemorandum  at  the  foot  of 
the  bill  of  sale,  dated  in  January^  l^'-l?  was  an  attempt^yVi^r 
days  before  the  levy,  to  account  for  the  possession  of  the 
property  continuing  in  the  vendor^  and  thus  change  the  na- 
ture of  the  sale.  The  excuse  for  leaving  the  horse  in  the 
vendor's  possession,  was  not  sufficient.  A  year  and  half  is 
an  unreasonable  time  to  settle  t)is  accounts  a&  constable,  ^c. 
Both  plaintiff  and  defendant  were  creditors,  and  the  one  ob- 
taining tl)e  possession  ought  to  have  the  pnperty. 

4.  Th^  defendant's  knowing  of  the  plaintifl's  claim  can- 
not affect  the  case  \  for  if  tlie  sale  was  vtid^  as  against  him, 
his  knolwledge  of  such  void  claim  is  nothing. 

5.  As  landlord,  the  defendant  in  error  might  have  distroin- 
cd,  if  any  rent  was  due,  and  tha  property  having  been  sei- 
zed off  the  premises,  he  cannot  maintain  trover  for  it.  Be- 
sides, it  does  not  appear  that  the  rent  due  was  that  of  the 
last  preceding  year. 

6.  At  the  time  of  the  taking  and  sale,  the  defendant  in  er- 
ror had  no  right  of  possession. 

He  added,  that  in  examining  these  propositions,  it  becomea 

(a)  13  Eto.  necessary  to  look  back  to  the  statute  of  ElizahHh.{a)     Up- 

timott    vtrbar  on  the  question,  whether  leaving  property  in  the  hands  of  the 

im,  I  R.  L.  vendor  is  fraudulent  as  to  creditors,  a  variety  of  principles 

are  scattered  through  tl^e  books.   Sometimes  we  are  told  the 

Court  are  to  take  the  question  into  their  own  hands-T-aome- 

times  that  it  is  to  be  left  to  the  jury — sometimes  that  such  a 

possession  is  fraud,  ;7er  56 — sometimes  that  it  is  so, /^rtmo/a- 

ci«,  only — sometimes  that  possession  is  not  fraudulent  where 

the  sale  is  conditional — fiometimes  that  it  is  so.  whether  the 
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tk\t  be  absolute  or  conditional.    I  take  this  to  be  the  genet'      Vtica, 
«I  principle,  M<l(  /A^  whole  depends  upon  the  intention  of  the      ^Ji^'-,^^ 
parties.    That  Jntention  in  this,  as  in  atl  other  cased,  is  some- 
times to  be  found  bj  the  jurj,  and  sometinies  it  is  matter  of 
law,  referribte  to  the  Court,  and  to  be  presumed  not  only 
with,  birt  even  against  evidence*     Thus,  Lord  Mansfidd^  in      .^^  ^  ^ 
Worselry  r.  De  Mattos  :{b) ''  Whether  a  transaction  be  fair  or  474, 
fraadalent,  is  often  a  question  of  law  :  it  is  tbe  judgment  of 
fa»,  upftn  facts  and  intents."     Intent  is  either  in  fact  or  in. 
law.    There  are  a  variety  of  circumstances  from  which  the 
law  will  infer  an  intent  t  in  others  it  mu3t  be  found  by  a  ja« 
ry,  and  is  then  a  question  of  fact.     An  inference  of  law  is 
not  to  tie  resisted  ;  and  this  proposition  is  well  illustrated  by 
the  criminal  code.    One  sends  a  child  to  a  drawer,  who  takes 
thence  sr  poisoned  apple,  eats  it,  and  is  killed.     It  is  a  ques- 
tion of  fact  for  the  jury,  whether  the  child  was  sent  on  pur 
pose.     If  he  was,  they  should  find  the  sender  guilty  of  mur- 
der.    On  the  other  hand,  if  one  gives  a  poisoned  apple  to  A^ 
with  intent  to  nrarder  A  by  his  eating,  and  it  should  accidea«' 
tally  come  to  the  hands  of  the  child,  and  the  donor  should  even' 
tnlerfere  to  prevent  the  child's  eating  rt,  yet  the  child  being 
killed  by  eating  the  poisoned  apple,  the  tlonor  is  guilty  of 
ittiirder ;  for  the  law  w^ill  infer  an  intention  to  kill  the  child, 
even  against  tbe  fact.  It  is  the  same  thing  as  to  fraud.  Where 
it  depends  on  the  actual  intent,  it  is  for  the  jury  :  if  upoD 
the  constructive  intent,  the  whole  is  a  matter  of  fegal  infer- 
ence for  the  Court. 

We  shall  doubtless  be  told  that  this  is  the  case  of  a  mert 
tftortgage,  and  that,  therefore,  possession  need  not  follow* 
This  position  is  not  maintainable  ;  and  the  only  case  which 
looks  that  way  is  Bat  row  v.  Paxton*{c)    The  acknowledged     (e)  $  /^ 
distinction  between  a  mortgage  of  goods  and  a  pledge,  wilt.  ^'^^ 
be  found  in  I  Powell  on  Mortgages^  3,  4,  and  in  the  2d  chap* 
ler,  p.  29,  the  subject  is  taken  up,  and  almost  the  whole  ol 
tfiat  chapter  is  devoted  to  the  inquiry,  in  what  cases  pos- 
session of  the  mortgagor  and  vendor  is  fraudulent  as  to  cred» 
itors  and  purchasers  ;  and  mortgages  and  absolute  sales  are 
placed  by  him  on  the  same  footing,  in  which  he  is  abundantly 
fostaiaed  by  ibe  cases  which  he  cites.     He  b^ins  tbe  cbap' 
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ter  bj  sajiDg,  that  "A  mortgage  being  a  contraict  of  sale  exe- 
cuted, with  power  to  redeem,  must'have  all  the  properties 
and  qualities  incidentaj^to-the  validity  of  an  absolute  dispo- 
sition.^' He  then  proceeds  directly  to  apply  the  statute  of 
Elizabeth  to  fraudulent  mortgages  of  chattels  ;  and  considers 
the  mortgagor,  who  continues  in  full  possession,  as  within  its 
purview.  We  do  not  deny  the  doctrine,  that  when  there  is 
such  a  conditional  sale,  that  possession  in  the  vendor  is  con- 
sistent with  it,  the  possession  is  no  evidence  of  fraud ;  but  a 
mortgage  is  not  that  case.  There  the  property  passes  pre- 
sently, defeasible  by  condition  subsequent ;  but  it  is  only 
where  the  condition  is  precedent,  that  the  vendor's  possession 
may  be  said  to  be  consistent  with  the  deed.  The  bill  of  sale' 
should  be  such  as  to  vest  a  future  interest ;  as  where  it  is  to 
become  absolute  on  the  payment  of  a  sum  of  money  at  an- 
other day.  What  the  Court  say  in  Barrow  v.  Paxtan^  \Bf 
that  '^  delivery  always  accompanies  a  pledge,  but  a  mortgage 
of  goods  is  often  ra/u/ without  delivery."  These  words,  of- 
ten  valid,  are  very  cautious  and  qualified.  They  are  no 
more  than  may  be  said  of  an  absolute  sale  without  change  of 
possession^  which,  in  common  with  a  mortgage,  may,  under 
peculiar  circumstances,  o/ien  be  valid.  Barrow  v.  Paxton 
presented  one  of  those  circumstances.  The  bill  of  sale  re« 
tained  a  right  of  distress.  The  goods  continued  on  the  de- 
mised premises,  and  the  rights  of  creditors  were  not  at  all 
in  question.  The  defendant  was  a  purchaser,  with  fall  no- 
tice of  the  plaintiff's  claim — a  mere  fraudulent  volunteer 
who  had  no  right  to  protection.  The  remark  of  the  Coori, 
that  a  mortgage  may  be  often  valid,  unaccompanied  with  de- 
livery, is  sustained  by  various  other  acknowledged  excep- 
tions to  be  found  in  the  2d  chapter  of  Powell,  before  qaoted* 
Why  should  there  be  any  distinction  between  an  absolute 
sale  and  a  noortgage  ?  Why  is  it  that  continuance  of  possess- 
ion in  the  vendor  is  holden  fraudulent  ?  Because  it  gives 
him  credit.  Where  is  the  difierence  in  fact,  whether  the 
vendor  has  given  a  mortgage  or  bill  of  sale  ?  How  mocb 
better  off  is  the  creditor  on  account  of  the  proviso  in  the  bill 
of  sale,  than  if  be  had  been  deprived  of  the  property  with- 
out a  proviso  ?  The  principle  contended  for  on  the  other 
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side,  leads  to  all  the  erib  of  allowing  an  absolute  sale,      ^J'^^\ 
without    a    transfer  of  possession.     AH  the  parties  need        *^' 
do,  iQ  order  to  give  it  complete  eflfect,  is  to  attach  a  proviso. 

In  C/«y6orn  V*  i£//.(J)  a  mortgage  of  personal  property, 
the  possession  continuing  in  the  mortgagor,  was  declared 
valid,  upon  the  sole  ground  thkt  such  mortgages  were  recog-  p^^\JS^^^ 
vazed  hj  a  statute  of  Virginia^  which  guarded  against  fraud, 
bj  providing  that  the  mortgage  should  be  recorded,  like  our 
Biortgages  of  land.  But,  even  in  that  case,  the  question 
did  Dot  necessarily  arise  ;  and  the  conveyance  was  pronoun- 
ced void,  on  the  ground  that  the  equity  of  redemption  had 
heen  released,  and  the  possession  of  the  vendor  continued 
notwithstanding.  This  was  the  only  point  directly  before 
the  Coart.  The  remarks  in  regard  to  the  moilgage,  as 
sach,(e)  are  mere  obiter  dicta  of  the  President.  ^  ^^  *^'  ^^ 

The  case  of  Clow  Sir  Sharp  y.  Woods^  decided  by  the  Su« 
preroe  Court  of  Pennsylvania^  at  Pittsburgh,  Sept.  1819, 
JMS.(/')  drew  in  question  the  validity  of  an  unrecorded  raort-  (/)  17  Vtsm 
gage  of  goods,  which  continued  in  possession  of  the  mortga-  erub2»i96»fi« 
gor.  It  was  adjudged  fraudulent  as  to  creditors,  from  the  W* 
mere  circumstance  of  the  continued  possession ;  and,  per 
Gibsonj  J.  in  delivering  the  opinion  of  the  Court — ^'  The 
statate,  13  Eliz.  does  not,  in  words,  declare  a  conveyance  of 
goods  fiaadalent,  where  the  vendor  retains  possession  ;  but, 
in  general  terms,  renders  void  all  conveyances  made  to  the 
end,  purpose  and  intent  of  defrauding  creditors.  Hence  it 
becomes  incumbent  on  the  Courts  to  determine,  from  all  cir- 
Cttmatances  of  the  case,  whether  the  conveyance  be  or  be 
not  made  with  a  fraudulent  intention  ;  .and,  in  judging  of 
that,  it  is  held,  that  any  neglect  in  leaving  the  vendor  in  pos- 
session, is  fraudulent  within  the  statute.  The  general  rule 
is,  that  the  possession  must  be  transferred  to  the  purchaser. 
But,  it  has  been  said,  the  rule  does  not  apply  to  conditional 
sales  :  that  is  altogether  witnout  foundation;  for  neither  this 
statute,  nor  27  Eliz.  which  provides  for  the  securing  of  pur** 
chasers,  makes  any  difiference  between  absolute  and  condi« 
ttonal  sales*  The  only  question  is,  whether  the  sale  be  fraud- 
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^Tic^  ulerit ;  and,  if  it  be,  it  is  within  the  statnte.  Delivery  of  ike 
subject  matter  of  the  contract,  is  as  requisite  in  the  case  of  a 
mortgage  of  goods,  as  it  is  in  the  case  of  an  absolute  50/e.'' 

In  Ri/ali  V.  Rolle,(g)  this^  question  was  much  considered^ 
and  the  doctrine  laid  down  is,  in  teims,  the  same  as  that  ia 
Ifisf  Ifi2  ****  ^^^^  ^  Sharp  V.  Woods.  The  questions  of  ftaud  are  held 
to  depend  on  the  same  circumstances,  whether  they  arise  un* 
der  13  EliZ' or  the  statute  of  bankrupts,  21  Jac.  1.  The 
very  question  here  under  consideration  underwent  the  direct 
examination  of  Lord  Hardwicke^  C,  Lee,  Ch.  J,  of  the  K. 
B.,  Parker,  Ch.  B*  of  the  Exchequer,  and  Burnet,  3.  of  the 
Common  Pleas,  and  they  all  agreed,  In  terms,  1.  That  the 
possession  continuing  in  the  mortgagor  was  not  consistent 
with  the  deed,  and  that  it  was  fraudulent  in  relation  to  cred- 
itors, considered  either  under  the  statute  of  fraudulent  con- 
veyanee8,orof  bankrupts  5  and  the  cases  before  that  decis- 
1749.  *  *  ion,{h)  to  this  point,  are  all  summed  up,  in  the  course  of 
^*^Jr/^^  the  discussion,  by  the  dijQTerent  Judges.     Burnet,  J.  says,(i) 


if^'! 


^'  The  next  question  to  be  considered  will  be  in  relation  to 
the  condition  of  creditors,  where  the  debtor  continues  in 
possession  of  the  goods  mortgaged.    This  was  frauduFent  at 
the  common  law,  and  the  13  Eliz*  cap.  5y  s.  1,  2,  provides 
against  it,  thattf  shall  be  void.  There  is  no  distinction  wheth' 
0)  M^  17B.    er  the  sale  be  absolute  or  conditional."  Again  i(j)  "  the  on- 
ly thing  contended  for  is,  whether  the  mortgagee  shall  be 
considered  as  the  true  ovmer,  or  the  mortgagor ;  and'  there 
is  no  dogbt  the  conditional  vendee  is  the  true  ovnur,  or  pro* 
prietary  ;  and  there  is  no  reason  to  make  a  distinction  be- 
tween an  absolute  and  conditional  vendee,  but  by  confoun* 
ding  the  difierence  betwixt  pawns  and  mortgages.     There 
ipight  some  doubt  arise,  if  this  was  the  case  of  a  pawn^  as 
iu  the  case,  3  Bulstr.  17,  but  it  cannot  be  doubted  in  the  case 
of  a  mortgage,  for  it  is  an  immediate  sale  to  the  mortgagee ; 
and  though  the  mortgagor  may  buy  it  again,  or  redeem  by 
favow  of  a  Court  of  Equity,  till  then  the  vendee  is  the  ab- 
solute  proprietor.     A  pawn  is  complete  by  a  delivery,  but 
on  a  conditional  or  absolute  sale,  the  sale  is  complete  by  the 
contract,  and  the  party  is  entitled  to  a  delivery  of  the  goods, 
as  soon  as  he  has  paid  the  price.  {Salk.  1 J  3.  jDycr,  20, 203.)'* 


OP  THE  STATE  OF  NEW-YORK. 


IYfi» 


Agaiin  :  *'  as  there  is  no  authority  to  warrant  a  distinction  be- 
tween absolute  and  conditional  sales,  so  there  is  a  case  that 
^troys  it     {Sievens  v.  Sole,  in  Chanc.  Trin.  1736,   1  Ves. 

This.  88  f  before  remarked,  should  be  understood  of  a  sale 
defeasible  upon  condition  subsequent,  not  precedent,  as  in  the 
case  pat  by  Bumei,  J.  of  a  sale  of  goods  which  remain  be- 
cause the  money  is  not  paid  ;  but,  be  adds,(A-)  "  If  a  condi- 
tional vendee  pay  the  money,  and  does  not  insist  upon  a  de- 
livery of  the  goods,  he  confides  in  the  credit  of  the  vendor, 
and  not  in  any  real  or  particular  security ;  and  ought  to  come 
in  under  the  commission,  as  much  as  any  other  person  that 
places  a  confidence  in  the  bankrupt,  and  not  in  any  other  se- 
curity.*' It  is  only,  therefore,  incase  of  a  precedent  condi- 
tion, that  the  vendor  may  hold  possession ;  and  this  distinc- 
tion was  taken  by  Lee^  Ch.  J.(/}  on  referring  to  3  Bulstr. 
2-26 :  and,  on  recurring  to  what  Coke,  J.  says,  in  Stones. 
6rtibham^{m)  it  will  be  seen  that  he  makes  the  same  distinc- 
tion, in  terms. 

The  MH  of  sale  in  question,  in  Mantan  v.  Jlfoore,(n)  was 
"but  a  mortgage ;  and  yet  it  is  evident  the  Court  consider  it 
resting  on  the  same  footing  as  an  absolute  bill  of  sale ;  or  why 
should  they  advert  to  the  various  particular  circumstances 
of  the  case  to  find  a  wanant  for  the  goods  continuing  with 
the  mortgagor  ? 

Worstlty  V.  Dt  MaUos(p)  arose  under  the  statute  of  1  Jac* 
]  c.  15.  It  was  a  mortgage  of  goods,  and  it  was  agreed  that 
possession  was  material.  hd.Mansfield  remarks  upon,  and  dis- 
tinguishes three  cases  cited  to  shew  that  a  change  of  possession 
was  Bot  necessary ,(p)  and  says  the  first  was  against,  and  the 
other  Iwocould  not  be  considered  as  deciding  the  proposition  | 
and  prooeeda,  *^  If  he  mortgages  and  parts  with  the  pos^ess- 
km  of  goods,  the  world  has  notice ;  but  to  give  priority 
from  mortgaging  goods,  of  which  the  trader  is  allowed  to  act 
and  appear  as  the  owner,  would  be  enabling  him  to  impose 
upon  mankind,  and  draw  them  in  by  false  appearances.  No 
iojostice  is  done  to  such  mortgagee  ;  because  he  really  trusts 
onl^  to  tbe  general  credit  of  Ihe  trader.  The  conveyance 
is  not  a  frand  against  him,  but  against  his  other  creditors." 
In  fViU^n  ▼.  Daj/fiq)  which  was  also  the  case  of  a  personal 
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vncA       mortgage,  he  says  the  same  thing,(r)  and  per  Fo9tery3.(s)  a 
^^if^'    trader,  before  bankruptcy,  may  pay  a  particular  creditor  ; 
or  he  may  mortgage  his  effects  to  a  particular  creditor,  with 
possession  delivered  ;  and  here  it  is  a  mortgage,  it  is  true, 
with  a  resulting  trust  to  Latoson  ;  but  there  is  do  alteratioa 
(#)  i^*^1l!    of  possession  ;  no  delivery,  which  is  the  badge  of  ownership. 
(Tloj/ne^s  case^B  Co,  St.  a.)     ^t7mo(,  J.  concurred,  in  the 
(V)i  T  R  ^^'^^  terms.     Ladbroke  v.  Crickeil{\)  was  a  question  be- 
S49,  '  tween  an  execution  creditor  who  bad  levied  upon  a  vessel, 

and  a  creditor  by  bottomry  (in  nature  of  a  mortgage)  on  the 
same  vessel ;  and  because  the  latter  had  reduced  the  ship 
into  his  own  possession  before  the  levy,  he  recovered  :  but, 
per  Ld.  Kenyan^  C*  J.  ^'  If  no  possession  had  been  taken  un- 
der this  instrunient,  it  would  have  been  fraudulent ;  and 
any  other  creditor  might  have  taken  her  in  execution  :  but 
here  the  title  of  the  first  purchaser  was  consummated  by  ta- 
king possession  of  the  ship.^' 
(0  C#«w.  JM^  ^"  •'^'^^^  ^'  Cadell^{t)hd.  Mansfield  takes  up  and  considers 
what  is  the  true  distinction  between  questions  arising  under 
the  13  Eliz.  ^  21  Jac.  The  latter,  he  held,  subjects  goods 
to  the  commission  of  bankruptcy,  though  they  were  not  orig^ 
inally  the  bankrupt's,  but  were  merely  leased  to  him,  if  be 
used  and  possessed  them  as  owner  ;  and  he  says  if  this  lat- 
ter  statute  '^  meant  to  con^prehend  nothing  more  than  is  con- 
tained in  the  preamble,  it  means  nothing  at  all ;  because 
even  before  the  statute,  if  a  man  had  conveyed  his  own  goods 
to  a  third  person,  and  had  kept  the  possession,  such  possess- 
ion would  have  been  void,  as  being  fraudulent,  according  to 
the  doctrine  in  Tzoyne^scase^  3  Rep.  81."  In  all  other  points 
the  doctrine  is  the  same,  whether  upon  the  statute  of  Eliz, 
or  James, 

Thus  the  Court  will  perceive,  by  adverting  to  the  cases, 
that  they  all  concur  in  the  general  rule,  whether  the  bill  of 
talc  be  absolute  or  tonditional,  that  possession  must  follow 
the  sale.  Cases  where  it  may  be  retained  are  mere  excep- 
tions to  tlie  rule  arising  from  special  circumstances.  Wheth- 
.  er  the  sale  be  absolute  or  conditional,  a  continuing  possess- 
ion in  the  vendor  may  be  explained,  but  not  in  one  case  ftiy 
mors  than  in  the  other^    What  reasons  are  available,  then. 
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io  case  the  sale  is  absolate  ?  Properly  not  capable  of  dcliv^- 
ery  is  one ;  as  a  ship  at  sea.  Where  the  vendor  refuses  to 
deliver,  though  the  money  be  paid,  holds  the  vendee  at  arm's 
length,  and  puts  him  to  his  action  of  trover,  is  another.  It  .is 
true  that  it  may  become  material  to  inquire  into  the  condi- 
tions of  the  sale,  to  see  whether  the  reasons  for  retaining  pos- 
session be  good.  If  the  sale  be  absolute,  necessity  alone  is 
an  excuse.  If  left  even  from  the  most  humane  motives, 
fraud  is  a  presumption  (/e^'um  et  dejure,  which  nothing  caa 
resist  By  classifying  the  cases,  it  will  be  seen  that 
there  is  no  difference  of  principle,  though  there  may  be 
in  the  expressions  used.  By  some  cases,  we  are  told 
that  where  one  makes  a  bill  of  sale  to  secure  a  debt, 
and  the  bill  is  absolute  on  its  face,  and  there  is  a  continu- 
ance of  possession  in  the  vendor,  it  will  be  deemed  fraudu- 
lent unless  such  conduct  be  fully  accounted  for.  We  say 
necessity  alone  will  account  for  it,  under  this  rule.  The 
same  rsle  and  same  explanation  holds  where  the  owner  sells 
for  cash  advanced,  or  an  antecedent  debt,  though  otherwise 
of  money  lefit  to  buy  the  goods  with.  Where  it  is  necessary 
that  the  vendor  should  do  something  about  the  goods  for  the 
benefit  of  the  vendee,  the  former  may  retain  possession  for 
this  purpose;  and  circumstances  may  render  it  imperious!/ 
necessary  that  he  should  retain  the  goods  for  the  purpose  of 
selling  them  for  the  vendee's  benefit  In  such  a  case  the 
sale  was  hoiden  not  to  be  fraudulent.(c)  Another  exception 
nay  perhaps  be  considered  as  established ;  and  that  is, 
where  the  goods  are  disposed  of  by  a  public  judicial  sale  to 
one,  dtber  than  the  creditor,  and  are  led  with  the  debtor ; 
there  it  may  be  necessary  to  shew  actual  fraud,  (u)  Accor- 
fogly,  in  Guthrie  v.  fVood^(y)  Ld.  EUenborough  said,  "  The 
doctrine  of  possession  applies  to  cases  of  conveyance  from 
the  party  himself*  The  statute  of  £/t>.  does  not  apply  to  a 
case  Uke  this,  where  the  property  is  sold  not  by  the  party, 
but  under  a  distress  for  rent.''  Goods  conveyed  by  a  mar- 
riage settlement,  by  a  husband  to  trustees,  in  trust  for  the 
wife,  are  also  an  exception»  from  the  peculiar  nature  of  the 
transaction  and  the  relation  of  the  partie6.(2o) 

It  cannot  be  pretended  that  the  present  case  comes  with- 
in  any  of  the  exceptions  to  the  general  rule.    The  doctrine 
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is  universal  that  there  most  be  a  satisfactory  explanation 
why  the  possession  continues  with  the  vendor.  Here  is 
none.  The  possession  was  not  even  confined  to  a  reason^* 
ble  time  for  the  vendor  to  arrange  his  affairs  as  a  constable. 
It  was  left  for  the  debtor's  own  use,  for  a  long  and  unrea- 
sonable  time.  No  case  can  be  found  justifying  this.  The 
money  was  doe  from  the  moment  of  the  sale,  but  no  time 
specified  for  its  payment.  The  doctrine  of  the  other  side  will 
enable  any~man  to  defeat  his  creditors  of  their  just  debts^ 
and  yet  enjoy  his  property  during  his  whole'  life. 

S.  M*  Hopkins^  defendant,  in  pro.  per.  submitted  to  the 
Court  the  following  propositions,  points  and  references  id 
writing : 

1.  It  isadmittted  to  be  the  general  role,  thata^a/eof 
chattels,  unaccompanied  by  possession,  is,  by  presumption  of 
hiw^primafacie^  fraudulent. 

2.  But  this  rule  is  subject  to  exceptions  in  all  cases  where 
the  vendor's  possession  is  foii-a  fair  and  lawful  reason  ;  and 
where  that  possession  accompanies  and  foljowslhe  deed  or 
bill  of  sale.  (Cozop.  43^.  3  Bulsl.  325.  Prec.  in  Ch.  285. 
1  Ld.  Ray.  724.  2  T.  R.  ^79,  per  Buller,  J.  1  Cranch. 
309.  dJohn.  20i,  <Sr  9  John.  331^  in  which  tnoft  of  the 
above  are  cited.) 

3.  And  our  decisions  have  fully  recognized  the  doctrinei. 
that  sales,  subject  to  a  general  presumption  of  legal  fraud, 
may  still  be  valid  in  special  cases,  to  be  approved  by  judg- 
ment of  law  1  such  as,  where  the  intent  is  fair — not  calctUaUd 
to  work  a  wrong,'*^  &c.  &c.  (9  John.  33,  per  ATenl,  Ch.  J. 
^^  unless  in  special  cases  to  be  approved  by  the  CbtiH,"  5 
John,  per  Spencer ^  J,) 

4.  And  on  those  grounds  a  6ona^Je  mortgage  of  goods  is 
Universally  allowed. 

5.  In  this  case,  the  first  instrument  was  a  plain  mortgage 
payable  on  demand.  It  has  all  the  qualities  of  a  mortgage ; 
1,  a  debt  acknowledged  ;  2,  a  property  conveyed  to  secure 
payment;  3,  a  clause  of  redemption. 

6.  The  2d  instrument  was  plainly  a  mortgage  also — or 
ratlier  a  cootiouatioo  of  the  first,  occasioned  by  a  2d  adjust-. 
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loent  of  the  accounts,  made  at  the  close  of  the  year:  and  it      utica, 
is  upon  the  eflfect  of  the  2d  iDstrument  that  the  question 
turns. 

7*  This  transaction  ^as  perfectly  fair,  reasonable,  pah- 
fic,  and  well  known  to  the  defendant  below. 

8.  lo  such  a  case  as  this,  it  would  be  no  objection  that  the 
property  might  be  kept  from  the  other  creditors  a  long  time 
oreren  forever,  if  (hat  had  been  the  intent;  for  the  other 
creditors  can  never  have  any  just  claim  upon  it. 

He  added,  the  conveyance  here  is  of  definite  property, 
which  is  made  the  subject  of  a  definite-  appraisal ;  and  the 
i^a fides  admitted.     There  ia  nothing  to  intend.    Every 
thing  necessary  to  sustain  the  transaction  is  found  by  a  spe- 
cial verdict,  upon  which,   it  should  be  remembered,  the 
question  arises.     That  verdict  finds  the  bona  fides.    It  is 
CDOogh  that  it  does  not  find  mala  fides}  and  the  only  ques- 
tion for  the  Court  to  decide  is,  whether  fraud  arisen  from 
Mch  a  case  by  necessary  legal  intendment.    The   value  of 
die  property  is  short  of  the  debt.     The  bill  of  sale  provides 
that,  on  payment,  the  surplus  shall  be  released.     Bissell  did 
not  obtain  judgment  nor  even  prosecute  for  his  debt  till  af- 
ter the  pledge-,  and  the  seizure  and  conversion  upon  his  ex" 
ecutioD  was  before  defaolt  of  paying  the  debt  upon  the  sec- 
snd  mortgage. 

Miicb  has  been  said  about  legal  fraud  and  fraud  in  fact  ; 
vdA  I  agree  that  the  understanding  to  be  derived  from  the 
booia  is  Dot  very  clear,  as  to  what  these  phrases  mean,  and 
the  distinclioB  between  them.  One  sells  goods  which^ 
from  motives  of  humanity  merely,  the  vendee  still  suffers 
t»  remain  in  the  possession  of  the  vendor  :  The  rules  of  law 
lay  tins  is  liable  to  the  imputation  of  fraud.  The  reason, 
iays  the  Attorney  General,  is,  because  it  gives  a  false  credit. 
Ontkb  I  take  issue.  The  reason  is  totally  different.  It 
is  that  the  parties  have  power  to  hatch  up  a  fictitious  debti^ 
give  it  the  appearance,  of  &imess,  and  make  it  a  colorable 
fieo  OD  property.  The  law,  therefore,  comes  with  a  gener* 
«1  mie  to  sftpply  the  defect  of  human  testhnony,  and  reach 
Ae  tniUu     It  seiaes  upon  mdieia  as  a  standard  of  proof,  and 
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by  a  presumption  de  jurcj  pronounces  the  conlimiancc 
of  possession  fraudulent.  Then,  I  say,  though  prima  facie 
fraudulent,  this  presumption  may,  in  all  cases,  be  repelled. 
It  is  always  subject  to  be  rebutted  by  proof  that  the  sale 
is  not  fraudulent, 

Two'positions  are  taken  on  the  other  side,  not  exactly 
consistent.  It  is  first  said  that  possession  continuing  in  the 
vendor  is  always  an  indication  of  fraud  ;  and  then  again^ 
that,  in  certain  cases,  it  may  be  accounted  for ;  and  that  the 
goods,  being  the  subject  of  a  mortgage,  is  one  way  of  giving 
such  an  account.  The  moment  you  admit  it  may  be  accoun* 
led  for,  the  rul^  is  gone  as  to  there  being  a  presumption  de 
juris  et  de  jure  ;  for  it  depends  upon,  and  is  a  question  of 
fact  If  a  question  of  fact,  may  not  human  aSair»  be  so  mod- 
ified as  to  present  facts  beyond  those  which  have  ever  be- 
fore entered  into  any  case  ?  Is  necessity  alone  an  answer  ? 
Shall  it  be  said  that  a  bona  fide  possession,  and  nobody  inju- 
red, is  not  equally  an  excuse  ?  One  gives  property  with  &ir 
appraisement,  to  an  amount  less  than  the  debt,  and  passes  it 
by  mortgages.  Is  not  this  one  of  the  answers  which 
may  he  given  ?  Suppose  it  mortgaged  at  7  years  or  70  years : 
the  debtor  has  a  right  to  mete  it  out  to  creditors  as  he 
chooses  :  and  why  not  70  years,  if  no  one  is  injured  ?  But 
"we  cannot  levy  upon  it."  No  matter.  You  gave  no 
credit  on  the  faith  of  it ;  and  are  not  injured.  Then  we 
come  back  to  the  inquiry  ;  wherefore  does  the  law  object? 
Why  does  it  interpose  presumption  ?  f  answered  because, 
for  aught  we  know,  there  may  be  fraud,  and  it  being  so 
liable,  we  will  presume,  and  deny  the  truth  and  reality  of 
the  business,  and  call  it  a  fictitious  sale  until  explained  and 
answered.  Here  it  is  explained.  The  record  says  it  it 
,  fair  ;  and  the  plaintifi*in  error  is  driven  to  the  length  of  say- 
ing that,  in  the  face  of  a  record,  the  Court  most  find  bad 
faith. 

Although  the  line  of  distinction  which  I  advance, 
may  not  be  well  drawn,  yet  it  has  been  constantly  recogni- 
zed by  the  Courts*  It  is  not  necessary  to  extend  oar  inqui- 
nes  beyond  the  IdE/u.  and  the  cases  upon  that  statute. 
Nor  will  I  say  that  where  third  persons  ^are  injured  bj  giv- 
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itig  credit  or  purchasing  on  the  faith  of  the  possession,      otica, 
Courts  will  not  presume  fraud  in  order  to  protect  them.     I      v^^^v-w/ 
was  going  on  to  cite  cases  to  establish  the  distinction  I  last       Bisseil 
advanced  ;  but  1  will  first  examine  Edwards  v*  Harhm.{x)      ho^m. 
Brdievj  J.  speaks  of  non-delivery  as  a  circumstance, />cr  5c, 
which  makes  the  sale  void  in  point  of  law  ;  and  adds,  "  we     ^^n  ^  y  ^ 
arc  all  of  opinion,   that  if  there  be  nothing  hut  the  absolute  697. 
conveyance   without  the  possession,    in  point  of  law   it  is 
fraudufent*''     It  is  upon  such  propositions  as  this,  scattered 
through  the  books,   that  legal  intendment  is  insisted  on* 
In  that  case  the  vendor  sold,  but  retained   possession  ;  and 
I  admit  the  legal  intendment  of  fraud  followed  ;  but  what 
becomes  ef  the  presumption,  if  there  be  something  else  in 
the  case  besides  conveyance  and  possession  ?     How  doeg 
this  difier  from  cases  of  presumption  de  jure  upon  facts , 
found  by  special  \  erdict,  or  admitted  by  a  demurrer  ?  Not  one 
case  can  be  found  in  ^hich  bona  fdes  was  made  out,  where 
fraud  was  ever  presumed ;  and  the  whole  course  of  the  author- 
itiea-  go  on  this  ground.     The  late  case  o{  Benton  v.  Thorn*    ^  x  ^  j^fg^^ni* 
hilUiy)  I  shall  not  largely  insist  on,  because  I  agree  that  it  1^9.  2  Marth*^ 
wasof  a  mixed  character  upon  the  question  of  possession,       * 
which  was  left  to  the  jury,  to  say  whether  fraudulent  or 
not ;  but  contending  for  delivery  upon  a  mortgage,  is  in  the      ^  v  «^^ 
fece  of  Barrow  v.  Paxion^{2)  decided  by  this  Court,  which 
is  a  leading  case,  and  which  has  guided  the  profession  in 
transactions  of  this  kind  ever  since.    In'Crmg  \.  Ward^{a)     (a)  9  John* 
the  Court  say,  *'  There  n^usl  be  a  fraudulent  or  deceptive  l^'^i^Ol. 
purpose  in  view,  or  implied,  under  the  special  circumstances     ^^v  ^ ,  ««- 
of  the  case."     InSiurtevantv.  Ballard^{b)  the  Court  again  339. 
reccMmize  fraud  as  matter  of  actual  intent.     7'here  must. 

Cti\   id  3SQ. 

say  they,(c)  **  be  some  sufficient  motive,  and  of  which  the 
Court  is  to  judge,  for  the  non-delivery  of  the  goods,  or  the 
law  will  still  presume  the  sale  to  have  been  made  with  a 
view  to  "  delay,  hinder  oi  defraud  creditors,^^  Again  :  '*  In 
such  cases,  it  has  been  frequently  said  not  to  be  absolutely 
fraodalent ;  or  not  so  in  point  of  law,  to  permit  the  donor 
to  continue  in  possession.  The  only  inquiry  would  be  as 
to  matter  of  fact,  whether  the  transaction  was  really  and 

Vol.  III.  24 
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uTicA,      intrinsically  fair  and  honest.'^    And  after  a  full  review  of 
the  cases,  the  whole  are  sunrimcd  up  in  these  words  :  "  We 


BisseU  may,  therefore,  safely  conclude,  that  a  voluntary  sale  of  chat- 
Hopkini.  *^'^'  ^'^'^  *^  agreement,  either  rn  or  out  of  the  deed,  that 
the  vendor  may  keep  possession,  is,  except  fn  special  cases, 
and  for  specfal  reasons,  to  be  shewn  to,  and  approved  of 
by  the  Court,  fraudulent  and  void  as  against  creditors."  In 
Manton  v.  Moore,(d)  Grose,  J.  says,  "  I  an>  of  opinion  that 

^^P  ^  ^'  ^'  *'^®  question  of  frayd  was  for  the  consideration  of  the  ju- 
ry, and  the  duty  of  the  jury,  in  this  case,  has  devolved  oi» 
the  arbitrator,  who  has  determined  that  there  was  no  fraud.'* 

p,59.  *  Ktdcl  V.  Rawlinson,{e)  was  a  purchase  of  goods  at  Sherifif's 
sale,  hut  not  by  the  judgment  creditor,  and  the  goods  were 
leflf  with  the  debtor  ;  and  Ld.  Eldon  relied  upon  this  to  take 
it  out  of  the  general  rule  ;  yet  he  treated  it  as  a  question 
of  fact,  and  left  it  to  the  jury  to  pronounce  upon  the  intenL 

^)lBtirr.  1^  Worsdey  v,  Dt  MaUos,{/)  |.er  Ld.  Manfjield,  "Nay, 
the  not  takitisc  possession,  being  only  evidence  of  fraud,  may 

16^-8  *  '^'**  ^^  explained."    ,ln   Kyatl  v.    Rolle,{g)    per    Bumei^  J» 

"  Courts  oi  Equity  and  juries  are  to  consider  upon  the 

whole  evidence,  whether  the  conveyance  was  made  with  a 

view  to  defraud   or  not."    In  Heselinlon  v.  Gi7/,(A)   per 

(h)  3  T.  R,  Buller,  J.  "  It  has  been  frequently  determined,  that  posses- 

^a/       *  *^'  sion  alone' is  not  evidence  of  fraud  ;  the  transaction  must  be 

shewn  to  be  fraudulent  from  other  circnmstances."     In  Ed- 

(r)t  T  IL  ^^^^^  ^*  Harbtn^(t)  per  Duller,  J.    **  On  the  other  hand, 

£97.  there  are  cases,  where  the  vendor  has  continued  in  posses- 

sion, and  the  bill  of  sale  has  not  been  adjudged  fraudulent, 
if  the  want  of  immediate  possession  be  consistent  with  the 
deed."  The  21  Jac.  has  a  different  scope  and  object  from 
the  1 3  Eliz.  and  the  cases  of  Worsely  v»  De  Mailos,  and  Ryalt 
T«  Rolle,  and  other  cases  arising  under  that  act,  do  not  ap* 
ply ;  yet  it  will  be  seen  by  these  cases,  that  fraud  may  be 
disproved  even  under  the  21  Jac.  This  is  apparent  (rovck 
the  authorities  cited  by  Ld.  Mansfield,  in  the  latter  case.C  j) 

470,  ike.  *  Pozoe// has  been  cited.  He,  too,  proceeds  throughout  upon 
the  idea  that  no  delivery  may  be  made,  and  yet  the  trans- 
action not  fraudulent ;  and  he  sums  up  the  law  in  this  man- 
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ner  :(i)  "  Another  ground  upon  which  cases  have  been'  con*      otica, 
«idered  as  not  within  (he  purview  of  the  statute  (of  Etiz.)     JJ^^J^ 
is,  that,  by  the  specific  words  of  the  contract,  possessioa  was 
not  meant  to  follow  immediately  thereupon  ;  for  the  circuin- 
staoce  which  stains  the  ti-ansaction  with  fraud,  is  the  false 
appearance  held  out,  when  one  thing;  is  done,  and  an  appear-  j|f^\^^*J 
ance  permitted,  which  imports  the  contrary;  an  absolute,  -^m-   /ntm  4 
unqtjalified  transfer  of  the  right  to  the  vendee,  but  the  pos-         '^     . 
session  and  use  retained  by  the  vendor,  with  no  other  object 
but  to  defraud.     But  there  can  be  no  fraud  where  the  ap- 
pearances agree  with   the  real  state  of  things.     And  what 
was  the  intrinsic  nature  of  the  contract,  as  to  the   retaining 
or  parting  with  the  possession,  may  be  made  out  from  the 
deeds  where  the  transaction  is  in  writing,  and  where  the 
transaction  is  en  pais^  bjr  such  parol  evidence  as  can  be  ad- 
duced for  the  purpose  of  proving  it.''     Then,  after  illustra- 
ting this   proposition  by  the  case  of  Bucknal  v.  Roystoriy 
{Prec.  Chan.  285,)  be  adopt8(/)  the  words  of  Ld.  Mans-  '^W  i^  45f 
Jitld,  in  Cado^an  v.  Kennet^  {Cowp.  432.)     "  Therefore 
the  statute  did  not  militate  against  any  transaction  bona  fidt^ 
and  where  there  was  no  imagination  of  fraud  \  and  so  was 
the  common  law.     The  question,  therefore,  in  every  case 
was,  whether  the  act  done  was  a  bona  Jidt  transaction,  or 
f^hetber  it  was  a  trick  and  contrivance  to  defeat  creditors."    (m^tCaineM^ 
b  Cortel^ou  v.  Lansing^im)  per  Kent^  J.  speaking  of  a  C7«-  -Et.  202. 
pledge ;  ^^  It  is,  therefore,  to  be  distinguished  from  a  mort- 
gage of  goods,  for  that  is  an  absolute  pledge,  to  become  an 
absolute  interest  if  not  redeemed  at  a  fixed  time.     Besides, 
delivery  is  essential  to  a  pledge  ;  but  a  mortgage  of  goods 
is,  in  certain  cases,  valid  without  delivery."     Bucknal  v.     (n)      Prtt. 
Roysion^M  is  a  leading  case  upon  these  questions  as  to  the  ^^  ^^  *"** 
validity  of  a  mortgage  •without  delivery,  as  between  the 
parties,  and  as  to  creditors,  under  the  statute  of  Eliz. — 
Brewer  there  mortgaged  a  ship  in  port,  with  the  cargo  and 
the  profits  of  the  voyage,  but  retained  possession,  and  sold 
(tie  cargo  and  invested  the  proceeds  in  other  goods  in  the 
course  of  the  voyage.  A  judgment  creditor  claimed  (he  goods 
upon  the  return  of  the  ship  i  but  the  claim  was  overruled* 
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VTicA,  Was  the  delivery,  in  that  case,  impossible  ?  Could  not  the 
adventure  have  beea  taken  into  the  lender's  own  handsi 
and  the  money  lent  at  simple  interest,  instead  of  respoa- 
dentia  ?  Certainly,  no  physical  or  m  >ral  innpossibility  in- 
tervened. What,  then,  becomes  of  the  doctrine  of  neces-. 
sity  ?  It  is  admitted,  that  a  condition  precedent  shaH  ex* 
cuse,  according  to  what  Coke^  3.  says,  in  2  ^Idslrodej  236« 
But  this  is  only  one  exception  among  rnnny  ;  anu  the  same 
effect  has,  again  and  again,  been  given  to  a  condition  subse- 

(o)  1  Ld.  quent.  In  Cole  v.  Davits ^{o)  it  was  resolved  that  if  good* 
Ra^.  l^ArS^  ^^q  ^^  seized  upon  a  fieri  facias,  a:id  sold  to  B,  bonafide^ 
upon  valuable  consideration  ;  though  B  permits  A  to  have 
the  goods  in  his  possession,  upon  condition  that  A  shall  pay 
to  n  the  money,  as  he  shall  raise  it  by  the  sale  of  the  goods, 
this  will  not  make  the  execution  fra  i  J'llent ;''  though  it 
was  agreed  that  actual  fraud  m'^^ht  be  shewn.  If  a  mort- 
gage require  delivery,  wherein  does  it  dijerfrom  a  pledge  I 
*  Yet  a  distinction  is  constantly  kept  up. 

Talcottj  in  reply.    It  b  true,  that  the  books  often  say. 
possession  continuing  in  the  vendor,  is  only,  vrima  facie^ 
evidence  of  fraud,  and  may  be  explained.     Tiiis   proposi- 
tion I  admit ;  but  I  deny  its  application  to  the  p-eser^t  case. 
It  should  be  taken  in  the  same  sense  in  which  it  was  advan«> 
ced  by  Btdler.  J*  in  Edwards  v.  Harben  :(p)  but  the  ulterior 
^/       *      inquiry  must  be,  is  the  explanation  such  as  satisies  the  law  ? 
This  depends  on  the  nature  of  the  agreement  between  the 
parties,  and  the  circumstances  attending  the  sale.     I  do  not 
contend  for  a  physical  or  moral  necessity  as   the   only  ex-, 
planation  which  can  be  given.     There  are,  I  ad  nit,  other 
cases,  among  which  Bucknall  v.  Royslon,  is  the  strongest. 
(q)  1  Burr  Lord  Mansfield  s2ijsXq)  that  was  a  case  "  upon  the  course 
^^'^'  of  administration  of  assets,  where  secret  liens  give  priority. 

Besides,  the  possession  there  was  a  trust  under  an  author- 
ty  to  negotiate  and  sell ;  and  could  not  be  meant  to  give  any 
false  credit.''  As  to  the  distinction  between  a  mortgage  aad 
pledge,  in  the  latter  there  must  be  a  delivery  as  between  th/e 
pawnor  and  pawnee  ;  tt^e    former  may  be  good  as  be* 
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tween  mortgagor  and  mortgagee  without  delivery,  but  not 
as  to  creditors  ;  ajod  so  is  the  passage  from  Cortelyou  v.  lAn- 
^n^^  as  read  by  the  gentleman  ;  "  a  mortgage  of  goods  is, 
n  ccrtairt  cascs^  valid  without  delivery."  Such  languat^e 
rccogoizes  the  doctrine  that,  as  a  general  rule,  delivery  is 
necessary  in  the  case  of  a  mortgage.  Barroto  v.  Paxton^ 
I  bare  shewn,  maintains  the  same  doctrine.  "  Often  va- 
lid," as  used  in  that  case,  is  certainly  not  "  always?^  In 
Bueknal  v.  Royston^  it  was  part  of  the.  trust  that  the  goodtj 
sboald  remain.  Why  give  this  reason,  if  possession  is  al- 
ways consistent  with  the  mortgage  ?  Would  it  not  have 
been  enough  to  say,  ^'  here  is  a  n^ortga^e,^'  and  stop 
there  ? 

It  is  said  the  jury  have  found  no  fraud.  This  ia  a  mis- 
take: They  have,  in  the  language  of  the  cases,  found  cer- 
tain facts  and  intents^  and  referred  the  questicin  of  law  art- 
ling  upon  these  to  the  Court,  and  it  is  a  proper  question  for 
Ihe  Court  to  determine.  *'^  Fraud  is  a  question  of  li|w,  and 
especially  when  there  is  no  dispute  about  the  facts.  It  is 
iht  judgment  of  the  law  on  facts  and  intents^  as  has  been 
frequently  observed  by  Judges  of  the  greatest  eminence."(r) 
The  jury  find  that  a  year  and  an  half  before  the  sale,  a  large 
variety  of  personal  property,  including  the  horse,  was  con- 
veyed by  a  bill  of  sale  to  secure  a  debt,  the  whole  contini^- 
ingin  possession  of  the  debtor  during  all  the  time,  from  the 
date  of  the  bill  of  sale,  to  the  time  when  the  horse  was  ta- 
ken in  execution  at  the  suit  of  the  defendant  below.  These 
circumstances,  standing  alone,  render  the  sale  void  as  to 
creditors,  within  all  the  English  cases.  It  lies  with  the  ven- 
dee to  explain  them  ;  and  the  Court  are  to  say  whether  the 
explanation  be  sufficient,  as  to  sales  conveying  a  present  in- 
terest. Something  more  than  mere  convenience  is  neces- 
aarj.  Benton  v.  TTiornhill^{s)  cited  for  the  defeqdant  in 
error,  is  agaipst  him.  That  wad  a  hill  of  sale  for  securing 
a  debt,  and  yet  it  was  left  to  the  jury  to  say  whether  the 
vendee^s  possession  was  honest.  The  jury  were  not  called 
upon  to  say  whether  the  vendor^a  possession  was  evidence 
of  Craad,  bat  whether  the  vendee's  possesion  being  colora- 
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UTiCA,      We,  was  not,  in  truth,  the  vendor's  possession  ;  and  if  the 
^^f;Ji^'     latter,  it  was  agreed  that  the  sale  must  be  adjudged  fraudu- 
lent.     The  jury  found  possession  in  the  vendee.     The  case 
was  put  upon  the  question  of  possession  alone  ;  and  the  ju- 
ry were  correctly  told,  that  though  the  debt  was  honest 
yet  the  sale  was  fraudulent  unless  possession  passed  ;  this, 
too,  in  the  case  of  a  mere  mortgage  or  bill  of  sale,  to  se- 
cure a  debt.     So  the  jury,  here,  have  not,  as  supposed, 
found  against  any  fraudulent  intent.     They  find  possession 
continued,  and  for  what  purpose,  expressly  ;  but  it  is  for  the 
Court  to  pronounce  the  conclusion  of  law,  as  was  held  in 
Benton  v.  ThomhilL     Maggot  v.    Mills^{l)  is   relied   on* 
JZ^^.  ^BCT    ^^  answer  to  this,  I  will  barely  refer  to  1  Atk*  176,  where 
it  is  said,  "  If  the  sale  there  had  been  to  any  other  person 
^  than  the  landlord,  it  would  have  been  fraudulent.'^     Thus 

that  case  is  considered  as  proceeding  on  a  very  narrow 
doctrine,  which  was  equally  applicable  to  Barrow  v.  Pax^ 
ton.    Indeed,  in  the  latter  case,  the  language  of  the  Court 
rather  seems  to  put  it  upon  the  doctrine  of  landlord  and 
tenant. 

Ct/rta,  per  Savage,  Ch.  J.  The  facts  in  this  case  are 
shortly  these:  In  September,  1817,  oneJeMs  Dryer  rented  o( 
Hopkins  a  tavern  stand  and  small  farm,  at  aa  annual  rent  of 
j5l20  ;  which,  however,  was  subsequently  reduced.  A 
book  account  had  commenced  between  them  in  April  prece* 
ding.  Settlements  were  made  at  differenttimes*  At  one  of 
them,  on  the  1;/  October,  1819^  Dryer  was  found  in  arrear 
j274,84i  ;  and  to  provide  for  the  payment  and  security  of 
this  sum,  he  executed  a  bill  of  sale  of  a  variety  of  articles  of 
personal  property,  including  the  mare  now  in  controversy. 
It  was  agreed  that  the  articles  should  be  appraised  hy  Jerome 
Curtiss  f  and,  upon  payment  being  made,  in  the  articles  or 
otherwise,  the  surplus  and  remaining  articles,  if  any,  should 
be  released.  On  the  next  day,  the  articles  were  appraised 
by  Curtiss,  at  ^237,75,  and  the  appraisement  endorsed  oa 
the  bill  of  sale. 

On  the  15/  January,  1821,  another  settlement  took  place^ 
at  which  a  balance  of  ^146,61,  was  found  due  from  Drytr, 
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ind  another  agreement  was  written  on  the  same  paper  with 
the  first,  as  ToUows  :  ^M  821,  January  I  *.  Settled  the  amount 
of  the  above  to  this  time,  and  adjusted  the  balance  at 
Sl46yV»j  for  which  so  much  of  the  above  property  as  re- 
mains od  hand  is  to  remain  liable*  The  mare  above  men* 
tioned  is  to  be  delivered  to  Malcom  MPXaughton^  on  de-. 
niand^  but  she  is  intended  to  remain  in  said  Dryer's  use  for 
\!b^  present,  and  he  is  to  pay  into  Elihu  ScofieldPs  hapds,  for 
laid  Hopkins  in  good  judgments  or  securities,  or  to.  said  JIT- 
haughion^s  hands,  in  grain,  the  amount  of  ^50,  within  one 
month,  and  on  continuing  his  payments  in  proportion,  the 
mare  is  inlf^nded  to  remain  with  him."  Drytr  continued  in- 
debted to  Hopkins^  and  at  the  time  of  the  trial  in  the  Court 
beiow,  {May^  1821)  was  still  indebted  more  than  $100«  A 
large  portion  of  his  debt  was  for  rent*  More  than  one 
jear'a  rent  was  due  at  the  time  of  the  sale* 

In  the  month  of  November^  1817,  an  account  commenced 
between  Dryer  and  Bisselly  and  in  March^  1820,  a  consider* 
able  balance  being  due,  a  suit  was  commenced  against  Dry-  ' 
«r,  and  a  judgment  recovered  in  September^  for  ^^1,58«  Exe* 
cution  was  issued  on  the  4<A.  January,- 1821.,  and  delivered 
to  the  Sheriff,  whq  was  directed  by  Bissell  to  levy  on  the 
maiie,  while  she  was  off  the  premises  rented  by  Dryer  of 
Hopkins.  This  was  done,  whik  the  mare  was  in  Dryer^s 
possession,  and  in  Febrtmry  she  was  sold  at  auction*  Bissell 
became  (he  puit^haser.  No  rent  was  tendered  or  offers 
ed  to  be  paid  ;  and  fime/i  bad  notice  of  Hopkins^  cl^im  oa 
the  mare,  before  the  sale. 

The  object  of  leaving  the  mare  with  Dryer,  was  to  ena- 
ble him  1o  settle  and  close  his  business  as  constable,  he  hav-^ 
iDg  no  other  horse*  Applications  were  made  to  him  for  the 
purchase  of  the  mare,  to  which  he  always  answered,  she 
was  not  his,  and  that  Hopkins  had  a  claim  on  her,  or  owned 
Ken  Hopkins'^  claim  was  publickly  known*  There  was  no 
cecreejr  about  the  transaction*  -  When  the  bill  of  sale  was 
executed,  Dryer  was  indebted  to  both  plaintiflf*  and  defen- 
dant, aud  to  others,  but  no  judgment  or  execution,  of  con- 
sequence, was  obtained  against  him,  till  after  the  assignment 
The  mare  remained  in  Dryer^s  possession  from  the  date  bf 


Hi 


Gases  in  the  supreme  court 


1824. 


^UTicA,      the  first  instrument,  till  seized  by  the  Sheriff;    Part  of  the 
articles  had  been  delivered,  and  credited  on  account. 

The  bill  of  sale  of  the  ^st  October,  1819,  was  clearly  a 
mortgage  payable  on  demand,  and  I  can  see  no  grounds  for 
the  imputation  of  fraud  in  fact  j  nor  do  1  conceive  the  facts 
such  as  to  constitute  legal  fraud.  It  is  very  distinguishable 
'  from  Twi/ne^s  case,  (3  Bep.  80.)  The  property  was  recei- 
ved at  a  fair  valuation.  The  donor  continued  in  possession  j 
but  no  person  was  deceived  or  defrauded.  There  was  no  se- 
,  crecy — 'no  concealment — no  suit  pending  till  sevetal  monthi 
afterwards. 

I  do  not  think  it  necessary  to  enter  upon  a  minute  review 
of  the  cases.    Kentj  Ch«  J.  has  examined  many  of  them,  in 
Slurtevant  v.  Ballard,  (9  John.  338)  and  comes  to  the  con- 
clusion, that  a  voluntary  sale  of  chattels,  with  an  agreement^ 
either  in  or  out  of  the  deed,  that  the  vendor  may  keep  pos- 
session, is,  except  in  special  cases,  and.  for  special  reasons, 
to  be  shewn  to  and  approved  of  by  the  Court,  fraudulent  and 
void  as  against  creditors.  The  learned  Judge,  no  doubt,  inten- 
ded to  say  here,  as  in  Barrow  v.  Paxton,  (5  JoHn.Rep.  261) 
that  possession  contipuing  in  the  vendor  is  only^  prifnaja- 
cte,  evidence  of  fraud,  and  may  be  explained*    The  ques- 
tion in  every  case  is,  ii^hether  the  act  done  is  a  honajid^ 
transaction,  or  whether  it  is  a  trick  and  contrivance  to  de- 
feat   creditors.      {Cadogan  v.  Kennet,  Corxsp.  435.)     The 
possession,  by  the  vendor,  of  personal  chattels  aAer  Ibe 
sale,  is  not  conclusive  evidence  of  frauds    The  vendee  may^ 
notwithstanding,  upon  proof  that  the  sale  was  bonafide^  and 
for  a  valuable  consideration,  and  that  the  possession  of  the 
vendor,  after  such  sale,  was  in  pursuance  of  some  agreement 
not  inconsistent  with  honesty  in  the  transaction,  hold  under 
his  purchase,  against  creditors.     These  points  were  directly 
resolved  in  Brooks  v.  Powers,  (15  Mass.  Rep.  344.)     It  ap« 
peared,  in  that  case,  that  one  Wiit^'m  the  years  1816  and  1 7, 
lived  on  a  farm  of  the  plaintiff,  under  distinct  leases  for  each 
year,  dated  the  19/  April.    On  the  \Ath^pr%l,  1817,  a  few 
days  before  the  defendant's  attachment  issued,  Witt  gave  the 
plaintiff  a  bill  of  sale  of  the  oxen  in  controversy,  and  delivered 
them  on  the  farm  in  payment  of  the  rent  of  part  of  the  prece* 
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dii^  year  and  the  whole  of  the  ensuing  year.  The  plaintiff 
then  agreed  that  Witt  should  have  the  oxen  to  carry  on  the 
fann,and  they  remained  in  his  possession  when  the  defendant 
caused  them  to  be  seized  under  his  attachment.  The  Court 
held  the  sale  valid,  and  expressed  themselves  generally  as  to 
the  effect  of  the  vendor's  continuing  in  possession  in  the 
manner  I  have  already  stated.  Bmton  v.  Thornhill,  (7 
Taunt.   149)  is  a  case  somewhat  simitar. 

The  reason  why  the  continuance  of  the  vendor  in  possess* 
ion  will  be  accounted  fraudulent  is,  that  it  gives  him  a  false 
credit,  by  which  third  persons  are  deceived.  That  reason 
fails  in  this  instance.  When  the  bill  of  sale  wa9  executed. 
Dryer  was  known  to  be  indebted  to  several  persons,  but 
whether  he  was  reputed  to  be  insolvent  does  not  appear* 
His  landlord  had  an  undoubted  right  to  secure  himself  for 
his  rent.  Dryer  had  a  right  to  prefer  one  creditor, 
provided  it  were  fairly  and  honesly  done.  In  this  case, 
the  bona  fides  of  the  transaction  is  not  questioned.  A  good 
reason  is  given,  in  my  judgment,  why  the  tenant  was  not  at 
once  stripped  of  his  property,  as  thereby  his  power  of  ac- 
quiring  the  means  to  pay  his  debts,  would  have  been  taken 
from  him.  No  deception  was  practised.  The  transaction 
was  publick.  Dryer  himself,  always,  after  the  mortgage,  stated 
the  property  of  the  mare  to  be  in  Hopkins^  Bissell  knew  it 
before  the  sale,  and  probably  before  he  prosecuted  Dryer. 

In  my  opinion,  the  Common  Pleas  decided  correctly,  and 
their  judgment  should  be  affirmed. 

Judgment  affirmed.(l} 


tfTICA, 
Aug.  1824. 


(1)  Perhaps  nothing  farther,  upon  the  much  litigated  question,  how  far 
fttmnnaa  by  the  yendor,  ailer  a  sale  of  goods,  shall  be  evidence  of  fraud 
■>  to  crediton»  ever  can  be  reached  by  way  of  legal  rule,  than  what  is  ad* 
Taiiced  by  the  Court  in  this  case,  to  wit,  that  such  possession  is,  piima  fa» 
eie, evidence  of  fraud,  but  may  be  explained.  (Vid.  Dickenson  v.  Cooky  l7 
John.  332.)  It  seems  to  be  a  mere  rule  of  evidence  calculated  to  shift  tha 
enttf  frobandi  from  the  ereditor  to  the  vendee.  The  details  or  ctrcum- 
■taocet  which  shaU  constitute  fraud,  like  those  of  usury,  or  the  degree  of 
neglect  which  shall  render  a  man  liable  in  an  action  on  the  case,  seem  to 
Block  the  efibrlB  of  a  general  role,  and  jaa»t  be  ranged  iorever  without  tlir 
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tine  wliifih  divides  the  province  of  the  Court  from  that  of  the  jary.  The 
law  vttLj  declare  that  fraad  shall  vitiate  the  Bale ;  but  as  the  devices  bf 
which  that  fraad  ii  to  be  oempas«ed  and  disg^i^etJU  may  be  varioos,  so  the 
evidence  by  which  it  is  to  be  established  or  repelled,  must  fre(|aeatly  vary 
with  the  cases  as  they  arise 

Some  Judges  have  started,  with  a  hig^h-toned  rule,  that  imlew  a  efaange 
•f  possession  folloits  immediately,  it  is  not  only  evidence  of  fraud,  but. per 
ee,  maket  the  MoUframdaUnt  and  void.  {Edwards  v.  Harben^  9T.IL  596-7, 
per  Salter^  J.  HoMilion  v.  RtuseO,  I  Crofuk,  317,318,  per  Ma^^aU,  Ck. 
J.  Dawes  v.  Cope^  4  ifuitt.  2So,  per  TUghMon^  Ck.  X)  Bat  these  learned 
ladj>^es  were  embarrassed  with  numerous  exeeptions  in  the  out-set ;  and 
when  the  late  Ch.  J.  Kent  nnade  an  eSbrt,  in  Siariepani  v.  BuUard^  {9  John, 
Hep,  diXf)  to  introduce  the  same  rule,  as  far  as  possible,  into  the  jurispra- 
deuce  of  this  state,  he  found  it  encumbered  with  the  following  exceptioai^ 
which  he  enumerates:  1.  Where  a  creditor  is  knowing;  and  assenting  to 
the  sale,  {Sttel  v.  Brotvti,  1  Tanni.  381).  2.  Where  the  s^e  is  condi- 
tional, {per  Cbfce,  J.  tn  Stone  v.  Grubk^m,  2  Bufstr,  225 ;  sMd  per  BuUer^  /. 
M  Edwards  V.  Harber^  9T  R.  596 »  t.  e.  in  the  last  case,  a  condition  pre- 
oedent  to  be  performe<l  by  the  vendee.  3.  Where  tiie  goods  remain  with 
the  vendor,  to  be  sold  for  the  benefit  of  the  vender,  the  vendor  being  a 
borrower  on  bottomry,  (s.  e.  a  mortgagor)  the  trust  being  declared  by  the 
deed,  {BvuekniU  v.  Royttonr  Prtc,  in  Ch  285).  4.  Where  Ji  purchases 
the  -^oods  on  9.Ji.fa,  in  &voar  of  A,  and  leaves  them  with  the  jadgtnent 
deb;or,to  the  intent  that  he  pay  for  and  redeem  them,  {Ode  v.  Danex,  I 
Ld  Ragm.  724).  5.  Where  the  goods  parcha  ed  in  this  manner  are  left, 
lirom  beneeoleneet  or  far  a  temporary  and  honest  purpose^  {Kidd  v.  Rawlvn-- 
aon,  ^  B.  &  P.  59).  6.  Where  money  is  leni  to  buy  furniture,  and  a  bill 
of  sale  honestlif  taken  to  secure  the  re-payment  of  the  money.  7.  Where 
the  parchaae  was  a /air  one,  at  publick  sale,  and  the  goods  are  left  with  a 
relation  or  friend,  (per  Shipper,  Ch.  J.  in  IVaters  v.  M'*LeUan^  4  DniL 
208).  8.  Where  the  vendor  is  an  intended  hasband,  and  sells  to  trustees  to 
aiake  a  marriage  setdement  upon  hb  future  wife,  [Haselin/en  v.  GiU^3  T. 
jR.  620,  M  notis ;  Cadegan  v.  Kennels  Cowp  432  >.  And  he  concludes  that, 
ozce^it  io  speesai  cases,  and  for  special  reasons,  to  be  shown  to,  and  approved 
of  by  the  ComrU  continuance  of  poese»sion  is  fraudulent 

To  these  may  be  added,  from  our  own  reports,  9.  Barroto  v.  Paxlon^  (5 
Joftit.  Rsp^  258}  where  stress  was  laid  almost  exclusively  on  the  cioeum- 
alanee  that  tha  bill  of  sale  was  a  mortgage ;  ({/.  States  v.  Bene,  3  Cramek^ 
«8,1»,  |ur  MarAaUy  CJLJ,  S,  P.)  10  Where  the  ocn-driivery  arises 
Irom  the  sickness  of  the  vendorls  depositary,  {BeaU  v.  Osienwey,  S^Jisifas. 
4451).  Totheseoxceptionsnay  be  added,  11.  Wherethe  assignment  is  of  a 
cai||;o  in  a  ship  lying  at  the  port  where  the  assignment  is  executed,  bat  bound 
to  a  fereign  port,  the  assignment  providing  that  remittances  shall  be  made  to 
liqaidate  Che  debt  due  to  the  vendee,  in  eoosideration  of  which  debt  the  as- 
9^;nmeBt  is  made,  &e.  (Dawes  v.  Cope,  4  Binsu  258).  12.  Where  the  convey- 
m^ot  was  late  on  Stdurdagf  night,  and  the  possession  remained  niichai^;ed  till 
JOmdas^  (JfTiU  v.  #Wen&faa,  1  Bum.  517).  13.  The  Supreme  Court,  ta  M^ 
kuisy  V.  TlHMMf,  (IJabb  135}se«nisqa)eitsQii  the  riglitof  thocraditer  in 
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I,  to  purchase  goods  voder  his  exeeaiioii,  anl  leovo  Uiem  wiUilik 
debtor,  bntm  Engand  even  this  distinction  is  done  oway  by  (be  esse  of  fVmi- 
fans  T.  Bvdk,  (4  Tmna.  822).  *"  This  was  trespass  against  the  Sheriff  of 
MiddUtex%  who  had  taken  certain  g:oods  in  execution,  at  the  soit  of  Biu^fitld 
•gsinst  Dmwam,  Duncan  had  executed  a  warroDt  oT  attorney  to  confess 
jadgoKiit  Id  the  plaintiff  and,  after  judgment  entered  op,  she  issued  nji  fa» 
and  esoiedthe  eliects  of  Duncan  (o  be  sold  at  pablick  auction^aod  herself 
becane  the  buyer,  whereupon  the  Sheriff,  in  Ftknutry^  181 1,  in  coosidera* 
tioitof  £58,  which  the  pUintiff  actually  paid,  executed  a  bill  of  sale  o(  tho 
lonh  to  tlie  plvntifld  la  JMiy^  181 1,  she  agreed  to  let  the  goods  to  />iiM»  . 
«n,wiio  stiD  retained  the  possession^  for  a  rent ;  which  was  regulariy  paidt 
and  receipts  given.  When  Btmfieid*t  execution  was  about  to  be  leviedt 
Dunam  clandestinely  removed  certain  other  goods  which  were  in  his  .  o«» 
sawn,  hot  none  of  those  which  the  plaiotifThad  soboughL  Upon  the  iri* 
al  of  the  cause,  Pellt  Berjt  for  the  defendant,  endeavoared  to  establish,  ap« 
on  the  eroos-exanunation,  a  case  of  actual  fraud  on  the  part  of  the  plaintifi^ 
bot  the  facts  completely  rebutting  it,  a  rerdict  passed  for  the  plaintiC 
Upon  moYiBg  for  a  new  trial* 

Per  Majtsfiisui,  Ch.  J.  Unless  it  can  be  made  out  that  the  fact  of  « 
fenuer  owner  of  goods  being  in  any  way  afterwards  permitted  to  pesseai 
theai,  is  a  badge  of  fraud,  I  know  not  how  this  verdict  can  be  set  aside* 
The  plaintiff  buys  these  goods  and  lets  them,  and  receives  rent  for  them  % 
aod  can  we  say  that  a  person  who,  under  an  execution,  has  bought  goods^ 
may  not  let  them  to  the  former  owner  of  them  ?  No  case  has  gooe  so  far  a« 
that.  It  is  a  much  stronger  case,  on  account  of  the  letting  of  the  goods» 
than  if  she  had  permitted  them  to  remain  in  the  custody  of  Duncan  with* 
out  any  coosideration. 

GiBss,  J.  It  is  impossible  to  distinguish  this  case  from  the  case  ofKidd 
T.  Ravhnson,  (2  B  ScP.  59.)  The  circumstance  of  the  plaintiff  beiqg  n 
crojitor  makes  no  difference,  if  the  creditor  takes  a  regular  bill  of  sale  from 
the  Sheriff. 

Motion  for  a  new  trial  denied.* 

hi  Reed  r>  Btadet^  (5  Taunt.  216)  S.  P.  perGibbs^J, 

14.  So  in  Guthrie  r.  Wood,  (1  Starkie's  JV.  P.  Rep.  367,)  the  plaintiff 
porehased  the  goods  under  a  landlord''8  warrant  of  distress,  and  lelt  them 
in  possession  of  the  tenant,  the  original  owner,  where  they  were  seized  up* 
on  ao  execution,  at  the  suit  of  the  tenanf  s  creditor ;  and,  per  Ld.  EUenbo* 
rougft,  *  I  had  supposed  that  evidence  would  have  been  given  of  some  coUa- 
sioB  on  the  part  of  the  landlord,  with  the  plaintiff;  but  nothing  of  this  kind 
eppesrs.  The  doctrine  of  possession  applies  to  the  cases  of  a  conveyanca 
from  the  party  himtclf.  The  statute  of  Elizabeth  does  not  apply  to  a  case 
like  this,  where  the  property  is  sold,  not  by  the  party,  but  under  a  distress 
for  rent  Guthrie  became  the  purchaser  at  the  sale,  as  any  other  person 
might  have  been,  and  it  was  at  his  option  to  take  the  goods  or  leave  them. 
He  was  the  legal  proprietor,  aod  the  creditor  had  no  right  to  take  theoi  in 
cxeentian."    Verdiet  for  the  plaiati£ 
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15.  A  ship  abroad  may,  of  course,  be  sold,  and  possession  retained  by  the 
vendor  till  her  return.     {Putnam  t.  Dutck,  8  Mom.  Rep.  287.) 

16.  A  bona  fide  9A\e  of  bricks  in  a  brick-yard,  accompanied  with  a  lease 
of  the  yard  to  the  vendee,  until  tlie  bricks  should  be  sold  and  removedi 
was  htld  valid  a^iost  the  creditors  of  the  vendor,  without  actual  remoTaL 
{^Um  v.  SmUhy  10  Man.  Rep,  308). 

17.  In  Benton  v.  Tfiomhill,  '7  Taunt  149)  the  following  facts  appeared 
at  JVm  Priiu.  Sparrow^  a  farmer,  had  borrowed  £600  of  the  plainti^ 
who  was  his  brother-in-law,  and  the  ,  plaintilT  had  sent  his  son  to  Spar^ 
Tov,  to  obtain  from  him  a  bill  of  sale  of  all  his  effects,  as  security.  Spaf 
tow  executed  a  bill  of  sale,  accoixling^ly,  of  all  his  effeelt^  but  not  including 
the' lease  of  his  farm.  The  plaintifTV  son  took  possession  of  the  stock,  and 
eontinued  to  reside  in  Sparrow^a  house,  and  employed  labourers,  &:c.  Spar* 
roir,  however,  continued  to  reside  in  the  house,  and  still  appeared  to  act  aa 
master,  the  servants  on  the  farm  not  knowing  that  the  plaintiff's  son  had 
taken  possession,  as  he  gave  them  orders  in  Sparrotc^s  name,  who  sold  a  cow 
and  some  crops,  and  exercised  other  strong  acts  of  ownership.  The  g;oods 
having  been  afterwards  taken  in  execution  by  the  Sheri^*,  at  the  suit  of  a 
•reditor  of  Sparrotci  on  a  judgment  for  £600,  (a  debt  due  whnn  the  bill  of 
sale  was  executed)  an  action  was  brought  for  them  by  the  vendee,  against 
the  Sheriff.  All  these  circumstance^  having  been  left  to  the  jury,  by  Ld. 
Ch.  J.  Gibbs^  who  tried  the  cause,  they  found  a  verdict  for  the  plaintiff, 
thereby  establishing  the  validity  of  the  bill  of  sale  ;  and  the  Court  of  Com* 
mon  Fleas  refused  to  grant  a  new  trial. 

Shepfurd<,  SolicitoifGeneral,  on  moving  for  a  new  tiial,  cited  TVyne'j  case, 
(8  Co.  80,  b.)  and  Edwards  v.  Harbe-.u  (2  T.  R.  587)  and  distinguished  this 
ease  from  those  of  Kidd  v.  Ratvlinson^  (2  B.  k  P.  59)  and  Dawson  v. 
Woods,  (3  Taunt.  256).  But  he  mainly  relied  on  TVordaU  v.  Smithy  (1 
Campb,  333)  and  what  Ld.  Ellenborougfi,  Ch.  J.  says  there.  Strangen 
•ould  not  know  that  Btnlon,  the  son,  was  not  residing  with  his  uncle  as  a 
Tisitor.  The  bargainee  ought  to  have  an  absolute,  notorious,  and  exclusive 
possession  :  if  the  vendor  remains  on  the  premises,  and  continues  to  manage 
the  property,  the  vendee  having  merely  the  instrument  in  his  pocket,  the 
tale  18  nugatory  and  fraudulent.    But, 

Per  GiBBS,  Ch.  J.  **  I  certainly  meant,  at  the  trial,  to  give  the  defendant 
the  benefit  of  all  the  arguments  now  used  in  his  behalf.  I  belieye  that  in 
summing  up  the  evidence,  I  did  give  him  the  benefit  of  all  those  arguments. 
I  left  it  to  the  jury,  whether  this  possession  oiBerUorCs  were  an  honest  one ; 
for  that,  if  a  bill  of  sale  to  Benton  were  attended  with  a  possession,  there 
being  a  debt  honestly  due  to  Benton,  Sparrow  had  a  right  to  make  this  con- 
veyance to  Benlon,  for  securing  his  debt,  and  then  the  execution  canae  too 
late,  there  being  no  bankruptcy  hero.  I  stated  that  the  question,  whether 
the  transaction  were  fraudulent,  depended  on  the  object  of  the  bill  of  sale, 
and  on  the  circumstance,  whether,  under  that  bill  of  sale,  an  actual  bona 
fiit  possession  was  delivered  to  young  Benton,  acting  on  the  behalf  of  hit 
father.  1  stated  the  positive  oath  of  young  Benton,  that  he  was  sent  by 
fdi  fiither  lor  the  bill  of  sale,  and  that  he  did  get  it,  and  that  he  remained 


OF  THE  STATE  OF  NEW-YORK. 


193 


ia  possession  under  it,    I  also  left  to  the  jury  all  the  circumstances  which 
weot  to  fiilsify  Benton's  evidence.     Sparrow* $  acts  of  continuing  owner- 
^«p — ^his  sowing  of  the  com — his  declarations  when  the  officer  entered — 
and  his  remaining  on  the  farm — which  last  circumstance,  indeed,  deserved 
no  ^reai  weight ;  for  his  term  in  the  land  was  not  conveyed.     And  I  told 
them,  also,  this,  that  eren  if  there  was  ^hona  Jidt  debt  dae  from  Spar" 
rovto  the  plaintifi^  yet  if  they  thought  that,  beyond  that  debt,  the  convey- 
ance was  meant  to  colour  and  protect  the  residue  of  the  property  from 
Sparrmc*s  other  creditors,  it  was  void  for  the  excess.     I  also  pointed  out 
that  the  valne  of  the  property,  particularly  at  that  time,  was  a  fluctuating 
one^  and  that,  if  it  was  the  intention  of  t)ie  parties  merely  to  provide  for 
the  debt  to  Benton,  the  verdict  must  be  found  for  the  defendant.     The  jury 
have  come  to  a  conclusion  on  the!>e  facts  ;  and  if  I  were  to  sum  up  the  evi- 
dence to  them,  again,!  could  not  sum  it  up  otherwise  than  I  have  done." 

X>Ai.i<AS,  J.  **  This  is  moved  upon  the  ground  that  the  verdict  was  given 
agunit  the  weight  of  evidence  ;  but  /  think  the  verdict  it  even  consittent 
icithaU  the  evidence.^ 


UTICA, 
Aug.  1824. 

Bissell 
V. 

Hopkins. 


Park,  J.  concurred. 

BuRROVGH,  J.  **  My  Lord  seems  to  have  put  the  case  to  the  jury  on  all 
the  grounds  on  which  it  can  be  put,  and  there  is  no  foundation  for  granting 
A  new  trial." 

In  the  coarse  of  his  charge  to  the  jury,  Gibbs^  Ch.  J.  glanced  at  another 
eircumstance,  which,  I  suppose,  must  often  present  itself  in  trying  a  mort- 
gage of  personal  property,  viz.  •*  If  beyond  Benton's  debt^  the  conveycmce  was 
meant  to  colour  and  protect  the  residue  of  the  property  from  Sparroie^s  other 
ereditors^  %t  was  void  for  the  excess."**  Would  not  the  mortgage  be  void  for 
the  whole,  open  such  a  circumstance  ^  In  Wilson  &  WormaXs  case,  (Gk)rf- 
totf,  \BT)  Cote,  Ch.  J.  and  Foster^  J.  were  at  issue  upon  a  point  like  this. 
Coke  said.  ^  If  a  man  who  has  goods  of  the  value  of  JC30,  only,  he  indebted 
to  two  men — to  one  in  £20,  and  another  in  £10  ;  and  the  debtor  assign 
to  the  one  to  whom  he  is  indebted  £10  all  the  goods  which  are  worth  £30, 
to  the  intent,  that  for  the  residue  above  the  £10  debt  he  shall  be  favoura- 
ble to  him,  this  assignment  is  altogether  void,  because  it  is  fraudulent  in. 
part.**  But,  per  Foster,  J.  *'  It  shall  not  be  void  for  the  whole  ;  but  only 
for  the  surplusage."  *♦  If  the  creditor  were  aware  of  the  fraudulent  in- 
tent of  the  debtor,  '(says  Lo^ig,  in  hie  Treatise  on  Sales,  78)  it  seems  most' 
eoDsonant  to  the  general  maxims  of  the  common  law,  that  fraud  vitiates, 
every  thing,  as  well  as  to  the  provisions  of  the  statute  of  Elis.  that  the 
transaction  should  be  completely  avoided  :  if,  on  the  other  hand,  the  cred- 
itor were  not  aware  of  other  debts  being  due  from  the  debtor,  but  consid- 
ered hifliself  as  honestly  standing  in  the  situation  of  trustee  for  the  debtor, 
OS  to  the  excess  above  what  would  be  sufficient  to  pay  his  own  debt,  it 
seems  most  reasonable  that  the  a.-signment  should  be  held  good  to  the 
unount  of  the  debt  due,  and  that  it  should  be  avoided  for  the  remainder.^ 
There  is  a  diffiealty  in  making  thia  idea,  that  the  sale  shall  be  good  in  part 
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•nd  bad  in  pftrt^  fquare  with  the  remedy,  ft  is  easy  to  ceoecriTe,  that  lh# 
severance  may  be  made  in  Chancery,  as  was  done  ia  Botfd  k  Suydam  t. 
Dunlap  el,  eU.  (1  John.  Ch,  Hep.  47H).  So  it  might  be  done  in  trespass  or 
trover,  at  the  suit  of  the  vendee,  without  doing  absolute  violeiTce  to  the  form 
of  the  remedy ;  but  should  replevin  be  brought,  wh  cb  is  for  a  rpcovery  of 
the  specifick  article  or  articles  in  question,  or  ejectment  for  land  fraudu- 
lently sold  or  mortgaged,  it  is  not  easy  to  conceive  bow  the  distinction 
oonld  be  preserved.     But  this  by  the  by. 

18.  The  case  of  Daeey  v.  Baynton,  (6  Easl^  257)  presents  another  ex- 
ception, viz.  that  a  wife  nmy,  after  marriage^  buy  her  husbund^s  personal 
property  in  exchange  for  her  separate  estate,  and  leave  it  in  his  possession 
as  before  ;  and  yet  this  shall  not  be  deemed  fraudulent  as  to  creditors,  provi- 
ded it  be  proved  fair  in  all  other  respects.     The  case  was  shortly  this ; 
Lord  Arundtlly  who  bad  a  life  interest  in  a  settled  estate  of  Lady  Arufi^ 
dell,  (both  being  aged)  of  at  least  30001.  a  year,  whereof  Che  ultimate  re- 
Torsion,  on  failure  of  issue  male,  (of  which  there  was  none)  was  in  Lady 
A. ;  and  Lord  A.  having  furniture  and  pictures  in  his  mansion  of  not  less 
than  80001  value,  being  pressed  by  his  creditors,  in  pursuance  of  an  a^ee- 
ment  with  his  wife.  Lady  A..^  conveyed  all  bis  property  to  trustees,  (who 
had  married  his  two  daughters)  for  the  benefit  of  his  wife  and  daaghters, 
and  subject  to  his  wife's  future  appointment ;  in  consideration  whereoC  the 
wife  discharged  him  <  if  above  30001.  before  r  ised  on  the  estate,  principally 
for  his  use,  and  enabled  the  trustees  to  raise  out  of  the  estate  12,0001.  more, 
for  the  benefit  of  Lord  A^t  creditors,  but  subject  to  the  appointment  of 
him,  his  executors,  i&c.  ;  and  also  covenanted  to  levy  a  fine,  which  was 
levied  a  year  afterwards  ;  and  he  covenanted  to  deliver  an  inventory  of  tho 
goods  to  the  trustees,  within  6  months,  which  was  not  done;     And  after 
the  conxeyanee  he  eoniinued  to  ute  the  furniture  in  the  hou»e  a»  before  ;  and 
was  soon  afterwards  sued  by  several  of  the  creditors,  whose  executions 
against  his  goods  were  satisfied  by  him,  without  seiting  up  the  trust  deed, 
or  resorting  to  the  trust  fund';  but  money  was  raised  on  it  aHerwarda,  for 
other  creditors ;  and  above  two  years  after  the  deed,  the  husband  being  sued 
by  the  plaintiff,  a  creditor  before  the  date  of  the  trust  deed,  this  was  set 
up  in  bar  of  the  levy  upon  the  goods  in  the  house  ;  and  the  Sheriff  returned 
nulla  bona.  And  upon  an  action  brought  for  a  false  retum,  held,  that  in  the 
consideration  of  the  question  whether  this  were  a  bona  fide  transaetioo,  or 
a  contrivance  to  defeat  creditors,  and  therefore  void  at  common  law,  or  by 
the  13  EUt.  eh.  5,  it  was  material  to  submit  to  the  jury  the  relative  value 
of  the  property,  withdrawn  from  ihe  reach  of  the  creditors  in  proportion 
to  the  amount  of  their  demands  at  the  time,  and  the  value  and  tangibility 
of  that  substituted  in  its  place,  in  aid  of  the  conclusion  that  the  deed  was 
covinous  against  them ;  and,  therefore,  a  verdict  for  the  plaintiff,  foun- 
ded principally  oo  these  concomitant  circumstances  :  1.  The  previous  em- 
barrassment of  the  husband — 2.  The  want  of  notoriety  of  the  conveyance 
at  the  time — 3.  The  want  of  an  inventory — 4.  The  continuance  of  the 
husband's  possession,  though  consistent  with  the  deed,  yet  without  notice  of 
the  change  of  property — and,  5.  The  appropriation,  by  the  husband,  of  a 
part  of  the  money  raised  by  the  trustees,  to  his  own  use,  without  objee- 
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I  fl«t  B9id6»  and  m  new  tria]  gnated,  to  bring  the  question  more  f al- 
Ij  befisn  the  Court  and  jary  as  to  the  goodfaUh  of  the  transactioOi  and  iht 
mime  of  Ae  eonMidenUiet^  and  its  availability  to  the  ereditore. 

Ld.  £u.«3rB<»LoiroH,  upon  the  first  trial  of  this  caose^at  JVtn  Pnt(s» 
made  m  distinction  between  this  case  and  that  of  Cmlogan  r*  Kennel^ 
(Ceirp.  4^;  and  he  also  qaestioned  the  case  of  Kidd  v.  HateUnmi,  (2  B. 
&  P.  5Q  as  it  appears  by  10  Fes.  Jun.  t4S,  where  the  same  matter  came 
«ip  ia  tiie  Court  of  Chancery.  The  rerdict  being  for  the  plaihUff,  the  Lord 
Chaaoellor,  Eldan^  was  moved  for  an  injunction  against  other  executions 
Seried  opoo  the  same  property^  on  the  ground  that  the  verdict  was  contrary 
tc  haraad  &ct»  and  that  a  new  trial  would  be  moved  ibr  in  the  K.  B.  This 
was  the  casejof  Lady  AruudeU  v.  Phippt  k,  Tawilon,  (10  Vet,  139, 151) 
ia  which  Ld.  £&fon,  (10  Vet,  145)  was  freUed  to  think  that  Ld.  EOen'^ 
imrai^  should  have  made  so  bad  a  use  of  the  maxim  that  postemon 
ynmafravd.  Indeed,  his  whole  opinion  is  remarkably  strong  and  cleafi 
as  to  the  finoe  which  should  be  allowed  to  that  rule. 

T%t  Lori  Chmneellor.    **  Upon  this  ease  I  believe  that  my  decision  in  th« 
Court  of  Common  Pleas,  (Ktdd  v.  RawHnton^  2  J3.  &  P.  59)  was  disputed. 
My  opinioa  upon  the  trial  of  that  cause  was,  that  possession  is  only,  prima 
fin)Lt  evidence  of  fraud  ;    and  as  that  property   could  not  be  reached  by 
bankruptcy,  and  the  possession  was  according  to  the  deed  which  created 
the  tide,  and  the  title  was  publickly  created,  that  was  not  fraudaleot  pos^ 
aeasioQ  against  the  creditors  in  general ;  and,  upon  a  motion  for  a  new  trials 
the  Court  agreed   with  me.    With  great  deference,  if  Ld.  EUtnboroit^ 
thinks  otherwise,  1  am,  at  present,  of  the  same  opiniofk ;  and  I  am  also,  af 
present,  of  opinion,  upon  the  doctrine  of  this  Court,  that  if  the  purchase  of 
the  wife  is  b^amJidA,  it  is  of  no  consequence  whether  it  was  before  or  after 
marriage.    The  mere  circumstance  of  possession  of  chattels,  however  &« 
miliar  it  may  be  to  say  that  it  proves  fraud,  amounts  to  no  more  than  that 
it  Utp'^ima  faeit,  evidence  of  property  in  the  man  possessing,  until  a  title^ 
not  fraudulent,  is  shewn,  under  which  that  possession  has  followed.    Every 
case,  from  Tttyn£*M  case,  (5  Rep.  80)  downwards,  sup)  orts  that,  and  thero 
was  no   occasion  otherwise  for  the  statute  of  King  Jtane*^  (21  Joe.  I,  e4. 
19,  f.  10, 11.)    Can  there  be  any  doubt  that  a  married  woman,  having  sep- 
arate pn»perfy,  may  buy  an  interest  in  the  property  of  her  husbaud,  by  a 
•etUement  oader  the  direction  of  this  Court  .'^ 

The  injoaetion  was  granted  upon  an  undertaking  not  to  remove  the 
goods. 

A  motion  was  afterwards  made  in  Dewy  v.  Baynton^  for  a  new  trial, 
which  was  granted  ;  the  caule  tried  a  srcond  time,  when  a  verdict  waa 
again  obtained  for  the  plaintill^  upon  which  a  motion  was  again  made  form 
new  trial  upon  the  circumstances  as  above  detailed  from  the  report  of  tho 
ease  ia  6  Eeist,  257  ;  but,  in  the  mean  time,  the  question  was  again  up  be- 
lore  the  L<d.  Chameelhr  in  Lady  Arwnddl  v.  Phtpps,  (10  Vet.  146,7,  i:e,) 
and  has  opiniott  shows  the  great  variety  of  consideratioDs  which  may  enter 
into  «  qaestion  of  fraud.  • 


UTfCA, 
Aug.  1924. 


Blssell 

V. 

Hopkim 
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The  Lord  Chancellor.  "  I  granted  this  injanction,  on  the  ground  tfiilt 
this  bill  was  brought ;  stating  that  Ladi;  Arundell  was,  according  to  law< 
to  be  considered  equitable  owner  of  goo<Js  and  chattels  of  a  yery  ipecial 
and  peculiar  kind  ;  th&t  she  became  so  under  a  contract  of  purchase  ; 
which  she  insisted  she  was  entitled,  in  a  mode,  to  make  with  her  hufband 
himself;  that  she  had  contracted  with  him  for  the  ownership,  and  imtni- 
Inents  were  executed,  placing  the  legal  prop^Ky  in  trustees  for  her  use  and 
benefit ;  an(^  attending  to  all  the  circumsiances,  her  title,  as  administered 
in  this  (/ourt,  and  the  title  of  her  trustees,  as  administered  in  other  Courts, 
are  as  incapable  of  being  impeached,  as  they  were  upon  the  date  of  the  in- 
strument; that  an  action  was  brought  by  a  creditor,  and  the  Sher* 
iff  was  prevailed  on  to  return  nulla  bona.  An  action  was  brought 
against  him  for  a  false  return  by  the  creditor ;  insisting,  he  might 
have  had  possession  of  these  goods  and  chattels,  either  the  proper- 
ty oi  Lord  ArundelU  or  in  a  question  between  him  and  his  creditors  and 
all  other  pei-sons,  including  Lady  Anmddl  and  her  trustees,  liable  to  her 
husband's  creditors.  The  form  of  the  action  being  again&t  the  Sheriil^  it 
depended  upon  some  arrangement  in  a  Court  of  law,  whether  the  trustees 
of  the  wife  could  maintain  the  question,  that  these  were  not  the  goods  of 
Lord  AruftdelU  or  liable  to  execution  by  his  creditors  :  what  arrangement 
I  do  not  know  :  bgt  I  do  not  think  myself  at  liberty  to  surrender  the  juris- 
diction of  this  Court ;  because  the  Court  of  King's  Bench  may  by  some  ar- 
rangement execute  the  jurisdiction  of  a  Court  of  Equity.  It  is  my  duty  to 
give  the  }>laintifi  relief  according  to  the  rules  and  proceedings  in  this  Courts 
if  she  is  entitled  to  sue  here  ;  and  Lady  AruruUll,  from  the  nature  of  her 
title,  bad  a  right  to  have  it  decided  here  by  some  mode  of  proceeding. 

**  From  the  only  account  I  have  had  of  this  case  [EcLtCs  report  of  the  case 
was  not  then  published]  in  the  Court  of  King*s  Bench,  it  appears  to  have 
been  asserted,  that  a  husband  and  wife  could  not,  after  marriage,  contract 
for  a  bonajide  and  valuable  consideration,  for  a  transfer  of  property  from 
the  husband  to  the  wife  er  trustees  for  her.  The  doctrine  is  not  so  either 
here  or  at  law.  I  stated  before  what  I  conceived  the  doctrine  of  this  Court 
and  of  the  law  upon  this  subject  There  have  been  two  trials,  as  there 
was  a  mistake  in  point  of  law  upon  the  first  As  to  the  subsequent  trial, 
I  know  nothing  except  what  is  said  here.  But  if  the  case  is  finally  to  bo 
decided  here,  there  are  many  points  deserving  great  consideration,  and  .very 
fit  for  discussion,  as  connected  with  every  fact  and  circumstance  of  the  case 
in  detail  ;  as  bearing  npon  the  question  whether  this  instrument  is  fraud- 
ulent against  creditors.  When  Lord  Manifiefd  upon  this  subject  speaks  of 
trick  and  contrivance  (in  Cadogan  v.  Kenneth  '.Coup.  435)  he  ought  to  state 
what  the  law  denominates  trick  and  contrivance.  For  instance,  in  this 
ease,  if  tlie  purpose  of  this  instrument  was  to  defeat  creditors,  it  is  said  to 
be  bad,  I  desire  that  may  be  reconsidered.  If  the  express  object  of  this  pur- 
chase was  to  vest  this  property,  of  the  value  of  12^0002.  in  trustees  to  trans- 
mit to  the  daughters  of  Lady  ArundeU^  if  she  paid  the  value,  12,0001.  to 
the  creditors  of  Lord  ArundclU  that  is  not  illegaL     It  is  assuming  a  great 

But,  if  so,  it  has  in    all 
If  the  proper- 
ty transferred  was  of  the  immediate  value,  at  which  this  has  been  itttted* 


deal  to  say  it  is  delaying  or  defeating  creditors 

time  been  sanctioned  by  this  Court  and  Courts  of  law  too. 
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Vtetaii^f  then  it  oag^ht  to  be  rabmitted  to  the  jury  whether  it  wu  net 
franduleafc  as  to  a  §preat  part     U  is  said  the  limitatioa  to  the  daughters  here 
is  aol  to  be  deemed  a  part  of  the  consideration  of  the  settlement  with  ref- 
erence to  the  creditors.    It  is  not  necessary  to  touch  upon  that,  if  the  prop- 
erty bore  any  reasonable  proportion  to  the  value  of  12fiOOL    If  it  were 
necessary  to  discuss  it,  attention  must  be  §^yen  to  the  cases  of  moral  obli- 
gation, executed  by  a  provision  for  piersons,  not  the  direct  objects  of  the 
coatncl,  in  which  that  provision  has  been  held  such  a  part  of  the  consid- 
eratioD  as  would  support  their  interest,  as  well  as  those  with  regard  to 
whom  thAt  contract  was  more  directly  entered  into. 

Then  as  to  possession,  and  the  other  circumstances  relied  on  at  law  : 
Mppose  the  question  arose  the  day  after  the  deed  was  executed,  and  tha 
.  ItfJOOL  hmd  become,  ander  the  circumstances,  to  all  intents  and  purposes  a 
part  of  the  assets  of  Lord  ArvnieU;  which  I  see,  was  questioned  at  the  bart 
suppose  it  proved  the  day  after,  thst  the  property  was  worth  that  sum : 
coold  it  have  been  oontended,  for  the  want  of  publicity,  of  an  inventory^ 
•f  poflsesaion,  considering  the  nature  of  the  subject,  and  the  relation  in 
which  the  parties  stood,  this  would  not  have  been  a  deed,  the  trusts  of 
which  mast  have  been  executed  for  h^Aj  ArundtU,  If  it  is  contended 
that  the  deed  was  originally  fraudulent,  because  no  consideration  was  paid 
or  what  a  Court  of  law  would  call  colorable,  aU  subsequent  facts  and  enjoy- 
ment tell  forcibly,,  connected  with  the  objections  te  the  deed* 
at  the  time  of  execution.  They  are  evidence  in  the  other  case  )  but  such 
as,  when  the  value  is  appreciated,  ought  to  be  stated  to  the  jury,  to  be 
weighed,  regard  being  had  to  the  law,  irtbe  question  had  occurred  imme- 
diately after  the  execution.  The  circumstances  of  not  informing  witness- 
es, the  steward,  Ac.  would  not  have  weighed  with  me  ;  as  they  are  cir- 
cumstances in  almost  every  transaction  of  this  nature;  and,  therefore,  not 
so  unusual  as  to  aflbrd  a  fair  ground  of  suspicion.  Then  as  to  the  nature 
of  the  posMssion,  what  is  the  publicity  to  be?  Suppose  there  were  no 
trastees  {  bat  an  agreement  without  the  interposition  of  trustees,  by  a  cov- 
enant that  this  property,  upon  the  wife*s  advancing  12,000/.  to  the  creditors 
of  the  husband  should  be  to  her  separate  use.  The  nature  of  the  transac-' 
tion  must  have  left  the  legal  property  in  the  husband  ;  and  I  doubt  extreme- 
ly whether  that  could  be  a  fraudulent  possession  even  in  a  Court  of  law. 
Clearly  it  would  not  here.  Suppose'  this  had  been  before  marriage,  and 
these  articles  bad  been  settled  as  heir  looms ;  and  it  is  exactly  the  same,  if 
after  marriage  and  for  valuable  consideration  ;  what  is  the  publicity  shew- 
ing they  are  heir  looms .'  What  is  the  nature  of  the  property,  and  the  sort 
of  poasessiott  naturally  to  be  looked  for  ?  When  Lady  ArundeU  Was  ma- 
king a  settlement  for  the  benefit  of  her  daughters,  afterwards  fn  all  proba* 
Ulxty  to  enjoy  the  possession  of  this  ancieut  fiimily  seat,  there  was  neither 
leg^lnor  moral  fraud  in  taking  the  property,  for  whch  she  paid  the  value* 
But  the  nature  of  the  property,  the  relation  of  the  parties,  the  eircumstan* 
ees,  that  she  should  have  no  object  but  to  transi^it  it  to  her  family,  and  that 
she  must  live  with  him  who  sold  it,  those  circumstances  are  very  ma^ 
terial  as  to  the  possession. 

Vol.  IIL  26 
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*»  It  ii  Mid  Lord  ArundeU  dealt  with  creditora,  as  if  this  itm  hif  propel 
if  ;  and  there  might  be  a  cooniderahle  question^  whether  hii  or  the  rtew^ 
ard'«  dealings  in  conTersatioD   or  corre8f>oDdeace  with  creditors,  as  if  ihif 
Was  part  of  the  husband  s  property,  is  to  be  admitted  in  a  qaestion  betveea 
husband  and  wife ;  more   difficult  perhaps  between  the  crediton  and  the 
Sheriff;  but  h  is  exiremely  possible,  that  such  a  case  might   be  laid  in  eri* 
dence,  with  reference  to  her  acts,  that  the  dealings  of  the  husband  might 
be  considered  a  part  of  her  condact  with  regard  tt>  the  property ;  and  there« 
fore  that  sort  of  evidence  would  be  admissible    tgaiast  her.    Tt  was  aleo 
stated  at  the  bar,  that  she  has  permitted  a  creditor,  in  more  instances  than 
one,  to  take  execution  out  of  this  property.     That  is  a  very  material  fact ; 
but  to  be   stated  with  some  qualification,     ft  is  evidence  that  she  did  not 
believe  the  property  to  be  her^  ;  but  not  conclusive  evidence.  She  m^ht 
let  a  part  of  her  own  property  go  to  discharge  a  particular  debt,  by  which 
ahe  saw  her  husband  pressed.     That  fact,  thert^fore,  ought  to  be  examined 
before  it  can  be  considered  a»  having  much  influence  one  way'or  the  oth- 
er. It  is  very  difficult  to  find  the  means  of  taking  the  opinion  of  a  Court  of 
law  in  this  particular  case.^ 

The  order  was,  that  it  should  be  admitted  that  the  Sheriff  returned  mdh 
bona ;  that  an  action  should  be  brought  in  the  Court  of  Common  Pleas 
for  that  return  ;  and  Lady  ArundeU  and  the  trustees  should  be  at  liberty  t« 
defend  it ;  but  in  consequemce  of  a  fund  having  been  provided  for  Lord 
ArundtWi  creditors,  an  end  was  put  to  all  further  proceedings,  and  the 
•ase  never  came  before  the  Cou^  of  Common  Pleas.  {Atherly  on  Man. 
Selt'nnenU,  172.) 

19.  The  modem  English  decisions  peem  to  maintain  a  determined  conflict 
'with  the  strong  rul^  in  Edwards  v.  Harben.  That  case  came  und^  re- 
view in  Steward  v.  Lombe^  (1  Brod,  &  Bini(h.  506.)  In  that  case  the 
Sherii!  had  taken  a  windmill  in  execution  against  one  fV,  B.  who  was 
in  iossession  of  it  with  the  farm  on  which  it  stood.  Jf^,  B.  had  before 
'mortgaged  the  farm,  describing  it  as  one  "•  on  which  he  had  lately  erected 
and  placed  a  windmill."  And  in  the  same  deed  sold  the  windmill  to  the 
mortgagee,  habendum^  &c.  forever,  jirortjo  that  if  the  debt  1095/.  should  be 
paid  at  such  a  day,  the  deed  to  be  void,  ^o  change  of  possession  of  the 
farm  or  mill  followed.  The  mill  was  so  constructed  as  ta  be  removable  at 
pleasure ;  and  in  an  action  by  the  mort;^agee  against  the  Sheriff,  the  jury 
were  directed  to  answer  two  questions  ;  whether  the  mill  was  a  mere  chat- 
tel, and  whether  the  property  in  it  passed  to  the  plaintiff,  he  never  having 
taken  corporal  possession?  The  jury  found  that  the  mill  was  a  chattel 
but  gave  a  verdict  for  the  plaintiff,  damages  270/. 

On  a  motion  for  a  new  trial,  Edteanis  v.  Ha  6<n,  (2  71  R,  587)  alone 
was  cit  d  for  the  defendan'^,  and  Kid  I  v.  Rawlinton^  ^2  B»  k  P.  59^  and 
Bom  V.  BaJker,  (9  EoMi,  215)  for  the  plaintiff. 

Dallas.  Ch.  J.  (after  examining  the  question  whether  the  mill  wai 
a  fixture)  said,'* the  next  qaestion  is,  whether,  taking  it  to  be  a  •hattel,therft 
has  been  such  a  poisesiimn  of  it  as  will  pass  the  property  >  Now  this  is 
not  a  case  in.wluah  a  separate  and  aotual  possession  could  have  been  ta- 
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fees  :  for,  wh^tlier  the  mill  was  leg;aUj  a  fixture  or  not,  it  wat.at  aD  ereoli 
•clnaUjr  fasteaed  to  the  lead,  aad  it  was  not  to  be  expected,  that  the  mort- 
p^M  sboald  eome  to  reeiJe  in  a  mill  Still,  it  is  said^  that  according;  to  the 
ease  of  Edinaris  v.  Harben^  actual  possession  is  necessary  to  traoafer  the 
property  in  a  chattel.  Before  we  consider  that  case,  it  may  be  obserred, 
that  this  qoertioo  does  not  arise  upon  the  bankrupt  law ;  it  is  not  a  case  in 
which  poisesaion  and  visible  ownership  by  a  bankrupt  has  tended  to  pro- 
cure hiai  an  unmerited  credit;  and  even  if  it  had  been  a  case  within  the 
btakrapt  laws,  it  would  not  have  been  a  case  in  which  the  appearance 
coal^  excite  a  false  credit  This,  however,  is  a  case  between  mortgagor 
and  mortgagee. 

The  case  of  Edwards  v.  Harben  has  been  dissented  from  often.  In  Kidd 
v.  Ravlinson^  Lord  Eldon,  Ch.  J.  cites  and  sane: ions  the  following  passage 
from  Buller^s  JVut  Prius^  (258)^  The  donor  conti.iuiiig  in  possession  is  not* 
in  all  oaaea,  a  mark  of  fraud,  as  wb«re  a  donee  lends  his  donor  mooey  to  buy 
gooiH  and  at  the  same  time,  takes  a  blU  of  sale  of  them  for  securing  the 
Doaey."  Kidd  v.  RawUnson  was  a  case  of  a  hiU  of  sale ;  but  the  party 
taking  the  bill,  having  permitted  the  party  giving  u  to  remain  in  poesese- 
ion,it  was  held,  nevertheless,  that  the  property  remained  iii  the  party  who 
received  the  bilL  The  present  case  is  that  of  a  mortgage,  whew  the  mort- 
gagee, in  ounformity  with  the  usual  practice  in  such  matters,  permiu  the 
mortgagor  to  remain  in  possession.  In  the  ease  of  Edwards  v.  Harben^  the 
goods  were  such  as  pass  from  hand  to  hand,  and  might,  therefore,  without 
inconfeDience,  be  transferred  into  actual  possession ;  here  the  chattel  is  of 
a  very  different  description.  It  seems,  therefore,  that  the  constructive  poi- 
sesaion of  the  land  under  the  deed  is  a  sufficient  possession  of  the  mill  stand- 
ing on  the  land ;  and  the  more  so,  as  this  was  not  an  absolute  oenreyanosi 
but  a  mere  pledge  to  be  kept  till  money  lent  on  the  security  of  it  was  re- 
paid.   The  only  possession   possible,  in  such  a  case,  did  take  place. 

Park,  J.  <*  Supposing  Edwards  v.  Harben  to  be  law,  (though  doubto 
have  arisen  as  to  the  extent  of  the  doctrine  there  laid  down,)  and  possession 
to  be  necessary  to  confer  the  property  in  this  mill,  there  has  been  suck 
possession  as  was  admitted  by  the  nature  of  the  case,  which  is  very  different 
Irom  the  case  of  goods  capable  of  being  transferred  from  hand  to  hand  ;  the 
possession  of  these  by  a  supposed  vendor,  after  sale,  may  be  a  badge  of 
fraud :  but  wouM  it  not  be  ridiculous  if  the  mortgagee  should  be  required 
to  come  from  another  part  of  the  country,  and  turn  miller  in  order  to  take 
IMHseanon  of  his  security  ?  This  is  a  mortgage  of  land,  by  a  party  who  is 
in  the  actual  occupation  of  a  mill,  and  if  he  relinguished  his  occupation,  it 
would  probably  defeat  all  the  ends  of  his  mortgage.  No  ialse  credit  bar 
been  created  by  thetnmnction,  and  therefore  the  rerdict  must  stand  for 
tiie  plaintiff;'' 

BiTRRoiTO*!  &  Ricif  ARDSOV,  Js.  Were  against  a  new  trial  mainly  npes 
tbft  ground  that  quodam  modo^  the  mill  was  annexed  to  the  land ;  and  Richt' 
ar^!fon,  J.  added,  ^  That  actual  possession  is  not  in  all  cases  necessary  te 
Vutfir  the  property  of  chattels,  appears  from  Kidd  v.  Ra^inH^n^  and  ITer-  • 
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kins  V.  Bireh^  (4  7\iunt  823.)  ,The  mill  could  not  have  been  mored  with- 
out incoovenience,  and  the  mortg^ag^ee  could  only  take  actual  possessioi^ 
by  entering;  on  the  land  unnecessarily,  or  by  occupyiu^^  the  mill  to  his  own 
personal  iuconvenieDce  ;  it  was  therefore  perfectly  consistent  with  the 
whole  nature  of  the  transaction,  that  the  mortgagor  should  remain  in  pos- 
session.'' 

New  trial  denied. 

It  is  proper  here  to  remark,  that  in  Steel  ▼,  Brown  k  Party^  (I  Taunt, 
381,)  Lawrence^  J.  said, "  Edwards  r.  Harden  is  good  law,  though  not  appU- 
oable  here."  * 

20.  Exceptions  to  Edwards  v.  Harhen  are  multiplying  in  this  country. 
In  Bartltttv.  Williams,  (1  Pickering's  Rep.  2880  ^.  ga^c  a  bill  of  sale  of 
a  vessel  tq  B^  aqd  B*  promised  in  writing  to  recpnvey  upon  the  payment 
fif  a  promissory  note  due  from  ^.     B.  however  did  not  take  po?9esaion  un- 
til 8  months  after  the  delivery  of  tJiti  bill  of  sale.    Held,  ne^ertlieless,  th«t 
B^s  title  was  good  against  an   attachment  made  by  a  creditor    of  j9.  after 
9uch  possession  taken,    Putnam,  J.  who  delivered  the  opinion  of  the  Court, 
fecognizes  Edtpfl^^s  v.  Harhen  as  sound  law  ;  »  but  ihere,"  he  says,   **  the 
▼endee  did  not  obtain  possession  under  the  bill  of  sale,  before  the    right  of 
4/ic  cj^itors  9f  the  vendor  accrued;^  and  he  relies  for  the  distinction  upon 
Jiobinson  v.   Donell,  (2  B.  Sc  A.  134 ;)  and  particularly  the  remarks  of 
Bayky,  J-  who  says  that,  •*  where  there  was  a  deed  executed,  under  which 
it  is  competent  for  a  party  to  take  possession  immedi  tely,  and  he  does  not 
do  so,  but  omita  it  for  six  months,  he  was  not  aware  of  any  case  which 
decides  that  such  omission  would  bo  fraudulent,  so  ^s  to  make  the  deed 
void  under  the  statute   of  mwbeOi.    K,  indeed,   the  right  of  a  third 
person  had  intervened,  thp  deed  might  be  void  as  against  him."     Put- 
num,  J.  continue?,  "  The  vessel  washable  to  the  attachment  until  the  title 
of  the  vendee  was  completed  by   possession.     That  was  the  only  objec 
4ion  which  a  creditor  of  the  vendor  could  have  made  ;  and  that  objec- 
tion was  removed  before  the  vessel  was  attached.    «  quod  nulla  inSerno 
ffiHo  hihorai^at  objecto  impedimenta  eessat.  remoto  impedimenio  perse  emtr- 
git.'**    He  had  before  remarked,  *»  that  the  possession    of  the  vendor  af- 
ter the  bin  of  sale,  unexplained,  would  render  the  conveyance  void  as 
Against  creditors  ;  but  suoh  a  possession   may  be   explained  as  in  Kvdd 
T.  Bawhnson,  (2  B.  Sc  P.  69,)  and  be  perfectly  consistent  with  justice.^ 
The  only  explanation  given    in  the  case  was,  that  the  bill  of  sale  was 
a  mortgage  to  secure  a  sum  of  money.    The  money  was  payable  on  de- 
mand, and,  indeed,  except  in  the  single  particular,  that  the  vendee  got 
possession  in  fact  before  the  Sheriff,  the  case  was  in  all  its  features   much 
like  the  principal  one  of  Bissell  v.  Hopkins,    The  ship  was  in  port  at  the 
time  of  the  mortgage,  and  the   possession  might  have  been  immediately 
changed.    That  a  change  of  possession  need  not  accompany  a  mortage, 
has  been  again  and  again  decided  in  MassaehuseUs, 

21.  In  Bedlam  v.  Tuektr,  (1  Pickering's  Rep.  389,)  the  question  wa« 
again  before  the  Supreme  Court  of  that  state.  The  debtor  mortgaged  a 
brig;  ^  s^^i^®  a  subsisting  debt  with  futare  advances  ;  and  the  \na  of  sde 
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MQt&med  a  stipulation  that  the  bri^  should  remain  in  possession  of  the 
inort«;a<;or  till  default  of  paymsot ;  and  it  was  attached  at  the  s'lit  of  the 
mortgagor's  creditor  before  any  change  of  possession  or   demand  of  pos- 
session. •  It  is  true,  the  brig  was  at  sea,  when  the  bill  of  sale  or  mortgage 
vas  executed ;  but  Wilder  J,  who  delivered  the  opinion  of  the  Court,  (id, 
397,)  drops  this   circumstance,  and  considers  the  naked  question,  whether 
the  pooession  of  the  mortgagor  pursuant  to  a  stipulation  in  the  deed  can,  in 
any  case,  be  considered  evidence  of  fraud.     ^  But,'*  says  he,  ^  It  has  been 
utgwd  that  the  cl9.use  respectiug  possession  was  IVaudulent  as  against 
creditors.    No  case,  however,  can  be  found  in  support  of  this  ohjeetion. 
Similar  stipulations  in  mortgage  deeds  are  not  uncominon,nor  can  they  be 
considered  unreasonable.    Where,  by  the  terms  of  the  conveyance,  the 
vendee  is  not  to  have  possession  until  the  performance,  or  non-perfoi  mance 
of  a  certain  conditioo,  there  the  vendor's  continuing  in  possession,  is  oo  ev- 
idence of  fraud,  because  it  is  consistent  with  the  trust  appearing  od  the 
face  of  the  deed,  and  is  not  to  be  presumed  to  give  a  false  credit  to  the 
reador.  '  Such  possession,'  says  BuUer,  J,  (Edwardt  v.  Harhen^  2D.k,E. 
S96,)  *■  comes  within  the  rule,  as  accompanying  and  following  the  deed.' 
(SUmt  V.  GnManu,  2  BuUtr,  226.    BuOened  v.  Aow/on,  Pree.  Ontiu  286. 
Jaman  v.  Wottoton^  3  D.  Sc  E.  620.     Barrow  v.  Paxtdn^  5  John.  Rep. 
258.    Kidd  v.  Rawlinson^  2B.k.P,  60.     Cadogan  v.  Kennet,  Cowp.  432.) 
There  are  many  /cases  on  this  point,  but  the  principle  now  laid    down, 
hu  never  been  qneslioned. 

^  An  objection  has  also  been  made  to  the  stipulation  in  the  mortgage 
deed,  for  the  security  of  future  advances  and  responsibilities.  Such  a  stip- 
ulation may  have  a  fraudulent  aspect,  or  may  be  satis&ctorily  explained, 
aocofdiogto  the  attending  circumstancea.  Where  a  mortgage  is  made 
merely  to  secure  future  advances,  without  any  other  consideration  at  the 
time,itffli^ht  be  void  against  creditors,  as  tending  to  facilitate  eoUusien, 
and  eoablii^  the  mortgagor  to  get  credit  ou  his  propeKy,  without  any  no* 
tioe  that  it  was  incombered.  But  if  the  object  of  the  mortgage  be,  as  it 
was  in  the  present  case,  to  secure  an  ezistii^  demand,  the  addition  of  a 
clause  protecting  future  advances,  would  not  necessarily  avoid  the  mortr 

**isto  thispointi  and  several  others  already  noticed,  the  case  under 
eonsidetatioD  cannot  be  distinguished  from  that  of  Atkinnm  v.  Malif^^ 
{t  D,  &  E.  463.)  Th^  was  a  case  depending  on  a  mortgage  made  for  secur- 
ing an  advance,  and  sooh  further  sums  as  the  mortgagee  might  afterwards 
•dfioee ;  with  a  elanse  that  until  default  of  payment  should  be  made,  it 
i^ldbe  lawful  for  the  mortgagor  to  hold  the  ship,  and  take  the  profits 
forbisewn  use  and  benefit.  Much  stress  was  laid  in  the  ar|^meDt  on  the 
clansa  fisr  the  security  of  advances  to  be  made  subsequently  to  the  mort- 
S>gt ;  but  the  Court  held  that  there  was  no  objection  to  it,  and  that  the 
JDorigage  was  valid,  notwithstanding  that  clause,  and  the  one  respecting 
the  possession. 

**  Allibese  objeotioos  to  the  mortgage,  therefore,  are  Qnavailing.  And 
IT  the  mert^geea  had  appeared  chaifeable  with  neglect,  in  not  taking 
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ponMsioQ  seasonably,  it  would  have  been  only  evidence  of  fraad«  waH 
might  have  been  explained,  if  submitted  to  the  consideration  of  the  jury.. 
It  has  been  always  held  in  this  state,  that  the  possession  of  the  vendor  af- 
ter sale,  is  only  evidence  of  fraud,  and  not  such  a  circomstsuice  as,  per  j^ 
necessarily  invalidates  the  sale.** 

I}e  then  proceeds  to  consider  another  question,  important  to  the  credi- 
tor of  a  mortga§:or  ;  and  which,  I  believe,  has  not  before  been  raised,  i.  e. 
whether  the  goods  can  be  taken  in  execution  subject  to  the  incumbrance  f 
**  They  must,''  says  he,  ^  be  the  property  of  the  debtor,  and  the  attaching 
officer  must  have  the  right  to  seize  them,  and  to  hold  possession,  so  that 
they  may  be  finally  taken  in  execution.  Now  there  is  no  substantial  dif- 
ference, at  common  law,  between  a  mortgage  of  real  estate,  and  of  a. 
ohattel.  lu  both  cases,  the  properly  vests  in  the  mortgagee^  subject  to  be 
defeated  by  the  performance  of  the  condition ;  and  on  the  forfeiture  or 
non-performance  of  the  condition,  his  interest  becomes  absolute.  {Pouh' 
ell  on  Mortga^e9i  3, 4.)  It  is  therefore  manifest,  that  the  attaching  officer 
had  no  legal  right  to  seize  the  ressel,  as  the  property  of  the  mortgagors ; 
and  that  his  attachment  of  the  shares  mortgaged  was  void.  The  same  prin- 
eiple  applies  to  pawns  ;  for  if  goods  be  pawned,  and  afterwards  a  judgment 
is  recovered  against  the  pawner,  the  goods  cannot  be  taken  in  exeentioo, 
until  the  money  is  paid  or  tendered  to  the  pawnee.  (Tht  King  v.  Hang" 
tr^  3  BytJUiT,  17,  Bro.  Mr,  Pledget^  See.  28.  2  Bac,  Abr.  715,  Exuur 
/ion,  (C.)  40 

^  A  mere  equitable  interest  cannot  be  taken  and  sold  on  execntion  ;  for 
where  there  is  no  legal  right,  there  is  no  legal  remedy.  This  was  settled 
on  great  deliberation  by  the  Court  of  King's  Bench,  in  the  case  of  ScoU  v. 
Seholey  e/o/.  (8  Eatt^  467  ;)  and  the  reasons  thero  given,  are  entirely  sat* 
jsfactory.  The  judgment  of  the  Court  in  that  case,  was  sanctioned  by  the 
Court  of  Common  Pleas,  in  the  case  of  Melcalf  et  al,  v.  Schdtl^  ci  oL  (& 
B  &P.461,)  and  is  supported  by  all  the  authorities. 

^  It  is  only  by  statute,  that  equities,  or  rights  to  redeem,  are  subject  to 
attachment  by  ordinary  process,  and  no  statute  has  authorized  the  attach- 
meat  of  such  interest  in  personal  property.  A  creditor  can  reach  such  an 
interest  of  his  debtor  ooly  by  resorting  to  a  Court  of  Equity,  where  he 
nay  be  let  in  to  redeem  incumbrances,  {Shirlei/  v.  WatUy  3  Atk,  200>)  un- 
less perhaps  he  may  first  remove  the  incumbrance,  and  then  lay  an  attach- 
ment on  the  property,  as  to  which,  however,  we  give  no  opinion.  But  un- 
til payment,  or  a  tender  of  payment,  of  the  money  due  to  the  mortgagee 
or  pawnee  of  |he  goods  and  chattels,  it  is  very  clear  that'  the  creditor  of 
the  mortgagor  or  pawner  has  no  remedy  against  them  by  attachment  and 
execution. 

A  mortgage  of  goods,  as  to  the  possession  continuing  in  the  mortgagor, 
has  been  considered  by  several  of  the  state  legislatures,  on  the  same  foot^ 
ing  with  a  mortgage  of  lands  ;  and  provision  by  statute  accordingly  made 
for  recording  the  mortgage  in  both  cases.  Such  was  the  law  of  Virginia^ 
as  appears  by  ClayboniY,  HUUi}  Watfu  Rep.  177.)  There  it  is  valid, 
if  recorded*  otherwise  not«  where  the  possession  continues  with  the  i 
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|ig«r»  (id.)  But  in  relation  to  absolute  anconditional  sales,  the  doetritf* 
in  Edwcardg  r.  fikr^en,  and  HamiUon  y.  HwifiU  is  maintained  in  its  highest 
tone,  i.  e.  that  retaining^  possession  is,  j#er  <€,  frauduUni  in  law,  not  merely 
fptdenee  effratuL  {FUtbwrgh  ▼.  AnitrttnL,  2  Hen.  Ac  J*fun/.  Rep.  302.  3, 
^  fteone,  /.  AUxtoider  y.  DeneaU^  2  Jtfun/.  341.  Williamt  v.  Farley, 
OitmrU  Vtrgin,  Rep,  15.)  On  the  other  hand,  where  a  statute  provides 
that  bfllsof  sale  shall  b«  restored,  the  mere  circumstance  of  recording 
Will  not  be  c<Bclnsiye  evidence  of  good  faith  ;  but  the  sale  may  be  im* 
Reached  for  fraud  notwithstanding.  Sach  is  the  law  of  Maryland,  where, 
it  seetts,  the  statute  requires  even  an  absolute  bill  of  sale  to  be  recorded ; 
yet  the  vendor's  continuing^  in  possession,  is  evidence  of  fraud.  (Oarrett  r. 
BugklelU  I  HarrU  &  Johnson's  Rep.  3  )  In  J^brth  Carohna,  where,  it 
teems, the  same  statute  reg^ulation  prevails,  {Bodges  v.  Blount,  I  Hay- 
fDood'sR^.  414,  415,  par  Cur,)  the  authority  of  Edwards  V.  Harbem 
is  denied,  and  possession  declared  prima  facie  evidence  of  ft  and  merely  y 
(ii  Fiekr.JSTegs,  2  Hayvoood's  Rtp,  126.  Falkner  ▼.  Perkins,  id.  224) 
while  that  case  has  bee»  adopted  in  its  greatest  eztftot  by  the  Judges  of 
Tennessee.  (Raygan  v.  Kennedy,  1  Tenn.  Rep,  97.)  So  in  South  Caro^ 
faa,  {Kennedy  v.  Rxtss,  2  Rep    Constitutional  Courts  S.  C.  125.) 

22.  Another  exception  to  the  rule  that  poaaession  is  evidence  of  frau^ 
iicsUbtished  in  this  sUte,  by  Fredenlmrgh  v.  ff^ite  k  Stout,  (1  John. 
Cos,  150.)  There  an  insolvent  assigned  all  his  effects  to  a  tru  stee  for  the 
benefit  of  his  creditors  ;  but  retained  possession  with  the  consent  of  th« 
truftee,  who  adveitised  the  goods  for  sale  immediately  ;  but  before  the 
day  of  sale,  they  were  levied  upon  at  the  suit  of  a  judgment  creditor. 
The  sale  was  holden  valid,  the  possession  being  conaistent  with  the  real  in- 
tent of  the  asdgoment. 

23.  In  Butts  V.  Stoartwood,  (2  Cowen^s  Rep,  431,)  the  vendee  bespoke 
a  bureau  of  the  vendor,  who  was  a  cabinet  maker  ;  he  completed  the  ar- 
ticle, anJ  for  fear  it  should  be  taken  in  execution,  sent  to  the  vendee,  who' 
ttme  and  took  a  delivery,  but  removed  it  from  the  shop  of  the  vendor  ta 
has  bouse  to  be  trimmed  and  remain  till  snow  came,  so  that  itmightr 
ht  removed  by  a  sleigh.  A  constable  levied  upon  the  article  by  virtue  of 
■o  eiecution  against  the  vendor,  and  the  vendee  recovered  the  value  in 
trover,  the  sale  being  holden  valid,  and  a  possession  thus  explained  no  ev- 
idence of  fraud. 

24.  When  to  these  we  add  the  exception  mentioned  by  the  Chief  Jov- 
lice,  as  having  been  established  io  Brooks  v.  Powers,  (15  Mass  Rep.  244,)^ 
when  we  look  at  the  nature  of  the  24  different  exceptions  to  the  rule  in  Ed* 
wards  v.  Harben,  which  are  above  enumerated,  it  is  time  to  ask,  what  doea 

the  rale  amoont  to  ?  What  it  it  worth  ?  And  does  its  preservation  merit  a 
stm^  ?  Some  of  tfie  exceptions  are  almost  as  broad  as  the  rule  itself.  Tlfke 
nature  of  the  instrument  of  sale,  the  kind  of  sale,  whether  directly  between  th6 
parties,  or  on  execution,  or  distress  for  rent,  necessity,  conveniens,  customs  of 
ioing  buiinest^  the  nature,  quantity,  refative  value^  distance,  and  place  of  the 
ortides  sold,  the  consideration,  the  relation  of  the  parties,  honesty  fairness,  hU' 
^unily,  friendship,  special  oircumtancos,  special  rMSons,  &c,  ke,  have,  ia 


tJTICA, 
Aug.  1824. 


^04 


CASES  IN  THE  SUPREME  COUftf 


UTICA, 
Au;r.  1824. 

Bissell 

V. 

Hopkini. 


tbeir  tarn,  been  called  in  by  the  different  caaes  to  fritter  down  the  role. 
Sometimes  the  attempt  to  apply  it  strikes  the  Judges  with  such  evident  ab- 
surdity, that  they  no  longer  proceed  by  way  of  exception     Instead  of  at- 
tempting to  untie,  they  cut  the  knot  at  once  by  denying  the  existence  of 
the  rule.     Sudh  was  the  case  in  Steward  ▼.  Lombe^  cited  above,  from  1 
J3roV.  &  Bing,  506.     The  counsel  must  hare  supposed  it  a  strong  rule  in- 
deed,  when  they  asked  the  Court  to  use  it  for  the  Quixotic  purpose  of  tt- 
tacking  and  carrying  a  wind  mill  froo^  one  part  of  the  kingdom  to  another. 
But  the  rule  is  worth  the  less,  because  if  you  allow  one  half  tjie  excep 
tions  which  appear  to  be  established,  it  can  always  be  evaded.     If  ths 
sale  is  to  be  absolute,  it  may  be  done  through  a  voluntary  jadgpuent  and 
execution  ;  if  conditional,  by  a  bill  of  sale  in  nature  of  a  mortgage.  Sure- 
ly the  Court  act  with  judgment  in  Brooki  v.  Powers^  when  they  say  a 
voluntiiry  and  judicial  sale  are  the  same  thing  in  effect    They  do  so  by 
allowing  possession  to  remain  for  an  honest  purpose  after  a  voluntary 
sale.     Had  they  said  otherwise,  they  would  afterwards  have  been  baffled 
in  a  like  case  by  the  mere  form  of  a  distress  for  rent,  or  a  sale  upon  a  vol- 
untary  judgment ;  or  a  mortgage  of  the  oxen  to  secure'  llw  rent  doe  or 
to  become  due. 

It  is  not  to  be  denied,  that  in  relation  to  voluntary,  direct  and  absolute 
bills  of  sale,  the  Judges  of  the  King^s  Bench  have  adhered  to  the  rule  of 
Edwards  v.  Harben,  in  all  its  unmitigated  severity,  in  Paget  v.  Perckard, 
(1  Esp,  Rep.  205,)  tried  before  Ld.  Kenyan^  in  1794,  it  appeared  that  a 
publican  had  attempted  to  secure  her  distillers  by  executing  to  them  a  bill 
of  sale  of  all  her  effects,  including  liquors  in  her  house,  as  well  as  furniture, 
itc.  on  the  4/^  of  *^pril ;  :md  a  person  had  entered  her  house  at  7  P.  M. 
of  that  day,  and  taken  possession,  but  he  permitted  her  to  sell  liquoar  da- 
ring the  evening  as  usual,  and  to  receive  the  money ;  anfl  she  had  not  ac^ 
counted  for  it.  Ld.  Kenytm  said,  that  allowing  her  to  appear  as  usual, 
mistress  of  the  house,  and  to  execute  abts  of  ownership,  after  having  par- 
ted with  all  her  property  by  the  bill  of  sale,  was  inconsistent  with  auoh  sit- 
uation, and  a  sufficient  evidence  of  fraud  as  against  bona  fidt  executions. 
Aud  the  Sheriff  having  levied  the  next  day,  he  non-suited  the  dietillen, 
the  vendees,  who  had  brought  trover  for  the  goods.  Again,  in  WurdaSi  v. 
Smithy  (1  Cfmpl,  Rep.  332,)  before  Ld.  EUeiibonmgh^  in  1808,  even  in 
an  action  for  a  false  reti/m  upon  a  fi.fd.  against  the  Sheriff  ibr  not  levying 
an  execution  against  one  Mason^  on  certain  goods,  being  his  household 
furniture  and  slock  in  trade,  as  a  publican  ;  it  appeared  thi^t  before  the 
issuing  of  the  fi.  fa.  he  had  given  a  bill  of  sale  of  these  gooda  ta  one  of 
his  creditors,  who  immediately  put  hia  servant  into  the  house  ;  but  M<uon, 
and  his  wife  continued  to  carry  on  the  businesa  as  usual,  for  several  weeks 
after  ;  during  which  time,  with  the  assent  of  the  servant  employed  to  keep 
possession,  they  sold  beer  smd  put  the  money  into  the  till,  to  whieh  they 
had  access.  And,  per  Ld.  EUenbonugh^  **  To  defeat  the  eXMmtion  by  a 
bill  of  sale,  there  must  appear  to  have  been  a  bona  fidt^  anbetttntial  ehai^ 
of  possession.  It  is  a  aere  mockery  to  put  in  another  person  to  take  poi- 
•ession  jomtly  jrith  the  former  owners  of  the  goodi.    A  coneunrent  poi- 
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session  with  the  assigpior  is  colorable.     There  mu^t  be  ui  exclusive  posses- 
sion uoder  the  assignmeat,  or  it  is  fraadulent  and  void  as  against  creditors.** 
These  were  nin  J9ntt5  cases  ;  and  it  might  be  sufficient  to   remark,  that 
neither  of  them  was  a  mere  unmixt  case  of  possession.    In  addition  to  po3« 
session,  strung  and  distinct  acts  of  ownership  were  permitted,  and  in  the 
last  case  this  continued  for  a  considerable  time.     In   the  first,  the  bill  of 
sale  was,  moreover,  general,  probably  not  even  excepting  the  donor's  appa^ 
reL    These  were  relied  on  as  strong  marks  of  fraud  in  TwyntU  case.    Ld. 
Kentftn  pats  Pa^tt  v.  Purehard^  upon  these  acts  of  ownership,  in  addition  . 
to  which  he  was  doubiless  influenced  by  the  generality  of  the  gift.     And 
though  Ld.  ElUnborougfut  in  the  last,  lays  the  main  stress  on'  possession,  yet 
this  was  not  necessary  ;  for  Twynt's  is  a  point  blank  case  to  overthrow  the 
giA  upon  the  acts  of  ownership.     The  learned  editor  of  Espincuse't  Re* 
ports.  (Mr.  Day)  in  a  note  to  Paget  k  Purchard,  takes  occasion  to  advert 
to  Haaalton  v.  R>uselL,  (I  Cra/ic^SlO,)  ani  he  says  no  other  case  goes 
so  &r  as  to  say  that  possession  is  itself  a  fraud.    He  considers  Kidd  v.  Ravf' 
hnsmy  opposed  to  that  position.     This  note  was  published  in  1808.     I  im- 
agine it  will  be  found  that  the  weight  of  authority  since  that  time,  decided- 
ly sustains  Kidd  v.  Rawlimon  ;  and  even  goes  far  beyond  that  case,  in  sane- 
tioning  a  mere  possession  continued  in  strict  and  open  subordination  to  the 
rights  of  the  vendee. 

But  whichever  way  the  decisions  may  tend  upon  the  question  of  posses- 
sion in  the  vendor,  aiter  a  voluntary,  direct  and  absolute  bill  of  sale  ;  so 
fiir  as  the  statute  of  Elizabeth  is  concerned,  {and  vid.  farther^  1  Gait.  Rep, 
4^ per  SUny^J,  and  1  Hoist,  JV.  J.  Rep.  155,)  no  doubt  can  be  entertain- 
ed at  this  day,  that  a  continued  possession  iu  a  moitgagor  of  chattels  is  not, 
per  le, evidence  of  fraud,  either  as  to  purchasers  or  creditors.  So  long 
ago  as  Lady /^aifi6e< /^  ease,  {^hep,  TbitrA.  67,}  this  was  settled  in  relation 
io  chattels  real.  A  term<ir  had  mortgaged  his  term  for  years  to  B,  upon 
eonditioa  that  if  he  repaid  the  money  to  B  a  year  after,  he  should  re-en- 
ter, and  B  covenanted  that  the  moitgagor  sho.ild  take  the  profits  of  the 
land  antil  that  time,  &c.  The  mor  tga;^or  did  not  pay,  and  B,  hoping  that 
he  would  pay  in  time,  suffered  him  to  contiauc  in  possession,  and  take  the 
profits  two  or  three  years  after ;  and  in  the  iuterini,  judg-nent  and  execution 
Was  obtained  against  the  mortgagor.  Heldy  thut  execution  should  not  be 
made  of  this  lease,  for  the  mortgage  should  not  be  said  to  be  fraudulent  aa 
to  the  creditor  :  and  when  a  conveyance  is  not  fraudulent  at  the  time  of 
Inaking  it^it  shall  never  be  said  to  be  so  for  any  matter  ex  post  facto. 

That  mortgages  of  personal  chattels  have  been  of  long  and  ex.ensive 
jpracticein  this  state  ;  and  considered,  with  reference  to  possession,  much  in 
the  same  tight  with  real  estate  dr  chattels  real,  and  subject  to  much  the 
nme  evils,  appears  by  an  old  colonial  statute,  passed  December  31,  1786. 
(r«  Stkaiek's  erf,  of  Col,  Slatuies,  524.)  This  act  recites,  that  diver* 
fraudf  had  been  committed  in  Dutchess^  Richmond,  Orange  and  QueenB 
counties,  by  persons  mortgaging  their  goods  and  then  selling  to  others,  ig- 
norant of  the  mortgage ;  and  provides,  that  such  mortgages,  not  under  the 
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UTIC  A,  value  of  £5,  nor  over  £100,  should  be  inoperative  as  to  subsequent  pnr^ 
Avig'  1824.  chasers,  uoless  oath  was  first  made  before  a  magistrate  that  it  was  not  giy- 
en  to  defraud;  and  the  mortgagee  was  thereupon  recorde.l  in  the  town 
clerk's  office,  &e.  Thisa<?t  expired  bj  its  own  limitation,  in  1771  ;  and 
has  not  been  renewed.  1  before  remarked,  that  permanent  provisions  of 
a  similar  character  have  been  made  upon  this  subject,  in  several  of  th* 
states.  The  statutes  of  Virginia^  M'ofth  Sc  South  CaroHna^  and  Georgia^ 
may  be  seen  in  a  digest  of  the  laws  of  those  states,  concerning  con* 
Teyances^in  a  supplement  to  S/uppard't  Thuefulonc^  by  Mr.  Anihon^  pa 
467, 601-2,  543-4,  467« 


Adrins  againat  Brewer  and  Harvey.- 

To  ftire  A      Ok  error  from  the  Otsego  Common  Pleas.     The  action  in 

diction  of"*a  ^^  Court  below  was  trespass  by  Adkins  8^ain8tjBrftoer&  Hat- 

cause  upon  at-  Tfy,  for  taking,  and  carrying  away,  and  converting  the  goods 

proormust  be  ^"^  chattels  oi  Adkins.  Plea,  not  guilty.  The  cause  came  on 

nade  that  the  to  be  tried  in  February  term,  182^,  when  the  plaintiff  called 

concealed,    or  one  White  as  a  witness,  who  testified  that  he  went,  at  the  re- 

&"  A^d^faf"  quest  of  Harvey^  to  the  office  of  Brewer^  who  was  a  Justice 

attachment  is-  af  the  Peace,  in  order  to  become  bail  for  Harvey^  to  procure 

■uch  proof  and  certain  attachments  against  Adkins^  which  Harvey  contempla^ 

be    executed,  ted  taking  out ;  that  the  witness,  in  conjunction  wHh  Har-' 

•ceding  being  "o^yy  sigued,  sealed  and  delivered  printed  blank  bonds  for  that 

Toid,  the  jus-  purpose  ;  tliat  one  of  them  was  either  partially  or  totally 

plaintiff     are  filled  up  before  its  execution  ;  that  three  others  were  signed, 

^'S^^riem-  sealed  and  executed  in  blank  ;  (these  were  then  produced, 

blt^M  security  and  appeared  still  to  be  blanks)  that  the  witness  was  in  a 

Dot  given,  or  hurry,  as  well  as  Harvtfy;  that  the  witness  delivered  the 

mere     blank  bonds  to  Brevier,  the  Justice,  with  directions  to  fill  them  up  ; 
bonds    execu-  '  '  ^  ^ 

ted     by     the 
■urety. 

In  trespass  against  a  justice  for  issuing  attachments  and  execu tions^  &c  'which  were  Toid, 
it  appeared  that  the  constable,  who  levied  and  sold  under  these,  had  several  other  exec«> 
lions,  older  than  the  void  oues,  upon  which  he  levied  and  sol^  at  the  same  time,  and  the  sale 
was  under  all  the  executions  indiscriminately ;  but  the  void  execution!!,  as  well  as  the  oth- 
ers, were  satisfied  by  the  sale,  and  the  money  paid  to  the  plaintiff  \  held,  that  trespaai 
lay  against  the  justice  and  party. 

When  the  justice  wants  jurisdiction,  he  is  liable  as  a  trespasser :  otherwise,  where  he 
has  jurisdiction,  and  errs  in  the  exercise  of  it. 

In  trespass  against  an  oliicer,  for  issuing  process,  by  virtue  of  which  the  plaintiff  ^s  g^od« 
are  taken,  to  justify  the  taking,  the  officer  must  shew  affirmatively,  on  bis  part,  that  1^  bad 
Jurisdiction ;  especially  where,  from  the  plaintiff's  proof,  there  is  reason  to  presume  that 
the  proper  stepa  were  not  taken  to  confer  jurisdiction. 
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tiiat  Brewer  was  then  filling  up  an  attachment.  The  coun* 
%e\  for  the  defendant,  on  notice,  produced  but  one  attach* 
mcnt.  The  counsel  for  the  plaintiflf  then  gave  in  evidence 
three  several  executions,  issued  upon  three  several  judg* 
ments,  by  Brewer  against  Adkins^  in  favour  of  Harvey,  and 
also  proved  that  the  property  in  qiestion  was.  sold  by  one 
Holdeuj  a  constable,  by  virtue  of  an  execution  in  favour  of 
one  Aaron  Bigalow^  and  seven  executions  in  favour  of  Selak 
Havens^  all  older  than  Haroetps^  as  well  as  by  virtue  of  the 
several  executions  issued  by  Brewer ;  that  about  ^102  of  the 
money  raised  by  the  sale,  was  paid  to  Harvey^  upon  his  exe- 
cutions, which  were  issued  on  judgments  rendered  upon  at- 
tachments where  no  bonds  had  been  filled  up,  or  executed, 
otherwise  than  as  above  stated. 

The  cotinsel  for  the  defendant  thereupon  moved  for  a 
nonsuit,  which  was  opposed,  on  the  ground  that  there  was 
no  evidence  of  any  proof  of  the  absence  or  concealment  of 
tbe  plainti6*having  been  taken  at  the  time  the  attachments  is- 
sued ;  and  that  nQ  bonds  were  taken  pursuant  to  the  23d  sec- 
tion of  the  25  dollar  act ;  that  the  defendants  were,  therefore, 
trespassers  :  but  the  motion  was  granted  by  the  Court  below, 
on  the  ground  that  the  judgments  were  voidable  only  ;  and 
that,  inasmuch  as  it  appeared  that  the  constable^s  sale  was 
made  on  a  variety  of  other  executions,  as  well  as  Harvey^s^ 
without  discrimination,  trespass  would  not  lie.  To  this 
opiniou  the  plaintiff  excepted.     * 

S.  M.  Hopkins^  for  the  plaintiff  in  error,  cited  1  R.  L. 
398,  s.  23  ;  Vosburgk  v.  fVelchy  (11  John.  Rep.  175)  Curry 
V.  Pringle^  {id.  444)  Percival  v.  Jones^  (2  John.  Cm.  49) 
Case  V.  Shepherd^  {id.  27)  Bigelow  v.  Steams^  (19  John.  39) 
CoKina  v.  Ferriss,  (14  John.  246)  Cable  v.  Cooper^  {15  John. 
162)   1  PhU.  Ev.  150. 

/.  Seelye^  contra,  to  shew  that  the  law  would  presume  the 
proper  proof  to  have  been  taken  before  the  attachments  is- 
sued, cited  FaH  Dyck  v.  Van  Buren,  (1  Caines^  Rep.  84) 
Englandv.Slade,  (4  TR.  682)  Jackson  v.  Woolsey^{\  I  John. 
Rep.  456,  per  Ydtes^  J.)  Gray  v.  Garder,  (3  Mass.  Rep.  399) 
Co/man  v.  Anderson^  (10  id.  105)  1  Phil.  Ev.  150,  151,  2d 
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Am.  from  Sd  Load,  ed,  ;  The  King  v.  Hawkins^  (11  East, 
216,  per  Ld.  Ellenborouh,  Ch.  J.)  Powell  v.  Mlbanke.  (3 
Wils.  362.  366)  2  BL  Rep.  852,  S.  C. ;  Williams  v.  The 
East  India' Company,  (3  East,  192)  Monk  v.  Pmtler^  (1  /?o/^ 
Jiep.QS)  Dr.  Harscolh  case,  {Comb.  202)  BulL  J^.  P.  298; 
Eran5  v.  Birch,  (3  Camph.  Rep.  10,  12)  Pca/r.  £p,  5  5  Hari: 
toell  V.  Roo^  (19  John.  345). 

He  said  that  all  the  executions,  except  three,  were  admit- 
ted to  be  regular  ;  and  the  sale  being  upon  them  a1^  mdis- 
crirhinateljf,  trespass  would  not  lie.  The  action  should  have 
been  case.  The  proceeding  is  like  taking  an  excessive  dis- 
tress, for  Which  trespass  will  not  lie.  A  party  having  two 
authorities  may  justify  under  one,  though  the  other  be  void. 
{Crother  v.  Ramshottom^  7  T.  R,  654,  per  Lawrence,  J. 
Granville  v.  The  College  of  Physicians,  (12  Mod.  386,  per 
Holf,  Ch.  J.)  And  as  to  the  remedy  by  trespass,  he  cited 
Hiiichins  v.  Chambers  et.  al.  (1  Burr,  579)  Lynne  v.  Moody, 
(2  Sir.  851). 

Though  there  were  no  bonds,  this  was  grror  merely ;  and 
the  attachments,  therefore,  not  void  for  this  reason,  but  void- 
able only.  {Butler  V.  Potter,  17  John,  145.  Prigg  v.  jJdf* 
ams,2  Salk.  674).    * 

Though  the  attachment  had  been  on  the  oath  of  the  par- 
ty, it  would  have  been  error  merely.  {Steenburgh  ?•  Korts^ 
10  John.  Rep.  167.)     So,  if  without  oath. 

Curia,  per  Savage,  Ch.  J,  The  defendants  are  called  oa 
directly,  not  collaterally,  to  shew  why  they  have  undertaken 
to  dispose  of  the  plaintiff's  property.  They  must  then  show 
a  lawful  authority.  A  power  to  act  is  the  first  thing  to  be 
shewn  by  a  Court  of  limited  and  special  jurisdiction*  To 
give  the  Justice  jurisdictiou,  it  must  appear  that  the  person 
ag^'nst  whose  property  an  attachment  is  sought,  is  either 
concealed  within  the  county,  with  the  intent  mentioned  in 
the  act,  or  has  departed,  or  is  about  to  depart  the  countj, 
with  the  like  intent. 

In  Van  Steenburgh  V.  Korts,  (10  John^  169)  the  Court 
seem  to  consider  the  proof  of  this  necessary  to  confer  juris- 
diction ;  and  Spmctr^i.  takes  the  distinction  between  proof 
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before  a  Court  which  is  to  give  it  jurisdictioD,  and  before  a 
Court  that  alreadj  Aa«  juri&dictioD. 

la  Vosburgh  v.  fVelch^  (1 1  John.  175)  the  Court  say,  the 
Justice  must  be  considered  as  having  issued  the  attachment 
vrithoot  any  proof  whatever  of  the  departure  or  conceal- 
ment required  by  the  act ;  and,  of  course,  without  author- 
ity. The  rule  as  to  the  Justice's  liability,  is,  that  when  he 
has  DO  jurisdiction  whatever,  and  undertakes  to  act,  his  acts 
are  coram  non  jWtce,  and  void — equally  so  as  if  he  was  not 
a  Justice*  If  he  has  jurisdiction,  but  errs  in  exercising  it, 
then  bis  acts  are  not  void,  but  voidable  only.  In  the  former 
case  be  is  personally  IRkble — in  the  latter  not.  (17  John, 
146.     2  John.  Cas.  27.     14  John.  246.     1 9  John.  39.) 

I  do  not  coQfiider  this  case  as  coming  within  the  rule  that 
zn  officer  is  presumed  to  have  done  an  act,  the  omission  of 
which  would  render  him  liable  for  negligence.  There  is 
presumptive  proof,  at  least,  that  no  evidence  was  taken  bj 
the  Justice,  and  positive  proof  that  no  security  was  taken^ 
except  in  one  cause  out  of  four.  The  sale  by  the  consta- 
ble, after  the  other  executions  were  satisfied,  could  not  be 
justified,  except  upon  the  authority  of  these  executions ;  and 
ai  they  were  void,  there  was  no  authority  whatever :  all 
persons  concerned  were  trespassers. 

The  judgment  of  the  Court  below  must  be  reversed. 


UTICA, 

Au^.lR24. 


Judgment  reversed* 
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Au^.  1824. 

Whitney 

American 

ComMmy.        Whitnev  against  The  American  Insurance  Comfant. 

The  contracst  ASSUMPSIT'  on  a  policy  of  Insurance,  tried  the  1 3/A  j?/>n/, 
^licyistopay  ^B^2%  Sit  ihe  J^Tew- York  sittings,  before  Mr.  Justice  Wood- 
the  assured  the  ^ORTH ;  when  a   verdict  was  taken,  by  consent,  for  the 

whole    valua-      ,   .     ._'  i  ^         Z  « 

tion,ifthe8ub.  plaintin  fur  $20,000,  subject  to  the  opinion  of  the  Court,  and 
^  be^*io»t"  *®  adjustment,  upon  the  following  case,  with  liberty  to  cither 
and  the  valua-  party  to  tum   it  into  a   special  Verdict  or  bill  of  cxcep- 

tioainlhepol-  J^.      "^  "^ 

icy  is  eeoclu-  tions. 

tive  as  to  the      The  policy  was  dated  July  7th.  1818,  and  was  effected 

amount  ol  re-  *         ■'  •/  »  ' 

eovery,  if  the  by  the  plaintiff  in  his  own  name,  and  upon  his  own  account, 

byUi^pe^lsi^-  *"^  underwritten  by  the  defendants,  upon  all  tinds  of  law- 

•ured  against,  ful  goods  and  merchc^ndizes,  laden  or  to  be  laden  on  board 

fraud  or  impo-  ^^^  ^hip  America^  Vibberts^  master,  on  a  voyage  at  and  from 

•ition  infixing  J^ew-York  to  Bourbon,  with  liberty  to  use  the  Isle  of /Vance, 

the  value.  .  *' 

Where   the  and  two  ports  in  Java^  and  back  to  a  port  of  discharge  in 

of'^^v^"  the  United  States,  and  with  liberty  to  use  either  port    first, 

cd  at  114,000,  being  upon  137  whole,  and  48  half  pipes  of  wine  out,  and 

Andthereturnt  returns  home,  valued  at  ^14,000,  being  the  sum  insured,  at 

of  those  goods  ^  premium  of  6  per  cent,  to  return  one  half  »er  cent,  for  each 
CD    a    voyage  , 

out  and  home;  port  not  xised,  and  the  risk  ending  safely.  By  a  memoran- 
in^be^  course  ^""™  endorsed  on  the  policy,  signed  by  the  defendants,  and 
of  the  voyage  dated  the  21  s(  day  of  Ju/y,  in  the  same  year,  in  considera- 
delh^ered^^to  tion  of  an  additional  premium  of  one  per  cent,  permission 
L.  upon  his  ^jjs  given  by  the  defendants  to  use  Calcutta,  without  prej- 
f7,000,  and  udice  to  the  policy,  the  one  per  cent,  to  be  returned,  if  the 
^^^omisi*^*^**^©  P«''"^'83ion  should  not  be  used, 
answer  drafti      The  policy,  in  ajl  other  respects,  was  in  the  usual  printed 

of  the  assured 
to  ^3,000 

more ;         the 

goods  to  be  sold  by  L,  for  his  re-imbursement  and  the  proceeds  remitted  to  the  assured  ) 
and  the^T^OOO  were  vested  in  a  return  tar^o,  togpther  with  ^1621,  for  which  he  drew 
on  L.  making  in  the  whole  an  investment  to  $8469,85  ;  and  L.  paid  the  draft  as  he  had 
agreed ;  and  the  return  cargo  was  lost  by  the  perils  insured  against ;  and  the  outward 
cargo,  on  actual  sale,  did  not  bring  enough  to  re-imbursc  L.  by  $4680,26,  for  which  he 
drew  on  the  assured  ;  held,  that  the  assured  was  entitled  to  recover,  as  for  a  total  loss,  the 
^14,000,  and  interest. 

But  it  would  be  otherwise,  if  part  only  of  the  value  of  the  goods  had  been  ittvetted  ib 
the  return  oai^. 
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feim  ofpolicies  commonly  used  in  the  city  o{ New-York,  and 
•itber  party  bad  permission  to  refer  to  it  upon  the  argument* 

On  ttie  Sd  otJuly  in  the  same  year,  the  plaintiff  shipped, 
and  laded  on  board  the  America,  in  the  port  of  New-  York, 
for  his  own  account,  the  wine  specified  in  the  policy,  the  in- 
Toice  cost  of  which  was  ^1 4028,S7,  and  took  from  Capt-  Fti- 
leris^hiW  of  lading,,  under  that  date,  for  the  wine  thus  ship- 
ped, deliTerable  at  the  Isle  of  France  to  Elmslie  Garrigues  and 
ffiiiiam  A.  Field  or  their  assigns,  as  the  consignees,  who 
went  out  in  the  America  as  supercargoes  upon  the  voyage  in- 
sured. 

The  ship  sailed  from  the  port  of  New-York  with  the  wine 
on  board  upon  the  voyage  insured,  on  or  about  the  7/A  of 
of  July  in  the  same  year,  and  arrived  in  safety  at  jBour- 
6on,  on  or  about  the  ^\st  October  following,  where  she 
remained  a  short  time,  and  proceeded  thence  to  Bataroia, 
being  a  port  in  Java,  at  which  latter  place  she  arrived 
in  safety,  having  the  insured  wine  still  on  board,  on  or  about 
the  25/A  day  o{  December  in  the  same  year. 

At  Batavia,  the  supercargoes,  owing  to  the  depressed  state 
of  the  market  at  that  time,  being  unable  to  dispose  of  the 
wine  there,  unless  at  a  very  great  sacrifice,  made  an  arrange- 
ment with  Abraham  £•  Loesman  of  that  place,  by  which  he 
was  to  receive  the  wine  for  sale,  and  make  an  advance  upon 
itof  |7,0(X),  and  permit  the  supercargoes  to  draw  upon  him 
from  Caleutla  to  any  amount  not  exceeding  ^3000  more,  the 
whole  of  which  was  supposed  to  be  less  than  what  the  pro- 
ceeds of  the  wine  would  be,  he  holding  the  wine  for  his  re- 
imbursement, and  accounting  to  the  plaintiff  for  the  pro- 
ceeds when  sold«  The  wine  was,  pursuant  to  this  arrange* 
ment,  landed  at  Balavia,  and  by  the  consignees  and  super- 
caigoes  delivered  to  Loesman,  who  thereupon  gave  them  a 
leceipt  in  the  following  words  :  ^^  Balavia,  January  15, 1819« 
Received  from  Elmslie  Garrigues  &  William  A.  Field,  super- 
cai^goes  of  the  ship  America,  o(  New-York,  one  hundred  and 
thirty  six  pipes,  and  forty -seven  half  pipes  of  Catalonia  wine, 
to  be  sold  by  me  for  account  of  Mr.  Stephen  Whitney,  mer- 
chant, New-York,  and  proceeds  to  be  remitted  to  him.  (Trip- 
ficate.)  A.  £»  Loesman.^^ 
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Loesman  accordingly  advanced  in  Batavia^  and  upon  the 
receipt  of  the  wine,  6930  Spanish  dollars  and  69  cents  to  the 
6upcrcare;oes,  for  the  use  and  benefit  of  the  plaintiff,  which 
sum,  allowing  one  per  cent,  premium  for  Spanish  dollars, 
made  the  sum  of  ^7000.  The  supercargoes  thereupon  gave 
Loesman  a  receipt  for  the  advance  in  these  words  :  "  Bata* 
viQy  January  1 8, 1 8 1 9»  Received  of  Mn  A,  E,  Loesman  Hx 
thousand  nine  hundred  and  thirty  Spanish  dollars,  and  sixty- 
Aine  cents,  which,  with  one  per  cent,  for  Spanish  dollars,  will 

make  seven  thousand  dollars. 

Elmslie  Garrigues, (or  sM  Si 
6930  69  Wm.  A.  Field.^^ 

69  31 


$7000 

The  supercargoes,  on  the  same  day,  shipped  and  laded 
ihe  dollars  on  board  the  America^in  Batavia^  and  took  a  bill 
of  lading  therefor,  signed  by  Captain  VibbertSj  deliverable 
to  themselves  at  Calcutta.  The  ship,  with  the  dollars  on 
Board,  sailed  from  Batavia  on  or  about  the  Ut  o{  February^ 
1 819,  and  proceeded  direct  for  Calcutta^  at  which  latter  place 
she  arrived  in  safety  with  ihe  specie,  on  or  about  the  28/A 
March  following. 

While  the  America  lay  at  Calcidta^  the  supercargoes  re- 
ceived the  specie  from  Captain  Vibberts,  and  with  it,  and  the 
amount  for  which  they  drew  on  Loesman^  purchased  there 
goods  for  the  account  of  the  plaintiff,  the  invoice  cost  of 
which  was  $8469,85  ;  for  the  difference  between  which  and 
the  advance  made  by  Loesman,  they  drew  on  him  to  the 
amount  of  $162i,  pursuant  to  the  arrangement  between 
them,  and  he  paid  that  sum  accordingly. 

The  goods  so  purchased  in  Calcutta  were  there  by  the 
supercargoes  shipped  and  laded  on  board  the  America^  for 
which  they  took  Captain  Fibberts^  bill  of  lading,  dated  in  Ca/- 
eutta  ihe  ^Qth  oi  June,  1 8 1 9,  deliverable  to  the  plaintiff,  or 
his  assigns,  in  Philadelphia^  that  being  understood  and  in- 
tended as  the  ship^s  port  of  discharge  in  the  United  States, 
upon  her  return.  The  America^  with  a  valuable  cargo,  in- 
cluding these  goods,  left  Calcutta  on  or  about  the  \st  day  of 
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JWy  following  for  Philadelphia  ;  and  was  afterwards,  on  or 
about  (he  19/A  December  following,  and  before  the  jtermina- 
tion  and  in  the  due  prosecution  of  the  voyage,  cast  away  and 
totally  lost  near  Sandy  Hook  by  means  of  the  perils  insured 
against* 

Loesman  subsequently  sold  the  wines  deposited  with  him, 
which,  after  debiting  the  plaintiff  with  the  ^7000  advanced^ 
and  the  $1 621  drawn  for  by  the  supercargoes,  and  crediting 
tbe  plaintiff  with  the  nett  proceeds  of  the  wine?  left  a  bal- 
ance doe  from  th6  plaintiff  to  Loesman  of  $4680,26)  for 
which  amount  he  drew  upon  the  plaintiff. 

6.  Griffin^  for  the  plaintiff,  took  two  grounds ;  1 .  That  the' 
policy  being  a  valued  one,  and  on  the  voyage  round,  the  val- 
oatioD  is  to  regulate  the  amount  of  the  recovery ;  2.  It 
makes  no  difference  that  the  return  cargo  was  purchased 
with  monies  advanced  in  anticipation  of  the  sales  of  the  out- 
ward caiigo,  as  the  whole  of  its  proceeds,  and  even  a  great- 
er amount,  were,  in  fact,  invested  in  the  return  cargo. 

K  Insurances,  he  said,  are  of  two  kinds,  open  and  valqed. 
In  the  latter,  the  valuation  always  controls  unless  there  be 
fraud.    {Lewis  et  aL  v.  Hucker^  2  Bum  1171.     Feise  et  aL 
V.  jigtiUar^  3  Taunt.  506,     Miner  v.  Tagert^  3   Bin*  Rep. 
204.     Hodgson  Y.  Mar.  Ins.  Co.  3  Cranch^   110,  111,   per 
Cushingj  /.     The  Mar.  Ins.  Cok  of  Alexandria  v.  Hodgson^ 
6  Cranck^  206.     Davy  v.  Halleit,  3  Cdines^  Rep.  16.     Kane 
V.  The  Commercial  Ins;  Co.  of  X.Y.  8  John.  Rep.  229.) 
And  the  fraud  must  be  gross  and  palpable,  like  the  case 
pat  by  Lord  Mansfield  in  Lewis  v.  Rucker  ;  an  insurance  of 
£2000,  when  the  insured  had  no  interest  beyond  a  cable. 
Id  The  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  the  dif- 
ference in  value  was  $2000,  that  is,  the  valuation  at  $10,000, 
and  the  real  value  at  $8000  ;  yet  this  striking  difference  w^s 
not  admitted  in  evidence,  because  (here  was  no  fraud.  Here 
goods  were  shipped  beyond  the  value   in  the  policy.     A 
valued  policy  upon  goods  will  not  be  opened  where  there  is 
no  fraud,  except  in  the  single  instance  of  leaving  part  of  the 
goods  on  shore,  upon  the  same  principle  that  a  valued  poll- 
Vol.  III.  28 
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ej  upon  freight  was  opened  in  Forbes  r.  Aspfnall^  (13  Hint^ 

323.) 
2.  The  return  cargo  was  the  rttums  of  the  wines  withii^ 

the  language  of  the  policy,  and  indeed  upon  the  most  rigidf 

technical  construction  of  the  term.  It  makes  nodifierence 
whether  the  wines  were  hypothecated  or  sold,  to  procure 
the  return  cargo.  It  was  not  only  the  same  in  it9  I^al,  but 
in  its  actual  elfect;  for  the  wines  were  finally  sold  to  p^ 
the  money  actually  invested  in  the  proceeds^  Haven  v^ 
Gray  J  (l^Mass.  Rep.  71)  is  a  case  precisely  in  point  for  the 
plaintiff)  except  in  the  single  paKicular  that  the  word  pro*^ 
ceeds  is  used  there  instead  otntums  as  here. 

Nor  let  it  be  said  that  this  is  a  hard  case.  There  roust  be- 
some  fixed  and  uniform  rule  applicable  to  both  parties.  ^up» 
pose  the  case  had  been  the  other  way,  the  goods  lost  far 
above  the  value  insured,  would  the  Court  open  the  policy 
lor  the  benefit  of  the  assured  ?  This  never  would  be  thought 
of.  Shazoe  v.  Felton,  (2  East,  W9)  shows  the  inflexibility  of 
the  rule.  The  assurers  were  holden  to  the  value,  though 
the  property  was  deteriorated  before  the  loss,  by  the  act  of 
the  assured  himself.  I  appeal  particularly  to  the  stronj^ 
language  of  Ld.  Kenyon  in  that  case,  (p.  U  4  <Sr  11 5.> 

J.  Duer  <Jr  Z>.  J8,  Ogden,  for  the  defendants,  made  the 
following  points  :  1.  That  the  policy  never  attached  upon 
ttie  goods  lost,  they  not  being  the  returns  of  the  outward 
cargo  ;  2.  If  the  defendants  are  liable,  it  is  only  for  a  par* 
tial  loss  ^  3.  If  the  policy  be  construed  to  attach  upon  the 
goods  lost,  although  not  the  returns  of  the  outward  cargo, 
the  loss  should  be  adjusted  as  upon  an  open  policy. 

They  said,  the  plaintiff  claims  ^14,000,  when,  by  his  ow» 
shewing,  he  has  lost  but  about  ^8000.  The  general  pre- 
sumption of  law  is,  that  an  insurance  is  for  the  mere  pur- 
pose of  indemnity  j  and  where  a  party  sets-  up  an  agree- 
went  controlling  the  general  intendment  of  law,  he  must, 
as  in  all  cases  of  a  special  agreement,  bring  himself  precise- 
ly within  its  terms.  What  did  the  parties  understand  by 
tomes  ouij  and  returns  home  T  !t  is  said  the  latter  words 
mean  any  returns.    Tiiis  we  deny.    It  must  be  returns  of 
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Ae  wines.    To  coostitute  this,  the  wines  should  be  exchan-       vncA, 
fed  for,  or  sdd  and  invested  in  the  return  cargo.     If  any     ^"^*  ^®'** 
thing  else  had  been  meant,  would  not  the  parties  have  said     Whitney 
«o  in  their  contract  ?    The  plaintiff  understood  the  sense     jiaericMi 
of  the  clause  as  we  do,  at  the  trial ;  and  the  struggle  was  to  butmoesC^ 
ahew  ibe  return  caigo  purchased  on  the  credit  of  the  out* 
ward  cai^o. 

The  parties  also  intended  that,  to  make  the  policy  attack 
on  Ibe  retam  cargo,  there  should  be  a  Mai  shipment  of 
the  whoie   proceeds — not  a    partial  one.    The   contrary 
coarse  would  give  rise  to  frauds  innumerable.    One  fourth 
in  value  may  be  re-shipped, — lost ;  and  the  whole  original 
▼aloe  recovered  ;  and  by  and  by,  the  residue  sold  in  a  for- 
eigQ  country.    The  underwriters  have  nothiog  to  do  with 
the  market.     It  was  Whitney^ $  duty  to  sell  the  wine,  and  in- 
vest it  in  a  return  cargo  ;  for  which  alone  the  defendants 
were  liable.     An  advance  of  }  1 0,000  might  have  been  had, 
for  it  was  offered;  but  only  ^8,000  were  received.     The 
truth  is,  the  whole  was  no  more  than  a  loan  by  Whitney^ 
and  an  after  purchase  entirely  distinct  from,  and  indepen- 
dent of  the  avails  of  the  outward  cargo.     The  wine   was 
pfedged  merely  as  a   collateral  security  ;  and  the  receipt 
coQciiide§  with  a  promise  to  remit  the  proceeds  ; — When  f 
Why,  when  sold  ;  and  yet  it  is  now  contended  that,  even 
before  the  wines  were  sold,  their  proceeds  had  been  ship* 
ped,aud  were  on  their  return  voyage.     The  supercaigoes 
then  gave  a  receipt  for  the  money,  without  saying  on  what 
account,  and  whether  on  the  credit  of  Whitney^  or  the  wines* 
Loetmau  baa  since  drawn  upon  Whitney  for  the  balance 
over  and  above  the  avails.     Whitney^ a  personal  credit  was 
evidently  pledged.     Then   the   money  was  not  the  pro- 
ceeds €^  the  wine,  but  of  Whitney^ a  credit.     The  rights  of 
the  partiea  are  to  be  tested  by  the  state  of  things  at  the 
time  the  cai^o  was  shipped — not  by  any  thing  which  trans- 
pired afterwards. 

It  never  should  be  the  interest  of  the  assured,  that  it 
loss  should  happen.  In  ForhtB  v.  Aspinall^  cited  for  the 
plaintifi^  a  case  of  valued  policy  on  freight,  exactly  anal- 
agotttf  in   prtnciploi  the  reasoning  of  Lord  EUerdforough^ 
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UTICA,  Ch.  J.  meets  the  present  case  precisely.  "  And  so,  (w/m 
^^^^^-^^  he)  if,  bjr  the  perils  insured  against,  the  freight  of  paH  wi- 
Whitncy  It^  o(  the  goods  to  be  Carried  be  lost,  the  assured  can  only 
AmeHcan  recover  in  respect  to  that  loss,  according  to  the  proportioa 
Insaraace  Co,  which  that  part  bears  to  the  whole,  sum  at  which  the  entire 
freight  was  estimated  in  the  valuation.  If,  for  instance,  the 
insurance  be  generally  upon  goods,  and  the  goods  intended 
to  be  protected,  be  500  hogsheads  of  sugar,  and  a  valuation 
be  made  accordingly,  but  the  ship,  by  accident,  takes  on 
board  100  only,  and  sails,  and  is  afterwards  lost  by  one  of  the 
perils  insured  against,  with  those  100 'on  board  ;  can  it  be 
contended  that  the  assured  shall  recover  to  the  full  amount  ef 
the  valuation)  that  is,  for  the  whole  500,  when  he  has  lost 
only  100  ?  So  in  the  oaac  uC  freight  ;  if  the  ship  would 
carry  500  tons,  and  in  fixing  the  valuation,  the  assured  cal- 
i:ulate  his  freight  upon  600  tons,  but  when  he  reaches  the 
loading  port,  he  can  get  10  tons  only  upon  freight)  and  sails 
upon  the  voyage  insured)  with  those  10  tons  only;  is  it  to 
be  allowed,  that  if  the  ship  be  lost  by  any  of  the  perils 
insured  against,  and  he  thereby  loose  freight  upon  10  tons, 
he  shall  be  entitled  to  the  valuation,  which  includes  the 
freight  upon  500  tons  ?  And  yet  to  this  extent  the  plaintiff^' 
argument  in  this  case  is  carried.  The  proposition  is  mon-r 
atrous.  Instead  of  confining  the  policy,  as  it  ought  to  be 
confined,  to  a  contract  as  nearly  as  may  be  of  indemnity, 
against  what  may  be  lost  in  respect  of  freight  by  the  perils 
insured  against,  it  converts  it  into  a  contract  of  indemnity 
against  a  diflerent  class  of  accidents,  which  may  operate  to 
prevent  the  assured  from  being  able  to  procure  a  full  cargo 
upon  freight,  and  may  make  it  the  interest  of  the  assured, 
which  it  never  ought  to  be,  that  a  loss 'should  happen.^'  So 
here,  the  plaintiff'  asks  the  Court  to  convert  this  contract  in* 
to  the  risk  of  a  market  in  India  ;  or  the  circumstance  which 
prevented  his  getting  the  full  proceeds  on  board,  as  a  retura 
cargo. 

Rather  than  admit  this  consequence,  the  Court  will  divide 
the  policy,  making  it  a  valued  one  on  the  outward,  but  an 
open  one  on  the  return  cargo.  If  the  construction  conten- 
ded for  by  the  plaintiff  be  correct,  we  should  be  liable  to 
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the  extent  of  the  valaatioD,  though  the  return  cargo  should      utica, 

contain  but  a  single  bale  of  goods.     Of  the  value  of  the     J|£^^^^  * 

outward  caiigo,  the  parties  always  have  the  means  of  judg-      Whiioey 

ing.    In  this  case,  all  the  articles  were  enumerated.     The      American 

paties  presumed  they  would  continue  at   the  value  fixed  «"^«"»  Ce« 

throaghout  the  voyage.     As  to  this,  they  ran  a  mutual  risk. 

ifter  the  avails  of  the  outward,  are  once  fairly  invested 

in  a  return  cargo  which  is  shipped,  the  policy  is  not  to  be 

opened,  merelv  because  the  latter  may  be  worth  less  than 

the  former*     It  was  npon  this   principle,  that  Havens  v. 

Gray^  cited  for  the  plaintiiT,  was  decided.     {Philips  on  In^^ 

311.)      We  admit    that    Havens  v.  Gray  appears  to    be 

agaiost'  us  as  to  the  return  cargo  being  really  the  proceeds 

of  the  outward  ;  yet,  however  respectable  the  Court  by 

whom  that  ca^e  was  decided,  it  is  not>binding  upon  this  tri* 

bunai.     This  Court  will  not  yield    to  it  as  an  authority  ; 

but  only  so  far  as  the  arguments  by  which  it  is  supported 

shall  be  found  convincing. 

J.  0-  Hoffman^  in  reply.     It  is  very  easy  to  cite  and  esr 
tablisb  the  general  principle,  that  insurance  is  for  indemni- 
ty merely ;  but  to  what  extent  is  the  saying  applicable  ?  This 
must  depend  on  the  jiature  of  the  contract ;  and  according- 
ly the  rule  never  extends  to  a  valued  policy.     The  vaiua- 
tioo  is  for  the  very  purpose  of  avoiding  the  question  of  in^ 
demnity  according  to  the  value.  In  an  open  policy,  the  two 
items  of  proof  are  the  loss  and  the  value.     Upon  a  valued 
policy,  you  stop  at  the  first ;  for  the  agreed  valuation  is  the 
measure  of  damages.    In  this  valuation,  it  is  right  to  include 
certain  charges  which  would  not  be  reached  by  an  open 
policy,  and  you  may  anticipate  port  chages,  extraordinary 
duti^,  commissions,  and  even  freight.     The  whole  may  be 
covered  by  the  valuation.     Hence  the  principle  (hat  noth- 
ing shall  avoid  the  valuation  short  of  fraud.     (Philips  on 
Ins.  306.)      Even    gaming  policies  are  allowable  in   this 
ftate  :  for  the  statute,  19  Geo.   2,  has  not  been  enacted 
here.     All  the  law  on  this  question,  will  be  found  collected 
in  Philips  on  Insurance^  307. 
I  admit,  as  a  general  principle,  that  tbe  underwriter  ii 
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UTicA,      not  to  be  afiected-by  the  fiill  of  the  market.  But  I  denj  that 

^^^^^,^     the  rule  extends  to  a  valued  policy.    Here,  even  the  mar- 

Wbitnej     ket  may  be  iosured. 

AmericAD  I  admit  that  the  valuatioo  was  on  the  outward  caiig;o,  and 
wiraoM  C^  I  agree,  that  if  only  part  of  the  returns  were  on  board  at 
tiie  time  of  the  loss,  the  plaintiff  is  entitled  to  no  more  tbaa  a 
pro  rata  allowance.  But  the  entire  proceeds  were  on  board. 
I  am  at  a  loss  io  discover  how,  when  the  advance  is  on  the 
credit  of  the  fund,  you  can  distinguish  it  from  the4>roceeds 
of  the  fund.  There.can  be  no  doubt  that  tlie  credit  of  the 
wines  was  employed.  They  were  deposited  as  ifecurity. 
If  the  advance  had  been  on  fVhitney'^s  personal  credit  sole* 
ly,  I  agree  that  it  could  not  be  considered  the  returns  or. 
proceeds  of  the  wines.  But  the  outward  cargo  was  appK* 
ed  in  payment.  Loesman  received  it  for  sate,  made  an  ad- 
vance of  {7000,  and  authorized  a  draft  for  the  whole ;  and 
a  partial  draft  was  answered,  conformably  to  the  arrati^t^ 
ment.  So  says  the  case  in  terms.  It  might  as  well  be 
said  that  money  is  advanced  on  the  personal  c/edit  of  a 
mortgagor,  or  by  a  factor  who  holds  the  goods  of  his  princi- 
pal, or  by  a  consignee  of  goods  under  the  usual  agreement 
to  answer  drafts  for  |  of  the  value.  Were  we  bound  to 
take  the  market  as  we  found  it,  and  make  an  absolute  sale 
ata  sacrifice  ?  or  lie  by  and  wait  for  a  market  till  the  ves- 
sel rotted  ?  No.  The  object  was  a  speedy  sale  and  in- 
vestment, if  to  be  had.  According  to  gentlemen,  we  could 
even  recover  back  the  premium,  because  no  risk  on  the 
veturn  cargo  ever  dommenced.  The  ground  taken,  certain- 
ly leads  to  this  extravagant  consequence.  No.  The  ob- 
ject of  all  was,  that  a  home  investment  should  be  as  large  as 
possible.  Had  we  sold  for  a  trifling  sum,  the  defence 
would  have  been  fraud  in  the  sale. 

But  the  question  is  with  us  upon  authority.  Havens  v. 
Chroff  has  been  questioned  ;  and  to  this  has  l^en  opposed 
the  authority  of  Lord  Ellenborough,  in  Forbes  v.  Aspinatl. 
If  there  be  any  difference  in  the  two  cases,  Haxf^ns  ▼• 
Gray  is  as  binding  here  as  Forbes  v.  AspinalL  The  for* 
mer  was  decided  at  nisi  prius^  by  that  great  masttr  of  com- 
meveial  law,  the  late  Cfa.  J.  Parsons  ;  and  his  decieion  waa 
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sanetioned  by  the  learned  Judges  of  the  Supreme  Court  of  utica, 

Massctchuseits^  after  full  deliberation,  in  the  time  of  his  sue-  JI^^^^^^* 

cessor,  Ch.  J.  Parker.      And  the  opinion  will  be  found  Whitney 

fully  sustained  by  the  reasons  assigned  for  it.  Amio-lcaa 


Curjo,  per  SaVaok,  Ch.  J.     The  contract  in  this  valued 
policy  is,  ^*  that  the  goc  ds  shall  come  safe  to  the  port  of  de^* 
lively;  or,  if  they  do  not,  to  indemnify  the  plaiotiiT  to  thei 
amount  of  the  prime  cost,  or  value  in  the  policy.''     (2  Burr» 
1 1 72,  per  Ld,  Mansfield.)    The  valuation  is  admitted  in  tbei 
policy  :  it  is  the  amount  to  be  recovered,  if  the  property  in* 
sored  is  lost  by  the  perils  insured  against.     (Philips  on  In»* 
307.     3  Taunt.  506.     6  Cranck,  220-1.   3  Caints'*  Rep.  2a 
3^  71  R.  362.)    And  this  value  is  conclusive  upon  the  under^ 
writers,  when  there  is  no  suggestion  of  fraud  or  imposition^ 
(u/.     8  John.  Rep.  234.  2  East,  109.  2  Campb.  69.)  There 
lino  qaestioii.  in  this  case,  that  the  whole  quantity  of  winef 
insured  was  on  board  during  the  outward  voyage  i  and  an 
amoaot  beyond  its  avails  was  invested  in  the  return  cargow 
The  exception,  therefore,  established  by  Forbes  v.  Aspinall^ 
(13  Ea»l,  323)  where  party  only,  of  the  goods  insared  are  oi» 
board,  at  the  lime  of  the  loss,  does  not  aipply. 
.  Had  Uie  wines  themselves  been  lost  on  the  ontward  toyage, 
there  ccNiJd  be  no  doubt  as  to  the  amount  of  the  recovery  ; 
bat  the  loss  was  of  the  return  cargo.     The  insurance  being 
upon  the  wine  out,  tLvA.  returns  home,  Valued  at  $14,000, 
the  remaining  question,  and  the  principal  one  made  at  thcf 
bar  is,  whether  the  goods  lost  were    the  returns  e(  the 
wine?    Had  the  wine  been  sold  for  $7,000,  and  the  re- 
toffn  cargo  purehased  with  the  avails,  there    is^  no  doobC 
the  defendants  would  have  been  liable  under  the  authoritiea 
cited,  for  the  whole  $1 4,000.  Now,  whether  the  money  waa 
paid  hf  Loesman^  on  a  sale  of  the  wines,  or  advanced  on  a 
pledge  of  them,  makes  no  sort  of  difference  to  the  defendants ; 
though  it  would  be  otherwise,  if  the  advance  had  been  lesa 
than  the  value  of  the  wine— one  half,  for  instance.    In  such 
a  case,  if  the  plaintiff  were  permitted  to  recover  to  the 
extent  of  the  valuation,  he  would  compel  the  defendants  to 
pay  for  the  whole  of  his  wine,  and  yet  would  have  the  one 
half  aafis  at  Batavia^    It  should  appear^  therefore,  that 


Inaaraace  Q<fi 
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uTicA,      the  whole  proceeds  of  the  wine  were  invested  in  thegood* 
^■^^^-^^     lost.     The   policy  then  attaches  for  the  whole,  though  it 
may  be  more  than  a  mere  indemnity.     {Havens  v.  Gray^  12 
Mass,  Rep,  76.) 

Althougli  when  the  g7,000  were  advanced,  the  wine  was 
supposed  to  he  worth  more  than  $  1 0,000,  yet  the  actual  sales 
were  8ub?equently  made  for  less  than  $4,000.  The  whole 
proceeds,  therefore,  or  returns  of  the  wine,  and  more,  were 
invested  in  the  goods  lost.  I  cannot  consider  the  $8,621, 
advanced  by  Loesman,  as  loaned  upon  the  plaintiff's  personal 
credit.  Loesmnn  advanced  the  money  upon  the  deposit  of 
the  wine,  and  that  was  all  the  security  he  took  ;  no  doubt, 
supposing  it  amply  sufficient  to  indemnify  him,  and  some- 
thing beyond,  as  we  find  provision  made  in  the  receipt  for  a 
remittance  of  the  balance.  Subsequent  events  have  shewn, 
however,  that  the  advance  exceeded  the  whole  proceeds. 

I  am,  therefore,  of  opinion,  that  the  plaintiff  iseDtitled  to 
recover  the  $14,000,  and  interest.* 

Judgment  accordingly. 


Jackson,  ex  dem.  Blanchard,  against  AtLtir,' 


£i  owned  an 


Ejectment,  for  a  small  lot  or  alleys  in  the  village  of  Salemf 
alley  24  feet  Washington  county,  tried  before  (the  late)  Mr.  JusticeriUe*, 
T^f'lX^Z^  at  the  Washington  Circuit,  Junt  10(A,  1822. 

a^*the  other'by  H,  A  built  a  large  brick  house  on  his  lot,  which  extended  12  feet  serosa 
the  alley  at  one  end,  and  B  built  a  fence  lengthwise  of  the  alley,  on  a  line  corresponding 
with  Ah  house,  so  as  to  narrow  the  whole  alley  one  half  or  more,  whicli  alley,  thus  nar- 
rowed, B  used  as  a  way.  Then  B  gave  a  lease  in  fee  to  -V,  of  the  whole  34  feet,  descri- 
bino-itasalot  on  which  A't  house  partly  stood,  at  a  rent  of  $15,  reserving  a  way 
throuo'h  the  alley  for  himself,  his  teams,  carls,  &c. ;  and  the  lease  Was  declared  to  be  upon 
condiUon  that  A  should  leave  B  in  the  unobstructed  enjoyment  of  the  way.  HeM,  that 
a  continuance  of  the  fence,  as  B  had  himself  made  it,  was  not  an  obstruction  of  the  way» 
within  the  words  of  the  condition  ;  that  a  reasonable  way,  for  the  purposes  expressed,  was 
all  that  B  could  exact ;  and  that  his  acts,  in  making  the  fence,  and  leasing  with  the 
house  partly  across  the  alley,  were  facts  from  which  a  jury  would  be  bound  to  consider  the 
alley  m  it  was  narrowed  by  the  house  and  fence,  the  full  extent  of  the  way  intended  by  the 
parties  to  be  reserved  ;  the  lessee  having  a  right  to  reduce  aU  the  residue  of  theall^  to 
his  exclusive  possession.  r  .  ..    ,  &   >i      ^ 

The  words,  ^'  and  these  presents  are  upon  this  condition,"  viz.  that  the  fei$ee  shaU  naffer 
ihe  leisor  to  enjoy  a  way  reserved^  through  the  demued  premises,  without  obstruction,  are 
sufficient,  in  a  durable  lease,  to  make  the  estate  a  conditional  one,  without  an  expred 
clause  of  re-entry  ;  and  if  the  way  be  ehstructed,  ejectment  hes* 
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The  declaration  was  entitled  of  Thursday^  Jjfdy  ithj  in 
iday  term,  18210,  and  the  ouster  laid  on  the  3d  Mat/^  1820. 

On  the  trial,  James  Rowan  testified,  that  the  alley  was  laid 
out  by  John  Williams^  the  proprietor  of  that  and  the  adjoin- 
ing lancls,  fts  early  as  1 796.  In  that  year  he 'sold  the  lot  ad- 
joining the  alley  on  the  north,  to  Becker^  who  then  took 
possession  of,  and  sold  it  to  Crookshank^  who  sold  it  to  the  de- 
fendant, who  occupied  it  ever  since.  The  alley  runs  from 
the  road  east,  to  the  rear  of  the  lots.  Several  years  ago  the 
defendant  built  a  barn  on  the  rear  of  his  lot.  In  1 806,  he 
built  a  large  brick  house  on  the  west  end  of  his  lot,  adjoin* 
ingthe  highway.  The  lot  adjoining  the  alley  on  the  south 
was  sold  by  ffilliams  to  Peebles,  who  built  upon  it,  and  in 
1800,  Hawley  built  a  barn  in  the  rear  of  that  lot,  he  then 
owning  it. 

The  plaintiff  then  gave  in  evidence  a  lease  in  fee  from 
Blanchard^  (the  lessor  of  the  plaintiff)  to  Allen,  (the  defen- 
dant) dated  Dec.   13,  .1809,   by  which  Blanchard  granted, 
bargained,  soldy  aliened,  remised,  released  and  confirmed  to 
Alkn,\i\s  heirs,  &c.  the  alley,  by  the  description  of  "  all  that 
lot,  &c.  situate,  &c.  beginfiing  at  the  N.  W.  corner  of  the 
lot  lately  belonging  to  Hawley,  Sic.  then  northerly  to  the  S« 
W.  corner  of  the  lot  heretofore  granted  to  ^llen,  (the  les- 
see) by  Crookshank,  24  feet ;  thence  easterly,  along  the  Si 
tide  of  the  same  lot,  to  the  S#  E.  corner  thereof ;  thence 
S.  to  the  N.  E.  comer  of  the  barn  now  in  the  occupation  of 
Robert  JtPMurray,  junior,  find  standing  on  the  land  of  J3/an- 
chard,  (th^  lessor) ;  thence  westerly,  along  the  N.  side  of 
the  said  bam,  to  the  north  corner  thereof;  thence  souther- 
ly, to  the  said  lot  formerly  of  the  said  Hawley  ;  thence 
westerly,  along  the  N.  side  of  the  same  lot,  to  the  place  of 
beginniyg,  part  of  the  dwelling  house  of  the  said  Allen,  (the 
lessee)  standing  on  part  of  the  west  end  of  said  lot  hereby 
granted— £aE;c<p/zn£)  ^^  reserving  in  and  out  of  the  said 
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To  make  a  receipt  for  r&oX  operate  as  a  waiver  of  a  forfeiture  of  the  estate  demieed^ 
the  rent  mtist  not  only  be  received  after  the  forfeiture  is  incurred,  but  such  reot  ao  reoeiFed 
mnt  have  aderued  after  thAt  time 

And  this  validates  the  lease  only  to  the  time  when  the  rent  so  received  accrued ;  but 
win  not  operate  as  a  waiver  of  a  forfeiture  incurred  by  continuing  th«  opgiBol  cftOi* 
ef  the&rfeitoce  alUr  the  day  «n  which  the  rent  received  fell  4^9» 
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granted  lot,  &c.  to  the  said  Blanchard,  bis  heirs  and  assignsy 
a  right  of  way,  as  well  afoot  way  as  a  horseway,  and  a  way 
for  bis  and  their  cartF,  carriages  and  servants,  in,  out  znA 
through  the  granted  lot,  at  all  times ;"  and  reserving  a  yearly 
rent  of  $\5,  payable  the.3G/A  December^  in  every  year,  for- 
ever, &c.  with  the  usual  clause  of  distress  and  re-entry^  if 
the  rent  should  be  in  arrear  for  20  days.  Then  came  this 
clause  :  *^  And  these  presents  are  upon  this  condition  ;  that 
the  said  Allen^  his  heirs^  &c.  shall  and  do  at  all  times,  forever 
hereafter,  permit  and  suffer  the  said  Blanckard^  his  heirs,  &c» 
to  have,  use  and  enjoy  the  right  of  way  above  mentioned,, 
withoutany  obstruction  or  let  whatsoever;  but  nothing  hereia 
"^ contained  shall  extend  to  prevent  the  said  Allen,  his  heirs,  &c. 
erecting  a  gate  or  gates  on  the  west  part  of  said  granted  lot, 
subject  to  be  opened  by  the  said  Blanchard,  his  heirs,  &c»  at 
their  discretion/'  Then  followed  the  usual  covenant  for 
quiet  enjoyment,  he,  the  lessee,  fulfilling  the  covenants  oa 
his  part,  &c» 

The  lessor  then  admitted,  that  in  September^  1820,  the  de- 
fendant paid  the  rent  which  fell  due  on  the  30lh  December^ 
1819. 

Jonathan  Morey  then  testified,  that  he  surveyed  the  alley  ^. 
that  it  was  originally  24  feet  wide,  and  extended  from  the 
road  to  the  lessor's  land  on  the  east  ;  that  about  12  feet  of 
the  south  end  of  the  defendant's  brick  house  stands  on  the 
alley  ;  that  the  defendant  has  enclosed  in  his  garden,  by  a 
permanent  fence,  all  the  alley,  except  a  strip  9^'  feet  wide, 
on  the  north  side  of  the  alley,  and  the  part  so  enclosed  ii 
occupied  by  the  defendant,  as  a  garden  ;  that  there  is  a  gate 
near  the  west  end  of  the  alley,  on  the  south  side  of  the  de* 
fendant's  house.     On  the  south  side,  the  alley  is  181  f  feet 
long.    Joseph  Cooper  testified,  that  thft  garden  fence  now 
stands  where  it  did  in  Aprit^  1820.  Thaddetu  Smith  testified; 
that  a  part  of  the  alley  was  enclosed,  and  occupied  as  a  gar* 
den,  in  1 807,  and  so  continued  to  the  present  time  f  that  the 
part  of  the  alley  left  open  is  of  sufficient  width  to  allow  a 
waggon  or  carriage  to  pass  with  safety,  but  not  wide  enough 
for  two  waggonii  to   pass  each  other,  if  they  should  meet* 
Arehibmld  M^AthelU  iesii&ed^  ihui  in  the  autumn  of  1619, 
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Ae  refuse  of  the  alley  was  piled  up  at  the  east  end  of  it, 
with  the  ihanare  which  was  thrown  from  the  shed  adjoining 
the  allej.  This  manure  continued  there  till  the  spring  of 
1«20,  when  it  was  drawn  away  by  the  defendant.  That  part 
of  the  alley  next  to  ahd  adjoining  the  defendant's  barn,  was 
usaaliy  occupied  by  the  defendant's  cows  in  the  winter,  and 
his  cows  were  generally  fed  there.  In  one  instance  there 
bad  been  wood  thrown  into  the  alley  by  the  defendant,  but 
it  did  not  obstruct  the  passage  to  the  back  part  of  the  alley, 
and  it  was  soon  cut  np  and  piled  away.  George  Coggswelt 
testified,  tbat  in  ^pril^  1 820,  he  was  sent  by  the  lessor  to  ask 
the  defendant  to  remove  the  m^anure  which  was  there  piled 
up  at  the  east  end  of  the  alley  ;  that  there  was  a  rack  stand- 
ing on  the  manure,  from  which  the  cattle  ate  their  fodder  ; 
that  the  rack  was  lengthwise  the  alley.  The  defendant  said 
the  manure  was  so  frozen  he  could  not  then  remove  it.  The 
lessor's  bam  stands  on  the  south  side,  and  at  the  east  end  of 
the  alley,  where  a  gate  opens  to  the  lessor's  land.  The 
door  of  the  lessor's  barn  opens  on  the  north  side  of  his  barn, 
into  the  alley  ;  the  rack  stood  within  about  4  feet  of  the  door 
of  the  lessor's  barn ;  and  the  manure  was  piled  up  two  or 
three  feet  high  against  the  lessor's  barn  door,  so  that  the  wit- 
ness could  not  open  it  during  the  month  of  Jlpril^  1B20.  At 
another  time,  this  witness  went  with  a  team  of  horses  to  go 
through  the  alley,  when  the  defendant  told  him  he  could  not 
get  through,  which  he  found  to  be  true,  the  rack  beinj;;  frozen  . 
down  on  a  pile  of  manure  ;  end  if  the  rack  had  been  remo- 
ved, it  would  have  been  impossible  to  have  driven  a  loaded 
cart  or  waggon  over  the  manure,  without  upsetting ;  that 
the  alley,  at  the  east  end,  is  only  about  1 2  feet  wide.  Lyman 
Gltastm  testified,  that  in  the  latter  part  of  Apnl^  1820,  he 
was  employed  by  the  defendant  to  clear  out  the  manure  and 
filth  from  the  alley  ;  that  cattle  appeared  to  have  been  fed 
there,  the  manure  being  scattered  pretty  much  over  that 
part  of  the  alley  which  was  occupied  as  a  pass  way  to  the 
rear  of  the  lot.  There  was  also  a  pile  of  manure  near  the 
gate,  at  the  east  end  of  the  alley,  over  which  they  passed 
with  the  waggons  when  drawing  the  manure.  The  rack 
wbioh  stood  upon  it  was  removed,  by  one  man^s  taking  hold 
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of  one  end  of  it,  and  one  other  hold  of  the  other  end«  an^ 
setting  it  against  the  side  of  the  barn,  out  of  the  way.  The 
pile  of  manure  was  about  in  the  centre  of  the  alley,  but  did 
not  extend  south  to  the  barn  of  the  lessor  ;  that  the  snow  bad 
drifted  against  the  barn  door,  which  prevented  its  opening, 
but  the  nrianure  formed  no  impediment,  and  was  not  withia 
8  feet  of  the  door.  The  witness  scraped  up  the  manure, 
and  found  that  it  did  not  extend  either  to  the  gate  or  the 
barn  upon  the  south*  ^i  he  manure  fiom  the  defendant's  star 
ble  was  thrown  into  the  garden,  and  not  into  the  alley.  The 
pile  appeared  to  have  been  scraped  up  the  fall  before,  froiQ 
what  had  accumulated  in  the  alley  the  previous  summert 
John  Smart  testified,  that  he  assisted  Gleason  in  removing 
the  manure,  but  did  not  come  till  the  2d  day.  He  coulcl 
not  drive  a  loaded  wa^on  over  the  manure,  through  the 
alley,  intothe  Ifsssor's  lot,  but  thinks  an  empty  waggon  might 
have  been  driven  over  it.  When  he  drove  in  his  waggon 
to  get  out  the  manure,  he  was  obliged  to  take  his  horses  from 
the  waggon,  and  turn  it  round  by  hand.  Isaac  Powers  testi* 
fied,  that  he  saw  the  pile  of  manure,  drove  his  waggon  with 
a  load  of  hay  to  the  defendant's  barn,  and  unloaded  it,  but 
crould  not  turn  round  in  the  alley.  He  opened  the  gate  at 
the  east  end,  drove  through  on  to  the  lessor's  land,  turned 
round,  and  fhen  drove  bis  wa^on  empty  back  through  the 
alley.  A  loaded  waggon  could  not  have  been  driven  over  it 
with  safety.  Russell  Basselt  testified,  that  be  saw  the  pile 
of  manure,  i|boat  half  way  between  the  defendant's  bam 
f^nd  the  lessor's.  He  went  in  with  a  load  of  hay,  and  drove 
round  the  pile  of  manure  with  ease.  He  saw  the  rack,  and 
thinks  it  formed  no  obstruction.  Thinks  there  might  have 
)>eeo  3  or  4  loads  of  manure  in  the  pile. 
The  defendant  then  moved  for  a  nonsuit-— 

1.  Because,  if  there  was  any  obstruction,  the  lessor's  only 
remedy  was  by  a  personal  action.  The  lease  was  not  for- 
feited. 

2.  That  if  the  defendant  left  unobstructed  a  straight  waj 
from  one  end  of  the  alley  to  the  other,  of  the  same  width 
^  that  part  which  adjoined  to,  and  was  not  covered  by  the 
hous^y  jt  was  all  the  l^sor  bad  a  right  to  claim. 
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3*  That  the  defendant  had  a  right  to  enclose  and  culti- 
vate all  thp  alley,  except  a  convenient  and  sufficient  way  over 
i^  for  the  lessor's  use. 

4-  That  the  ohstmction  formed  by  the  house  and  fence^ 
includiog  a  part  of  the  alley  in  the  garden,  being  upon  the 
alley  at  the  time  the  lease  was  given,  was  to  be  received  as 
evidence  of  the  acquiescence  and  consent  of  the  lessor  to 
their  continuance}  and  that  for  them  no  forfeiture  could  ex* 

5.  That  the  obstruction  having  existed  previous  to  the 
rent's  becoiQing  due,  in  1819,  the  lessor's  receiving  that 
rent  was  a  waiver  of  the  forfeiture,  if  any  had  accrued. 

The  Judge  decided,  that  an  obstruction  of  the  lessor's 
right  of  way  over  any  part  of  the  demised  premises,  would 
be  a  forfeiture  of  the  estate  ;  that  this  was  a  question  of 
law,  which,  however,  depended  upon  the  fact  of  such  ob* 
Btruction  ;  and  he  charged  the  jury,  that  if  they  believed^ 
from  the  testimony,  that  a  part  of  the  alley,  as  described  by 
the  witnesses,  was,  between  the  30/A  December^  1819,  and 
the  Sd  of  May^  1 820,  enclosed  by  a  fence  in  the  defendant's 
garden,  and  appropriated  to  his  exclusive  use, and  the  obstruc* 
tion  in  the  remaining  part  of  the  alley  rendered  the  passage, 
with  loaded  teams,  unsafe  and  hazardous,  the  plaintilT  would 
be  entitled  to  recover  on  the  ground  of  forfeiture  ;  but  that 
the  hoase,  having  been  mentioned  in  the  lease  as  standing  on 
the  premises,  could  not  constitute  an  obstruction,  within  th^ 
terms  of  the  lease.  The  recognition  of  this  fact  by  the 
lease,  clearly  shewed  that  it  was  not  so  considered  at  the 
time  the  lease  was  executed*  The  jury  gave  »  verdict  for 
the  plaintiff  for  the  alley. 
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S.  Stevens^  for  the  defendant,  now  moved  for  a  new  trial, 
on  the  grounds  taken  at  the  Circuit. 

He  addedjin  relation  to  the  first  point,  that  the  words  of 
the  lease,  ^^  these  presents  are  upon  this  condition,  &c."  did 
not  import  a  forfeiture  for  the  obstruction.  To  have  this 
effect,  the  words  should  be  express  and  explicit ;  but  the 
lease  contains  no  plain  words  of  forfeiture,  except  for  the 
noo  payment  of  rent.    The  plaintiff  bad  a  complete  rem- 
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^TiGA,  eiy  hy  a  personal  action  against  the  lessee  or  his  assigns. 
^^^^^^^^^^^  The  words  which  are  claimed  to  warrant  a  forfeiture  are,  at 
least,  of  doubtful  import ;  and  the  Court  will  lean  a;;;ainst  a 
harsh  construction.  Courts  always  lean  against  the  forfeit- 
ure of  leases.  In  Jackson  v,  Brownson^  (7  John.  Rep,  235) 
Spencer^  J.  says,  "  It  is  an  established  principle,  that  in  con* 
itruing  a  covenant  which  is  to  work  a  forfeiture,  Courts  ad- 
Jiere  strictly  to  the  precise  words  of  the  condition.  This 
rule,  for  its  equity  and  reasonableness,  deserves  constantly 
to  be  kept  in  view.  It  is,  in  most  cases,  rigorous  and  harsh, 
to  break  up  a  lease,  for  the  violation  of  covenants  which  may 
be  compensated  in  damages  ;  and  the  present  case  appears 
to  be  one  of  that  description."  In  that  case,  the  lessee  had 
agreed,  expressly,  that  if  the  covenants  in  the  lease  should 
be  violated,  it  should  operate  as  a  forfeiture. 

As  to  the  other  points,  he  remarked,  that  Allen  bad 
done  no  act  to  work  a  forfeiture.  When  he  took 
the  lease,  at  this  rent,  he  certainly  had  a  ri^t  to  expect 
some  benefit  from  it,  beyond  a  mere  right  of  way.  No  cas- 
ualty should  be  allowed  to  work  a  forfeiture.  Some  affirma- 
tive act  should  be  shown,  tending  directly  to  deprive  fi/crn* 
cluird  of  a  right  of  way.  The  condition  should  be  violated 
in  its  precise  language,  before  the  law  will  allow  the  act  to 
operate  as  a  forfeiture.  {Jackson  v.  Brownson^  7  John, 
Bep.  227,  232,  235.  Jackson  v.  Harrison^  17  id.  66,  70, 
74.     Woodf.  L.  <Sr  T.  203.     BxdL  JV.  P.  96.) 

Here  was  a  waiver  of  the  forfeiture,  by  receiving  rent. 
{Woodf.  L.  &  r.  519.  Coay.  247.  Rot  v.  Harrison,  2 
T.  R.  425.  Dob  v.  Baticks,  AB.irJl.  401 .)  The  last  wai 
a  strong  case  to  this  point.  It  may  be  objected,  that  the  re- 
ceipt here  was  of  rent  due  before  the  forfeiture  ;  but  this  b 
true  as  to  only  a  part  of  it. 

J.  Willard  ^  J.  Crary^  contra.  The  lease  having  men- 
tioned the  fact  that  part  of  the  alley  was  covered  by  the 
house,  we  did  not  insist  on  a  forfeiture  for  that  reason  ;  but 
a  part  was  also  enclosed  by  the  defendant  for  the  purposes 
of  a  garden.  This  we  do  insist  on  as  a  forfeiture  ;  and  the 
Tery  circumstance  that  the  lease  provides  for  the  house  and 
gatei,  implies  that  no  other  obstruction  waa  admissible*   A{) 
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titlmrs  are  excluded  by  this  provision.  The  argument  that 
ihe  garden  fence  may  be  continued,  because  it  was  there 
when  the  lease  was  given,  proves  too  much.  It  might  as 
well  be  said  that  had  all  the  premises  been  permanently  en- 
closed at  that  time,. therefore,  no  way  whatever  should  be 
allowed  to  the  lessor.  The  reservation  of  the  way  is  ia 
strong  technical  terms,  and  clearly  manifests  an  intention  ta 
reserre  all  not  covered  by  the  house.  But  suppose  its  ex- 
teat  was,  in  some  measure,at  the  discretion  of  the  defendant ; 
bere  ha»  been  a  total  obstruction.  If  the  testimony  wa» 
contradictory,  it  was  fairly  submitted  to  the  jury,  who  have 
found  the  obstruction. 

A  claase  of  re*entry  was  not  necessary  to  provide  for  the 
ferfeitore.  The  lease  rested  expressly  upon  the  condition 
that  there  should  be  no  obstniction ;  and  the  condition  is' 
i^ellexpressedtf  (2  Cmis.  Dig,  1,  2.  Co  Ldtt,  2D1,  a.  id,  203, 
«.)  It  is  a  reasonable  condition.  The  remedy  for  conditioti^ 
broken  is  by  ejectment.  Even  an  actuial  entry  is  not  ne* 
eessary.  The  confession  of  lease,  entry  and  ouster,  by  the 
consent  rule,  is  enough.  (2  Cruise  Dig.  49.  Adams'^  Eject' 
mt^^  Am.  td.  90*  Jackson  v.  Crysler^  1  John.  Cos.  1 25*' 
Langendyek  el  ux.  v.  Bttrhans^  1 1  John.  46 1 .) 

The  acceptance  of  rent  was  no  waiver  of  the  fi>rfeiture«' 
We  received  no  rent  which  fell  due  after  the  30/A  December,' 
1819*  Our  act  supposed  the  lease  good  to  that  time,  and 
basno  fiirther  effect.  The  acts  of  forfeiture  complained  of 
were  all  subsequent.  We  were  restrained  in  our  evidence 
to  the  time  which  intervened  between  that  day  alid  the  8d 
of  Mag,  1820,  when  the  ouster  was  laid  in  the  declaration; 
Though  the  receipt  of  rent  may  operate  as  a  confirmation 
of  the  estate,  it  does  not  discharge  the  condition.  The  les** 
tee  bad  the  esfate  free  of  the  forfeiture  to  the  time  up  to' 
which  we  received  the  rent ;  not  after. 

The  argument  that  we  should  have  taken  our  remedy  by 
personal  action,  we  presume,  means  that  we  should  have: 
brought  covenant  or  case.  But  there  is  no  covenant  against 
the  obstruction.  It  is  guarded  against  by  condition  onlyr 
and  conceding  that  we  might  bring  case,  the  same  circum- 
itances,  which  would  warrant  this  action,  will  authorise  an 
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ejectment  for  the  farfeiture.  The  whole  extent  of  this  alley 
is  less  than  the  statute  would  allow  for  a  .prirate  way  ;  yet,* 
after  heing  narrowed  to  9  feet  by  permanent  erections,  it  is 
totally  obstructed  by  the  filth,  manure  and  rack.  Only  onei 
witness  says  he  could  pass  around  it ;  and  he  mentions  no* 
time  when  this  was  done.  Ait  the  other  witnesses  concur 
in  saying  there  was  a  total  obstruction. 

/)•  Russelly  in  reply.  I  a^k  again,  was  it  intended  bj  the 
parties  that  Blanchard  should  enjoy  a  way  over  tliis  whole 
alley,  and  yet  receive  the  15  dollars*  rent  ?  The  testimo- 
ny shews  abundantly  that  the  way'  left  was  enough  for  all 
ordinary  use  ;  and  ihe  occupation  and  acts  of  the  lessor,  be- 
fore the  lease  was  executed,  defined  the  extent  which  watf 
necessary.  The  way  has  not  been  altered  since  the  lease* 
It  is  how  as  broad  as  the  lessor  himself  made  it  when  he 
fiad  the  whole  control.  The  house  was  then  built,  and  the 
fence  made.  Here  is  a  covenant  on  the  part  of  the  lessor, 
(hat  on  the  defendant's  fulfilling  the  covenants  on  bis  part,  he 
shal^  enjoy  the  premises.  It  is  said  here  is  no  covenant 
against  obstruction.  Be  it  so.  There  is  then  a  fulfilment 
of  all  our  covenants,  and,  in  the  very  terms  of  the  lease,  can 
be  no  forfeiture.  The  lessor  can  have  a  remedy  by  an  ac- 
tion on  the  case  alone. 

The  Judge  did  not,  as  supposed  on  the  other  side,  put 
the  ca^e  fairly  to  the  jury.  It  was  decided  by  him  that  any, 
the  least  obstruction,  would  be  a  forfeiture,  and  taking  thitf 
for  the  rule,  the  verdict  was  inevitable. 

But,  in  reality,  there  was  no  obstruction;  nothing  to  preju* 
dice  the  lessor.  The  whole  was  temporary  and  casual ;  and 
on  being  apprized  of  the  lessor's  wishes  to  that  effect,  eFe« 
ry  effort  was  promptly  made  to  remove  it ;  and  it  was  renio«^ 
ved  before  suit  commenced.  The  reasoning  of  the  Judges 
in  Senhouse  v.  Chrisiian^{l  T.  R.  560)  will  be  found  in  point 
upon  the  question  of  obstruction. 

For  the  effect  of  an  acceptance  of  rent,  the  Court  are  re* 
ferred  to  what  Ld.  Mansfield  says  in  Jenkins  v.  Churchy 
(Cowp,  48^  -,)  and  Goodright  v.  Davids^  {id*  803.)  Alao,  to 
what  was  said  in  F§x  v.  Szoonn,  {Stt^lei,  482-3.) 
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¥he  receipt  was  of  rent  accrued  after  the  pretended  for- 
feiture, viz.  of  rent  due  50th  December^  1819;  whereas  the 
obiiniction  was  in  piling  refuse,  &c.  the  fall  before.  < 

Curia,  per  Sutherland,  J.  I  think  the  Judge  erred  in 
chaining  the  jury,  that  if  they  believed  a  part  of  the  alley,  as 
described  in  the  lease,  was,  between  the  SOth  of  December^ 
1819,  and  the  Sd  of  May^  1820,  inclosed  by  a  fences  in  th» 
defendant's  garden  and  appropriated  to  his  exclusive  ase^ 
and  the  obstruction  in  the  remaining  part  of  the  alley  ren- 
denedthe  passage  with  loaded  (earns  unsafe  and  hazardous^ 
the  plaintiff  would  be  entitled  to  recover  on  the  ground  of 
forfettare.  These  two  causes  of  forfeiture  should  have  been 
separately  and  distinctly  presented  to  the  jury. 

The  exceptions  and  condition  in  the  lease  did  not  bind  the 
defendant  to  leaVe  the  whole  of  the  demised  premises  unoccu* 
pred  and  unimproved  ^  unless  the  whole  was  necessary  for  a 
convenient  way  or  passage  for  the  horses,  carriages,   carts, 
and  servants  of  the  lessor*  Suppose  the  premises  conveyed  had 
been  one  hundred,  instead  of  four  and  twenty  feet  in  width ; 
would  it  be  coiitended,  that  the  reservation  of  a  right  of  way. 
extended  to  each  and  every  part  of  them,  and  prohibited  the 
defendant  from  inclosing  any  portion  ?   It  should  have  been 
submitted  to  the  jury,  as  a  matter  of  fact,  whether  enough  of 
the  alley  was  left  unenclosed  to  afford  a  convenient  passage 
for  the  lessor,  and  if  they  were  of  opinion  that  there  was, 
then,  clearly,  the  plaintiff  would   not  be  entitled  to  recov- 
er on  that  ground.     If  the  construction  contended    for  by 
the  plaintiff's   connsel  be  correct,  the  efiect  of  the  con- 
veyance   was  merely  to  give   to  the  defendant  a  right  of 
way  through  the  alley ;   for  if.  he  could  not  enclose  any 
portion  of  it,  he  could  not  use  it  permanently  in  any  oth- 
er way,  without  encroaching  on  the  lessor's  rights.     Now 
if  this  had   been  the   understanding  and  intention  of  the 
parties,    they  would  most  naturally  have  carried  it  direct^ 
ly  into  eflect,  by  a  simple  conveyance  of  a  right  of  way  to 
die  defendant 

But  s^ain :  the  fence  complained  of  was  on  the  premises 
at  the  time  of  giving  the  lease,  and  had  been  there  severa)* 
Vol..  III.  30 
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jears  before.  It  took  no  more  in  width  fi'om  the  alley  thsil 
was  covered  by  the  defendant's  house.  These  are  strong 
circumstances  which  a  jury  would  be  authorized, and,  I  tbink^ 
bound  to  consider  equivalent  to  an  admission  on  the  part  of 
the  lessor,  that  neither  the  house  nor  the  fence  encroached 
upon  the  right  of  way  intended  to  be  reserved  by  him.  But^ 
at  all  events,  the  question  of  fact  should  have  been  submitted 
to  the  jury. 

As  to  the  obstruction  occasioned  by  the  manure^  the  ev- 
idence was  contradictor}'.  It  appears  to  have  been  about 
the  center  of  the  alley*  Bassett  testifiedv  ^'  that  he  took  a  load 
of  hay  to  the  defendant's  barn,  and  drove  round  the  pile  of 
manure  with  case;  and  thinks  that  it  formed  no  obstruction ;" 
that  there  might  have  been  three  or  four  loads  of  it.  Pow'^ 
ers  also  drove  a  load  of  hay  to  the  defendant's  barn,  and  he 
thought  a  loaded  wag'^on  could  not  have  been  driven  over 
the  manure  with  safety  ;  but  he  does  not  say,  that  there  was 
not  room  to  pass  round  it,  and  from  the  diagram  it  would 
appear  that  he  must  have  gone  round  it  with  his  load,  in  order 
to  get  at  the  defendant's  barn.  Other  witnesses  stated  that 
loaded  teams  could  not  be  driven  over  the  manure  with  safe- 
ty ;  but  there  is  not  one  who  swears  that  after  the  rack  was 
removed,  a  loaded  waggon  could  not  have  passed  round  the 
manure  without  danger  or  inconvenience.  The  jury  might 
well  have  come  to  the  conclusion,  that  the  manure  did  not 
to  obstruct  the  alley  as  to  deprive  the  lessor  of  a  convenient 
passage  through  it. 

If  the  obstruction  did  amount  to  a  forfeiture,  the  receipt 
of  rent  by  the  lessor  \n  September^  1820,  was  not  a  waiver 
of  it.  The  manure  was  not  removed,  until  the  last  oi  Aprils 
1820»  The  rent  which  was  received,  fell  due  in  December^ 
1819.  In  order  to  render  the  receipt  of  rent  a  waiver,  it 
is  necessary  that  the  rent  should  have  accrued  as  well  as  have 
been  received  subsequent  to  the  forfeiture.  It  proceeds 
upon  the  principle  that  the  lessor,  by  receiving  the  rent,  af- 
6rms  the  lease  to  have  continuance^  as  Ld.  Coke  expresses  4!  \ 
but  that  can  only  relate  to  the  time  when  the  rent  fell  due^ 
and  not  to  the  time  of  its  payment ;.  and  so  are  all  the  au- 
thorities. {Co.  Litt.^Wy  b.     Woodf.  L.  ^  T.  203-4.    2>oe 
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V.  Batten^  Cowp.  546,  Aston ^  J.  Jenkins  v.  Churchy  i<h  48t. 
Goodright  v.  Davids,  id.  803.  Roe  v.  Harrison,  2  T.  i?.  426. 
1  Saund.  287  c.  n.(l&).  PennanCs  case^  3  /?/y.  64.)  The  re- 
ceipt of  rent  was  an  affirmance  of  the  lease  on  the  30(A  of 
JJuitnbeTy  1819;  but  the  obstruction  still  contimiing,  the 
subsequent  forfeiture  has  not  been  waived.  The  case  of 
Doe  V.  Bliss^  (4  Taunt.  735)  is  precisely  analagoua  on  this 
point;  and  the  same  doctrine  is  fu  I  Ij  sustained  bjrthe  subse- 
qoent  case  of  Doe  v.  Bancks,  (4  £.  ^  A.  401.)  The  lease  wai 
Dot  abaolutt'lj  void^  bid  voidable  at  the  option  of  the  lessor 
upon  a  breach  of  the  condition.  (Doe  v.  Bancks^  4  B.  4ir  A* 
401.)  If  tlie  lessor,  therefore,  with  a  fall  knowledge  of  tht 
forfeiture,  had  accepted  rent,  which  fell  due  after  that  event, 
the  cases  already  cited  show  that  it  would  have  been  a  wai- 
ver. 

The  lessee  had  but  an  estate  upon  condition,  on  breach 
of  which,  the  lessor  undoubtedly  had  aright  to  re-enter.  {Co- 
JJtt.  203,  a.  et  seq.  sections  326-9-30*31.) 

But  a  new  trial  must  be  granted,  for  the  misdirection  af 
Iha  Judge,  the  costs  to  abide  the  event. 

New  trial  granted. 
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Goodrich  against  Woolcott. 


Motion  in  arrest  of  judt^ment,  for  the  insufficiency  of  the 
declaration.      This  contained  4  counts,  in  slander,  upon 


in        ilander^ 
charging   that 
which  a  general  verdict  had  been  found   for  the  plaintiflT;  the  deiendant 

and  the  motion  was  founded  upon  the  insufficiency  of  the  pu^iShed  *"* 

last  count  only,  the  goodness  of  the  others  being  conceded  these  worfla: 

by  the  counsel  for  the  defendant.     The  declaration  contain-  ing*Uie  said'/. 

ed  a  general  recital,  that  "  the  said  Charles  (the  defendant)  J*®    plaintiff) 

:with    a   sow; 
and  I  Tmean* 
in*  the  said  C.  the  defendant,)  can  prove  it,^  preceded  and  followed  by  a  reoital  and  ayer- 
n^t,  that  the  words  were  intended  to  charge  the  plaintiff  with  the  crime  a^aiott  nature, 
Ice.  Aejtf  sufficient. 
Where  word?  are  of  doubtful  import,  the  jury  are  to  find  their  mining;. 
The  office  of  an  initendo  is  merely  explanatory^    It  cannot  eularg;e  the  meaning  of  wortib 
Wyeod  their  natural  ai^iiication. 
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contriviDg  and  wickedly  and  maliciouslj  intending  to  iojore 
the  said  hsachar  (the  plaintiti)  in  his  good  name,  fame  and 
credit,  and  to  bring  him  into  public  scandal,  infamy  and  dis* 
grace.with  and  among  all  his  neighbors,  and  other  good  and 
worthy  citizens  of  this  state,  and  to  cause  it  to  be  suspected 
and  believed  that  he,  the  taid  Issachar^  was  a  person  of  an- 
natural  papsions  and  appetites,  and  was  guilty  of  the  abom- 
inable and  detestable  crime  at^ainst  nature ;  and  to  cause 
bim  to  be  abhorred  and  shunned  as  a  person  unfit  for,  and 
unworthy  of  all  societ}  ;  and  to  subject  him  to  the  pains  and 
penalties  by  the  laws  of  ihis  state  made  and  provided, 
and  inflicted  upon  persons  guilty  thereof;  and  to  vex,  har- 
rass,  oppress,  impoverish,  and  wholly  ruin  the  said  hsachar^ 
on,  &c,  at,  &c.''  spoke  the  words  in  the  1st  count.  The 
4th  count  was  as  follows  :  ''  That  on,  &c.  at,  &c.  the  said* 
Charles,  farther  contriving,  and  intending  as  aforesaid,  in  a 
certain  other  discourse,  which  he,  the  said  C/tar/e^  then  and 
there  had,  of  and  concerning  the  said  Issachar^  in  the  pres- 
ence and  hearing  of  divers  other  good  and  worthy  citizens  of 
the  state  aforesaid,  then  and  there,  in  the  presence  and  hear* 
ing  of  the  said  last  mentioned  citizens,  falsely  and  mali- 
ciously spoke  and  published  of  and  concerning  the  said  Issa- 
thar^  these  other  false,  scandalous,  malicious  and  defama* 
tory  words,  following,  that  is  to  say;  He  (meaning  the  said 
hsachar)  has  been  with  a  sow ;  and  I  (meaning  the  said 
Charles)  can  prove  i/."  And  the  said  Issachar,  in  fact> 
saith,  that  the  words  last  aforesaid  were  so  uttered  and 
published  by  the  said  Charles^  with  intent  and  meaning  to 
convey,  and  that  the  same  were  by  the  said  last  mentioned 
citizens,  in  whose  presence  they  were  so  uttered  and  pub- 
lished, understood  and  believed  to  convey  a  charge  against 
the  said  Issachar,  that  he  was  a  person  of  unnatural  passions 
and  appetites,  and  capable  of  committing,  and  had  commit- 
ted the  detestable  and  abominable  crime  against  nature,  and 
that  he  the  said  Charles  could  prove  it ;  and  was  thereby  ren- 
dered infamous  and  unfit  for,  and  unworthy  of  all  society  • 
and  was  subject  to  the  pains  and  penalties  by  the  laws  of  this 
•tate  made  and  provided  and  inflicted  upon  persons  guilty 
thereof,     Bj  means,  &c.*'        * 


OF  THE  STATE  OF  NEW-YORK.  233 

Z.  A.  LeJand  for  the  defendant.     It  is  well  settled,  that  ao      utica* 
mueDdo  does  not  enlarge  the  sense  of  the  words  ;  and   we      ^  ^^^ 
have,  therefore,  a  rij^ht  to  consider  the  woi-ds  charged  to      Goociricli 
have  heen  spoken,   entirely  independent  of  any  averment     Wookptt 
in  this  count  as  to  their  meaning. 

[The  counsel  wasahout  to  cite  authorities  to  this  point, 
but  the  Courl  told  him  it  was  too  plain  to  require  any 
reference  to  authorities.] 

Ltia^d,  The  modern  doctrine  is  well  established,  that 
the  words  charged  must,  of  themselves,  clearly  convey  the 
idea  of  a  crime  ;  and,  indeed,  neither  the  ancient  nor 
modern  cases  will  support  this  count*  In  Miller  v.  Buck- 
dQn.(a)  the  defendant  and  another,  having  some  speech  about  (a)  i  Bulfir 
the  death  of  a  child  of  one  Dowlandj  the  defendant  said  ^^' 
that  the  plaintiff  was  the  cause  of  the  death  of  the  child,  and 
•that  he  (the  defendant)  would  swear  it  upon  a  book.  On 
verdict  for  the  plaintiff,  a  motion  was  made  in  arrest ;  and 
the  Court  held  the  words  not  actionable  for  want  of  a  collo- 
quium, pointing  them  to  a  case  of  poisoning,  murdering  or 
«ome  other  untimely  death.  Without  this,  they  were  pro- 
nounced too  general  \  that  the  plaintiff  caiaeiZ  the  death,  was 
not  enough ;  and  the  Court  put  a  case  by  way  of  illustra* 
tion,  that  one  may  be  the  cause  of  another's  death,  and 
jet  be  perfectly  innocent;  as  where  it  is  caused  by  lawful 
imprisonmnent.  In  Harrison  v*  Kinir^(b)  on  error  to  the  0>)7Tmini. 
exchequer  chamber,  the  words  in  one  count  were,  "  I  will  * 
take  him  to  Bow-street  on  a  charge  of  forgery ;''  inuendo^ 
that  thjs  plaintiff  had  been  guilty  of  forgery.  On  verdict  and 
judgment  for  the  plaintiff,  generally,  upon  all  the  counts, 
the  error  assigned  was,  *^  that  the  words  did  not  import 
any  express  or  precise  imputation  of  the  plaintiff  below  hav-  . 
ing  committed  foi^ery  ;  but  only  an  intention  of  the  defen- 
dant below  to  take  the  plaintiff  to  Botostreet  (without  shewing 
where,  in  that  street,  or  for  what  purpose,  upon  a  charge  of 
foigery,  without  stating  by  or  against  whom  made,  or  of  what 
foigery,)  and  which  words  of  themselves  constituted  no  cause 
of  action,  although  they  were  laid  in  a  separate  count,  aa 
a  separate  cause  of  action,  without  any  special  damage*" 
Aiid  for  these  cau.aesf  the  judgment  waa  reversed* 
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UTrcA,  Peakey,  Oldham  {c)  will  probably  be  relied  on  for  the 

J^;J^     plainfiff;  and  is  undoubtedly  the  strongest  case  against  us. 
There  the  defendant  told  the  plaintiflT  he  was  guiUy  of  the 
death  of  a  person.     This  was  charged  in  the  4th  count ;  the 
others   being  sufficient.     Ld.  Mansfield  lays  much  stress 
■  ^(c)     Cowp.  „pQj^  ji^g  ^^^j  g'dl':/,  which  is  wanting  here,  as  showing 
from  the  whole  frame  of  the  words,  that  they  imported  a 
chaVixe  of  murder.     Upon  the  same  principle,  in  Ckirpenter 
Tenuf'  Bardw   ^*  Tarrant,  (f/)  these  words  were  holden  actionable  :  ''  Ro- 
9!^'  berl  Carpenter  was  in  Winchester  gaol,  and  tried  for  his  life, 

and  would  have  been  hanged,  had  it  not  t>et;n  for  Leg^at^ 
for  breaking  open  the  granary  of  farmer  A,  and   stealing 
(«)  9  Eattt  j^jg   bacon/*     So  in  Roberts  v.  Camden^{e)  "  He  was  un* 
der  a  charge  of  prosecution  for  perjury,  and  G.  IV,  an  at- 
torney, had   the  Attorney  General's  directions  to  prosecute 
him  for  perjury,"  were  holden  actionable.     Lord  EUenbo" 
rovgh  says,  "  the  words  must  mean  that  he  was  ordered  by 
the  Attorney  General  to  be  prosecuted,  either  for  a  perju- 
ry which  he  had  committed,  or  which  he  had  not  commit- 
ted ;  or  which  he  was  supposed  only  to  have  committed. 
In  the  first  sense,  they  are  clearly  actionable*     In  the  sec- 
ond, they  cannot  possibly  be  understood  consistently  with 
the  context*     He  concludes  upon   the  whole  matter,  that 
these  words  must  fairly  be  understood  in  the  first  of  the 
three  senses,  and   refers  to   Carpenter  v.  Tarrant,     The 
words  should  convey  a  charge  directly  ;  not  merely  by  way 
(/)  090^010  ^f  inference.(/)     They  should  not  be  doubtful  or  equivo- 
-f,    Hmme^  3  cal.(g)     Within  this  rule,  saying  of  the  plaintiff  he  is  for- 
(g)   Harri'  sworn,  is  not  slanderous,  unless  it  be  said  of  some  judicial 
r"  ^  4^Km   proceeding  in  which  he  had  been  sworn. (A)     The  rule,  as 
/J».  2ia         laid  down  by  Ld.  Kenyon^  is,  that  "  either  the  words  them- 
5cLweW,*^6  T.  selves  must  be  such  as  can  only  be  understood  in  a  criminal 

i2.690.   Hop-  sense,  or  it  must  be  shewn  by  a  colloquium  in  the  introduce 

Jcim    V-    Bea-  '  »         .         .  .  .  ,  .        ^ 

dlt^  1    Cainti  tory  part,  that  tliey  ,have  that  meanuig,  otherwise  they  are 

^'n^^r  IL  "°^  actionable."(z)     "  You  swore  to  a  lie,  for  which  jou 

694  stand  indicted,'^  were  holden  actionable  by  this  Court,  on 

the  ground  that  the  concludMif;  words,  "  you  stand  indicted^^^ 

imj^ly  that  the  faUe  oath  could  have  been  none  other  than 
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^ijary  ;  otherwise  an  indictment  would  not  lie.(j)  Inde-  ^^tica,^ 
pendeot  of  soch  an  explanation,  most  clearly  the  words 
wouklnot  have  been  actiooable.(A;)  Drooker  v,  Coffin^{i)  was 
•trikin^y  analagous  to  the  present  case.  The  frame  of  the 
words  imported  perjury,  much  more  directly  than  those  in 
the  present  case  import  the  crime  against  nature  or  any  oth-  ^^  dard^  3 
%r  crime  ;  yet  they  were  holden  not  actionable.  ij***^'    ^^* 

Suppose  it  asserted  of  a  man  that  he  was  with  a  woman,       k^  Wnrdr. 
wouid  it  imply  an  illicit  connexion  ?     A  charge  of  hooking^  h^^o  '^^^ 
•r  of  being  a  cow-boy ^  have  been  holden   not  actionable,  ff^d  v.  Grten^ 
There  should  be  a  fited  legal   sense    to   words,  by   which     (j)s%L  189L 
their  quality  can  be  certainly  determined.     General    un- 
derstanding would  pronounce  a  charge  of  swearing  false  to 
import  perjury  ;  yet,  in  themselves,  these  words  are  clear- 
fynot  so.     It  is,  therefore,  no  argument  for  sustaining  this 
tount,    that  by-standers  may  have  understood  the   words 
tharged  to  import  the  crime  of  bestiality. 

S.  Jtf.  Hoffkingy  contra.  Is  it  true,  that,  in  order  tcf 
aiaiotain  an  action  of  slander,  the  crime  imputed  must  be 
charged  in  le^f  terms  ?  Is  it  true,  that  the  slanderer  shalt 
escape,  if  be  evades  the  use  of  technical  or  legal  terms,  al- 
though be  utter  those  which  all  mankind  understand  to  im- 
port an  abominable  crime  ?  Take  the  words  ^^  hooking,'^ 
or  "  cow-bow,'*  put  by  the  gentlemian  ;  is  there  no  way  ia 
which  a  pleader  may  so  frame  a  declaration  as  to  reach 
the  real  intent  of  the  speaker,  and  make  them  a  slander 
upon  record  7  How  the  declaration  should  be  drawn, 
in  such  cases,  I  do  not  undertake  to  say  ;  but  it  would  be  a 
libel  upon  the  law,  and  a  still  greater  one  upon  counsel,  to 
say  that  it  could  not  be  done.  Take  the  case  put,  of  '^  being 
with  a  woonan  ;'^  might  not  such  a  charge  be  preceded  or 
followed  by  such  explanations,  as  to  make  it  convey  a  charge 
of  adultery  ?  The  hw  says  that  a  man  may  be  libelled  bj 
paiotiogs  or  pictures  ;  and  yet  is  there  no  mode  of  declaring 
by  which  he  can  reach  the  offence  ?  Certainly  he  may  do 
this,  no  matter  how  equivocal  the  slander. 

As  to  cases  ;  we  rely  principally  upon  Peake  r.  Oldham^ 
alrsady  cited  from  Cowper^  and  two  cases  in  Easi^  fVoolnoth 


iai  Cases  ii;f  the  S(jpreMe  couaf 

UTICA9      ▼•  Meadows  ;(m)  and  Roberts  v.  Camden^{n)  the  latter  ala^ 
Aag.  1824-    ^.jj^j    on  the  ^ther  side.     Woolnoth   y.  Meadows    will  b€f 
found  a  precedent  for  most  of  the  count  in  question.  Thd 
same  introductory  matter,   and  the  same  concluding  aver- 
ments and  inuendos,  almost  word  for  word,  will   be  found 

463?  '  there  ;  and  the   words  charged  were  certainly  not   more 

(n)  9  trf.  93,  definite  than  here,  in  fixing  the  crime.  They  were  these  : 
''  His  character  is  infamous.  He  would  be  disgracefal 
to  any  society*  Whoever  proposed  him  must  have  intea* 
ded  it  as  an  insult.  1  will  pursue  him,  and  hunt  him  from 
all  society.  If  his  name  is  enrolled  in  the  royal  acade- 
my, i  will  cause  it  to  be  erased,  and  will  not  leave  a  stone 
unturned,  to  publish  his  shame  and  infamy  ;  delicacy  forbids 
me  from  bringing  a  direct  charge  ;  but  it  was  a  male  child 
of  nine  years  old,  who  complained  to  me.^'  Such 'words, 
accompanied  with  our  averments,  were  held  actionable.i 
This  is  after  verdict.  The  jury  have  passed  upon  the  case  ; 
and  where  words  are  equivocal,  it  is  the  province  of  the 
^0)     Coftp,  jury  to  determine    their  import.(o)     They  have  declared 

jn^i^^y  *  that  the  words  intended  to  convey  the  imputation  averred^ 
If  it  be  said  that  the  declaration  here  varies  from  that  ia 
Woolnoth  v.  Meadows f  in  not  naming  the  crime,  we  aD* 
swer,  that  it  is  enough  to  follow  the  statute,  which  also  for- 

40^1^^'^'  bears  to  name  it;(p)  whereas  the  statute  of  Henry  8,.doeg 
give  the  crime  a  name.  This  accounts  for  its  being  named 
by  the  English  pleader.  That  it  was  not  named  in  this  ia^ 
stftnce,  arose  from  a  delicate  and  accurate  distinction  be«« 
tween  the  English  act  and  ours  ;  and  the  Court  will  the 
more  readily  countenance  this  general  form  to  avoid  ofiea* 
siveness. 

In  the  language  of  Ld.  Mansfield^  then,  in  Peakt  v.  Old-' 
ham^  will  the  Court,  after  the  jury  have  found  the  feict, 
**  be  guessing  and  inventing  a  mode  in  which  it  may  be 
barely  possible  for  these  words  to  be  spoken  by  the  defen* 
dant,  without  meaning  to  charge  a  crime  ?"  That  case  im 
full  to  our  purpose.  "  The  jury,"  says  he,  "  have  found 
the  fact,  namely,  that  such  was  the  meaning  of  the  defen- 
dant."   And  he  also  cites  and  comments  upon  the  manu* 
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•cript  case  of   Ward  v.    Reynolds,  which    is  still  more 
strongly  in  point.     The  defendant  said  to  the  plaintiff,  ^^  I 
know  you  very  well  j  how  did  your  husband  die  ?"  The 
plaintiff  answered,  "  As  you  may,  if  it  please  God."     The 
defendant  replied,  '^  Mo  ;  he  died  of  a  wound  you  gave 
him.^'     On  not  guilty,  there  was  a  verdict  for  the  plaintiff; 
and  on  motion  in  arrest  of  judgment,  the  Court  held  the 
words  actionable  ;  because,  /row  the  zohoU  frame  of  them^ 
they  were  spoken  by  zoay  of  imputation.^^     And  Ld.   Ch, 
Justice  Parker  said,  "  It  is  very  odd  that,  after  verdict,  a 
Court  of  Justice  should  be  trying  whether  there  may  not 
be  a  possible  case,  in  which  words  spoken  by  way  of  scan- 
dal, might  not  be  innocently  said.     Whereas,  if  that  were, 
in  truth,  the  case,  the  defendant  might  have  justified,  or  the 
verdict  would  have  been  otherwise.'^     After  citing  that 
case,  Ld.  Mansfield  remarks,  "  So  here,  if  found  to  be  in- 
nocently spoken,  the  jury  might  have  found  a  verdict  for* 
the  defendant ;  but  they  have  put  a  contrary  construction, 
&c."     Poturite  v.  Barrel,{q)  was  not  stronger  against  the 
^defendant  than  the  present  ;'and  Comyn^  {in  his  Digest,  ac' 
iion  upon   the  case  for  Defamation,  (£.)  &c.)  refers    to 
scores  of  cases,  which  are  less  so,  and  yet  the  action  was 
held  to  lie.     But  Ptake  v.  Oldham,  is  a  sufficient  authori- 
ty, and  cannot  be  shaken.     That  case  begun  in  the  Com- 
inon  Pleas,  where  the  questions  first  came  up  on  a  motion 
in  arrest,  which  was  denied  ;(r)  whence  it  was  carried  to 
the  King's  Bench  ;  and  the  report  in  Cozoper  is  on  error.     ^' 
It  was  a  case  strongly  litigated,  and  underwent  very  great 
examination  by  the  ablest  Judges. 

Roberts  v.  CambdenJs)  is  our    last  case.     There  the«    (<)  9  Eart^ 

93. 
charge  was,  that  the  plaintiff  was  under  a  prosecution  for 

perjury.  Now  this  may  be  consistent  with  the  plaintiff^  s  per- 
fect innocence  ;  yet  the  Court  were  unanimous  that  the  ac- 
tion lay. 

Leland,  in  reply.  The  case  of  Woolnorlh  v.  Meadows,  bean 
noaiialogy  to  the  one  under  consideration.  Th^  words 
ttiere  alleged  to  have  been  spoken,  conveyed  a  #lear  charge 


iq)  Sid.  330. 
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UTicA,      of  the  crime  to  the  understanding  of  every  body.     Taking 
Auffjrs^.     jjj^  whole   together,  there  was  no  room  to  suppose  any 
CAodrich      other  intent  than  to  charge  the  plaintiff  directly  with  a  crime^ 
WooIcptL     '^ '®  evident,  that  nothing  coutd  have  been  made,  out  of  the 
words  in  PeaJce  v.  Oldham^  had  it  not  been  for  the  word* 
guilty^  used  by  the  defendant,  which  was  the  only  word 
the  Court  could  find  to  support  the  record.     As  Ld.  Mans^ 
Jield  objects,  after  verdict,  to  guessing  out  Innocence,  may 
we  not,  at  least,  with  equal   propriety,  respond  by  asking, 
will  the  Court  set  themselves  about  guessing  or  hunting^out 
guilt  ?     What  is  called  an  averment  in  this  case,  and  is  reli* 
ed  on  to  help  the  defect  in  the  naked  words,  is  no  more  than 
a-mere  inuendo,  and  if  not  warranted  by  the  words,  it  goe» 
for  nothing.     This  is  now  (he  settled  doctrine,  and  was  ap- 
(0  5  JWb*.  plied  by  Spencer,  J.  in  Brooker  v.  Coffin,{t)  to  a  case  in 
**•  ^^        principle  precisely  like  the  present.     He  says  the  averment 
ifi  not  warranted  by  the  words.     So  here,  there  must  he 
premises  to  warrant  the  iniiendo,  which  is  no  more  than  a 
necessary  conclusion,  following  the  words  themselves.    Thii 
is  not  the  case  of  tf  colloquinm  flbout  the  oflence  set  forth 
in  the  declaration,  and  the  words    applied  to   it.     That  * 
would  have  been  a  different  thrn^.     The  apology  is,  that 
the  words  are  otfensive.     liad  counsel  thoiight  of  this  when 
pleading,  it  was  easy  to  have  helped  it  by  a  colloquium, 
which  should  have  been  as  modest  a«  the  inuendo. 

There  is  no  ambiguity  in  this  case  to  be  helped  by  a  ver- 
dict*   The  full  force  of  the  expression  comes  out  in  the  de* 
^  claration  ;  and  must  be  tortured  to  make  out  an  iraputatioa 

of  guilt.  They  are  simply,  '*  he  has  been  with  the  ani- 
mal.^' This  is  the  whole  ;  and  there  is  nothing  on  the  re- 
cord, which  can  be  legally  called  in  as  controlling  the  im*^ 
port.  In  the  eye  of  the  law,  it  is  the  same  as  if  the  reci- 
tal and  inuendo  were  stricken  out ;  and  it  is  hardly  possi- 
ble to  conceive  that  they  could  impute  a  crime.  Delicacy^, 
either  in  the  statute  or  counsel,  would  not  forbid  his  pursu- 
ing the  words  of  the  act,  by  alleging  that  the  defendant  as- 
serted, in  substance,  that  the  plaintiff  had  committed  the 
crime  a^instnature  \  and  then  it  would  have  been  for  the. 
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Jory  to  say  whether  the  words  proved  were  tantamount  to 
those  complained  of  by  the  plaintiff 

Curiajper  Sutherland,  J.  The  three  first  counts  m 
the  declaration  are  unquestionably  good.  They  con- 
tain a  clear  and  explicit  chaise  of  the  abominal  crime 
against  nature,  in  language  which  none  of  the  hearers  could 
misunderstand.  The  only  question  \»  as  to  the  fourth  count. 
If  that  is  bad,  the  judgment  must  be  arrested,  the  rerdict  be* 
ix^  S^eneral. 

The  words  in  the  fourth  count  arc,  ("  fll?,"  (meaning  the 
aaid  bsachar)  "  has  been  with  a  suw^  and  1,'^  (meaning  the 
said  Chartes)  ''  can  prove  it."     What  is  the  plain  and  nat- 
ural import  of  these  words  f  and  what  idea  are  they  calcula- 
ted to  convej  to  the  bj-standers  ?  Can  it  admit  of  a  doubt, 
that  ninety-nine  persons  out  of  an  hundred  woulil  under- 
atand  them  as  conveying  a  charge  against  the  plaintiff,  of 
having  had  a  criminal  and  unnatural  connexion  with  a  sow  t 
The  enquiry  is  not  whether  the  words  ctmld  have  been  un- 
derstood in  any  other  terms,  but  whether  that  is  the  con- 
struction which  common  persons  would  naturally  put  upon 
(hem.  {Roberts  v*  Cambden,  9  East^  96,  per  Ld.  Ellenbo* 
rough,  C.J.) 

In  Peake  v.  Oldham,  \l  Cowp.  272-3,)  Ld,  Mansfield 
«ays,  "  where  words,  from  their  general  import,  appear  te 
have  been  spoken  with  a  view  to  defame  a  party,  the  Court 
ought  not  to  be  industrious  in  putting  a  construction  upon 
them  different  from  what  they  bear  in  the  common  accepta- 
tion and  meaning  of  them."  But  this  count  goes  on  and  avers, 
"  that  the  words  last  aforesaid  were  so  uttered  and  published 
by  the  said  Charles^  with  intent  and  meaning  to  convey,  and 
that  the  same  were  by  the  last  mentioned  citizens,  in  whose 
presence  they  were  so  uttered  and  published,  understood 
and  believed  to  convey  a  charge  a^^^inst  the  said  hsachar^ 
that  he  was  a  person  of  unnatural  passions  and  appetites, 
and  capable  of  committing,  and  had  committed  the  detes- 
table and  abominable  crime  against  nature,  and  that  he,  the 
•aid  CharUsy  could  prove  it." 
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If  the  words  were  of  doubtful  signification,  it  was  the 
province  of  the  jury  to  determine  in  what  sense  they  were 
used,  (Oldham  v.  Peake,  2  BL  Rep.  96  \-%  Dexter  v.  Ta- 
berj  12  John.  260.)  In  Woolnoth  v.  Meadows.  (5  Easl^  463,) 
the  declaration  contained  an  averment  similar  to  this  ;  and 
Lord  Ellenboroughy  in  his  opinion,  (page  470.)  speaking  of 
the  averment;  says,  '^  Upon  a  count  so  framed,  the  plaintiff 
must  have  gone  into  other  proof  than  the  mere  speaking 
of  the  words  ;  and  he  must  have  not  only  shewn  that  the 
defendant's  meaning  was  to  impute  a  crime  of  that  nature 
to  the  plaintiflT,  but  that  the  words  were  so  understood  by 
the  bearers."  So  in  Peaks  v.  Oldham,  (Cowp.  278,)  Ld, 
Mansfield  sdijB^  **  If  the  words  had  been  shewn  to  have  been 
innocently  spoken,  the  jury  might  have  found  a  verdict 
for  the  defendant*  But  they  have  put  a  contrary  construe^ 
Hon  upon  the  words  as  laid,  and  have  found  that  the  defen" 
dant  meant  a  charge  of  murder  ;  and  he  quotes,  with  ap* 
probation,  the  language  of  Lord  Chief  Justice  Parker^  who 
says,  "  It  is  very  odd,  that  after  a  verdict,  a  Court  of  Justice 
should  be  trying  whether  there  may  not  be  a  possible  case, 
in  which  words  spoken  by  way  of  scandal,  might  be  inno- 
cently said.  Whereas,  if  that  were  in  truth  the  case,  the  de- 
fendant  might  have  justified,  or  the  verdict  would  have  been. 
Qtherwise.^^  In  this  case,  therefore,  the  jury,  by  their  gen- 
eral verdict,  have  found  the  words  to  have  been  spoken  and 
understood  in  the  sense  set  forth  in  the  averment.  The  mo"* 
tion  must  be  denied. 

Judgment  for  the  plaintifil 
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Jacksont,  ex.  dem^  Worden,  against  Harrm. 


Ejectment,  for  part  of  lot  No.  4,  in  the  old  township    .  An    ad^er- 

of  Brutus^  in  Cayuga  county  ;  tried  at  the  Cayaga  Circuit,  mw-^^^d 

before  (the  late)  Mr.  Justice  Platt,  May  ^Kh.   1822.  premwes     for 

!/■    \.       1   /    1         .     ,  r         ,.  ,  1         i         '*ale»  under  the 

After  (be  defendant  had  confessed  lease,  entry  and  ouster^  ^act  auihori- 

at  the  trial,  the  plaintiff  produced  a  deed  from  Daniel  Axt-  ^^.^*  ^^^\^[ 

fy  and  William  Satterlee,  commissioners  for  loaning  money  citizepe  of  thig 

of  the  coanty  of  Cayifga,  to  Allen  Warden^  the  lessor  of  the  ^^^^    passed 

plaintiff  dated  September  }5thj  1820,  expressed  to  be  for  ^^=^5,       (tess. 

the  consideration  of  ^115,  to  them  in  hand  paid,  by  Wor-  s  V.    &    $] 

dtn;  and  declaring  that,  pursuant  to  "  an  act  authorizing  ^P^^^  "  ®"®- 

the  loan  of  monies  to  citizens  of  this  state,"(flr)   they  gran-  uiar  iq  ita  dc 

ted,  bargained,  &c.  to  fTorden,  in  fee,  "  all  that  certain  tract  [h^premisesf 

of  land,  flitoate  in  the  town  of  Caio,  formerly  Brw^tw,  coun-  >^  it    contain 

tj  of  Cayuga^  and  state  o(  XezoYork^  being  a  part  of  lot  num-  the  mortgagor, 

ber  4,  in  the  original  township  of  Brutus^  beginning,  &c."  ^^  ^ate   aiid 

(by  metes  and  bounds)  "  containing  100  acres  of  land,  be-  mort£;age,  the 

ing  the  same  land  mortgao;ed  to  the  commissioners  for  loan-  \^^^^^  ^ih^^ 

ing  money  aforesaid,  by  Peter  Wolverton.  on  the  1 5th  day  of  the    premise 

Jw/y,  1808."     The  deed  was  executed  by  Daniel  Avery  sluA  in*  which^^t 

William  Saiierlee^  and  witnessed  by  Glen  Cuyler  and  Jede-  ^f'  situate 
J.  _    _  _  wnen  the 

ouw  Morgan*    '•  mortgage  -was 

given,  and  the 

(a)  This  is  entitled  ♦*  an  act  authorizing  a  loan  of  monies  to  the  citizens  ?"*     Z«?f '" 

„    ,  -  cres     mortga- 

of  this  state,  and  was  passed  AprilXh  ISOS.**    It  will  be  found  at  large  in  ged,     without 

theacU(iess.  31,  eh  216,)  printed  by  W.  &.  5.  tot  6,/).  392,  amended  tess.  describing  the 
32,  ch,\5%id,p.5 10,  sets.  38,  eh.  56,  sess.  41,  eh.  38,  sess.  42,  cA,  36,  sess.  Premi»es  by 
44^cLm.sess.A5,eh.U9.  S,t!l..      "^^ 

A      proper 
form     of     an 
advertisement 
ftr  sale  ef  several  lots  by    commissioners,  nnder  the  17th    section   of  that  act. 

The  17th  fectioo,  directing   the  comtnissionors  to   put  up   advertisements  of  sale  at 
three  of  the  most  publick  places  in  the  coanty,  is  sufficiently  complied  with,  by  fixing 
tbeni  in  three  of  the  mostpublick  places,  though  they  are  all  remote  from  the  premises 
in  question.    ■ 
Whether  the  commissioners  have  a  right  to  sell  on  credit  ?    Quere. 
B  It  the  obgecticKi  that  the  commissioners  gave  a  credit  for  the  surplus  money,  beyond 
iie  priocipal  and  interest  due,  can  only  be  made  by  the  mortgagor. 
It  ie'nic^that  it  is  no  objection  to  the  validity  of  the  sale,  that  the  commissioners  do  not 
pfoeeed  and  sell  on  the  fint  defaalt ;  but  wait  till  several  years  interest  accumolatei. 


S4S 


CASES  IN  THE  SUPREME  COURT 


UTICA, 

Aug.  1824. 


The  plaintiff  then  read  in  evidence,  a  mortgage,  for  tiw 
consideration  of  {76,  executed  bj  Wolvtrtotiy  to  the  com* 
missioners,  dated  the  IbihJuly^  1808,  for  the  premises  is 
question,  being  the  same  described  in  the  deed,  habmdianf 
&c.  ;  ^  unto  the  said  commisioners,  and  their  successor* 
and  assigns  forever,  and  for  the  uses  and  purposes  mentioned 
in  an  act*  &:c.  entitled  ^^  an  act,  appointing  aloan  of  moaies 
to  the  citizens  of  this  state  ;"  providing  that  if  fVoherton^ 
&c,  should  pay,  or  cause  to  be  paid  to  the  commissioners, 
the  interest  of  jS76,  at  7  per  cent,  per  annuniy  on  the  first 
Tuesday  of  May^  yearly  and  every  year,  and  should  also  paj 
them  the  principal  sum,  iic.  when  the  same  should  by  them 
be  demanded,  at  anytime  ader  the  latTiusday  of  .tfay, 
1 8  i  5,  then  the  mortgage  to  be  vol  d,  &c. 

It  was  admitted,  on  the  p^rt  of  the  defendant,  that  he  de- 
rived title  from  Wolvertouy  the  mortgagor,  subsequent  to 
the  time  when  the  mortgage  was  executed. 

The  plain  tiff  ^s  counsel  then    called    William  SaiUrlet, 
one  of  the  commissioners>  who  testified  that  the  interest  due 
on  the  mortgage  remaining  unpaid  for  three  years,  the  com- 
missioners, on  the  2G/A  of  May^  1820,  advertised  the  mort- 
gaged premises  for  sale,  in  pursuance  of  the  statute  on  that 
subject,  to  be  sold  at  the  court  house,  in  the  county  of  Catf 
iigOy  on  the  3d  Tuesday  of  September j  at  10  o'clock  in  the 
forenoon  of  that  day  ;  and  that  the  same  were  exposed  to 
sale  in  conformity  with  the  advertisement,  and  struck  off  to 
the  lessor  of  the  plaintiff,  who  was  the  highest  bidder  there* 
for  J  that  he  immediately  paid  what  was  due  on   the  mort- 
gage to  the  witness  ;  that  some  time  in  October  next  suc- 
ceeding the  sale,  the  witness  executed  a  deed  to  the  lessor 
of  the  plaintiff,  and  sent  it  by  one  of  the  witnesses  to  the 
deed,  to  Daniel  Avery ^  the  other  commissioner,   for  his  sig- 
nature.    The  plaintiff's  counsel  then  called  Daniel  Avery^ 
the  other  commissioner,  who  testified  that  he  received  the 
deed  from  Glen  Cuyler,  one  of  the  witnesses  to  it,  and  ex- 
ecuted and  returned  it  to  the  lessor  of  the  plaintiff  by  Cuj/- 
/er's  hands.     He  further  testified,  that  no  person  bad  cam* 
ed  his  name  to  be  entered  on  the  books  of  the  commit* 
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sieners,  as  assignee  of  the  mortgagor.     The  counsel  for  the 
plaintiff  here  rested  the  cause. 

The  counsel  for  the  defendant  then  produced  a  printed 
topy  of  the  advertisement  of  the  commissioners  of  loans, 
referred  to  by  William  SatUrlee^  which  was  admitted  bj  the 
plaintiflf's  counsel,  to  be  a  correct  copy  of  the  original,  and 
was  in  the  words  and  figures  following,  to  wit :  "  Default  hav- 
ing been  made  in  the  payment  of  the  interest  due  upon 
mooies  secured  to  be  paid  to  the  commissioners  for  loan- 
ing monies  for  the  county  of  Cayuga,  on  the  following 
pieces  or  parcels  of  lands,  described  in  the  following  list 
or  schedule  ;  and  for  a  more  particular  description  thereof,, 
reference  to  their  several  mortgages  and  minutes  will  ap- 
pear: 


i| 


|s» 


^a 


Tkmuu  Laeg^ 
Jama  Stteage^      i». 
Peler  JVobftrton,  [ffT 
ytkemieh  Webb,  pOO 
y  C.   WOtm,    |243|lrt 


I! 

lis 


•i 
I 


9 
67 


X^th  July^  1808, 
XAtk  July,  1808, 
15^  Jufy,  180H, 
15<AJt</y,  1808, 
Ut  May,  1815, 
Jtfgy,   1815, 


Semprouiutn 

Drydeth 

Lock, 

Cato, 

Scipio, 

BrtUtu, 


Ab47 

5r 

S9 

4 

94 

29 


87 
150 
100 
lOOiBni/ttf. 

25 

50 


WTICA, 

Aujg.   1824. 


AureliUs. 


Now,  therefore,  in  pursuance  of  the  act,  entitled  *'  an  act, 
authorizing  a  loan  of  monies  to  the  citizens  of  this  state,'^ 
and  its  subsequent  amendments ;  notice  is  hereby  given,  that 
OB  the  3«/  Tuesday  in  September  next,  the  said  several  mort- 
giged  premises  will  be  sold,  at  ten  o'clock  in  the  forenoon 
of,;gaid  day^  at  the  court  house,  in  said  county,  at  publick 
vendue,  to  the  highest  bidder.  Dated  at  Avburnj  this  twen* 
Ij-sixth  day  of  Jtby,  1830.  .    . 

Daniel  Avery^   )    Commis* 
Wm*  Salterlee^  y     sioners." 

The  defendant's  counsel  then  called  William  Saiterlee^ 
•oe  of  the  commissioners,  who  testified,  that  he  put  an  ad- 
vertisement on  the  court-house  door,  at  Auburn^  in  Cayuga 
«Hmty ;  one  at  Strong'^s  tavern,  iu  Owaico^  8  miles  south- 
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uTfc^A,      cast  of  Avburn  ;  one  at  Keder^s  tavern^  in  Sernpranius^  \6 
v.^.^^-^  ■    miles  southeast  of  the  court-house ;  and  sent  one  to  Aurora^ 
Jackson      whicb  IS  1 6  miles  south-west  of  the  Sourt-house ;  and  that  the 
Harris.       premises  in  question  lie  1 5  miles  north  of  the  court  house;  that 
James  B*  Clark  tendered  him  the  amount  of  interest  and  prin- 
cipal, after  the  premises  were  sold  to  Warden^  the  lessor  of  ibe 
plaintiff,  and  after  he  had  executed  the  deed  to  IVordtn; 
that  the  ofler  of  Clark  was  made  sometime  in  the  winter  af- 
ter the  sale.     The  sum  of  about  15  dollars,  being  the  sur- 
plus  for  which  the  land  sold  to  Warden^  over  and  above 
tvhat  was  due  on  the  mortgage,  and  which  was  due  to  Wol- 
verton^  remained  sometime  in  the  hands  of  Wgrden,  after 
sale  ;  the  commissioners  of  loans  not  wishing  to  receive  it 
until  it  could  be  paid  to  IVolverton,  who  had  removed  from 
the   state.    The  defendant's    counsel  then  called   Daniel 
Avery^  the  other  commissioner  of  loans,  who  testified,  that 
»no  particular  arrangement  was  made  with  ff'orderij  as  to  the 
overplus  money  going  to  JVolverton,  and  that  there  was  do 
^      condition,  that  the  deed  was  given  to  be  held  by  the  com- 
missioners until  the  overplus  was  paid.     He  further  testi- 
fied, that  he  thought  he  saw  the  notice  of  sale  posted  up  in 
a  publick  house  in  Aurora.     The  plaintiff,  by  consent,  took 
a  verdict,  subject  to  the  opinion  of  the  Supreme  Court  on  a 
case  to  be  made. 

J.  L.  Richardson^  for  the  plaintiflT,  contended,  that  he  deri 
ved  a  perfect  title  under  the  deed  of  the  commissioners ;  that 
they  acted  within  their  authority,  and  in  conformity  with  the 
directions  of  the  statute. 

The  objection  will  probably  be  made,  that  the  descrip- 
tion of  the  premises,  in  the  advertisement  of  sale,  was  uqt 
so  full  as  the  act  t*equires.  The  regularity  of  the  proceed- 
ings  depends  upon  the  copstruction  of  the  various  sections 
in  relation  to  this  subject.  The  11  th  8ection(a)  fixes  the 
time  for  paying  the  interest  of  the  loan  annually  on  the  1^^ 
Tuesday  of  May.  By  the  1 5th  section,  if  not  paid  within 
22  days  after,  the  borrower  is  forever  foreclosed  ;  and  the 
commissioners  are  to  advertise  and  sell  as  directed  in  the  17th 
section*  The  provisions  of  this  section  have  been  complied 
with,  in  terms,  as  to  time.    As  to  description,  they  are  to 


(a)  5cM.  31, 
ci^.  216,1.11. 
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*^caa8e  advertisements  to  be  fixed  op  at  not  less  than  three  of  tftic  A, 
the  most  publick  places  in  the  county  where  the  premises  ^1.^!^ 
are  situate,  describing  the  quantity  and  situation  of  the  lands 
mentioned  in  the  several  mortgages  foreclosed  as  aforesaid^ 
and  giving  notice,  &c.^'  They  are  also  to  advertise  in  one  of 
the  publick  papers  of  the  county.  In  this  case,  advertisements 
were  fixed  up  in  4  or  6  different  places,  beside  being  pub- 
lished  in  the  newspapen 

The  counsel  here  read  the  advertisement ;  and  insisted 
that  it  was  a  substantial  compliance  with  the  act,  in  point  of 
description.  He  said  the  act  evidently  contemplated  a  very 
brief  notice  t  for  section  20,  which  determines  the  expensa 
of  proceeding,  allows  but  $3  for  all  the  services  and  expen* 
ses  of  sale. 

The  tender  of  the  money  by  Clark^  being  after  the  sale^ 
was  too  late ;  besides,  he  established  no  right  to  make  the 
tender.  He  assumed  to  be  an  assignee  of  the  mortgagor^ 
but,  by  the  20th  section,  the  commissioners  were  not  bound 
to  recognize  him  in  this  character,  unless  he  had  been  recor* 
ded  as  such  in  their  books.  > 

D.  Cady^  contra,  submitted  the  following  points  or  prop« 
ositions,  b  writing : 
J.  The  sale  by  the  loan  officers  was  void,  and  no  title  pas8« 
ed  to  the  lessor  of  the  plaintifil 
1.  Because  the  advertisement  did  not  contain  asuffi** 

cient  description  of  the  situation  of  the  land. 
2»  Because  the  advertisements  were  not  put  up  ancl 
continued  in  the  proper  places. 

3.  Because  the  sale  was,  in  part,  at  least,  upon  credit^ 
and  the  deed  not  executed  in  the  presence  of  two 
witnesses. 

4.  Because  the  sale  was  not  on  the  day  prescribed  by 
law;  and 

5.  Because  the  loan  officers  bad  no  power,  by  law,  to 
sell  the  premises. 

n.  There  having  been  no  regular  sale  of  the  premisen^ 
and  the  person  under  whom  the  defendant  holds  having 
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tendered  to  the  loan '  officers  the  whole  sum  due  U[Km 
the  mortgage,  he  is  entitled  to  retaiu  the  possession. 

He  added,  that  il  is  for  the  Court  to  saj  what  degree  of 
particularity  in  the  description  is  required  hy  the  statute. 
There  certainly  may  be  a  description  which  is  insufficient ; 
and  we  think  the  legislature  intended  it  should  be  enough,  at 
all  events,  to  put  the  possessor  of  the  land  on  hi?  guard  ;  aa 
well  as  to  enable  those  who  attend  the  sale  to  find  the  land, 
acquaint  themselves  with  its  value,  and  be  prepared  to  bid* 
"Lot No.  1,  in  Bn//if.f,"  would  enable  any  one  to  examine  f 
but  an  advertisement  by  the  commissiouers,  that  they  would 
Bell  "  one  of  the  lots  in  Brutus^  would  not  enable  a  purcha- 
ser to  bid  understandingiy,  without  examining  every  lot  in: 
the  town.  It  is  matter  of  publick  law,  that  Brutus  was  divi-' 
ded  into  lots  of  600  acres.  Now,  the  commissi. >ners  saj, 
that  they  will  sell  100  acres  of  a  certain  lot.  Who,  fromr 
this,  could  say  what  part  of  the  600  acres  were  to  be  sold  ?  It 
may  be  said,  that  the  name  of  the  mortgagor  was  mentioned^ 
and  that  an  examination  of  the  commissioners'  files  would  be 
a  guide ;  but  this  is  not  enough.  One  cannot  know  through 
whose  tiands  the  land  may  have  passed.  Neither  name  nor 
record  would,  therefore,  guide  him  ;  and  he  must  examine 
600  acres  instead  of  one. 

Again:  the  premises  Ire  14  or  15  miles  north  of  the  coart 
bouse;  yet  all  the  advertisements  are  fixed  up  from  8  to  16- 
miles  south  of  that  place. 

Fifteen  dollars  yet  remain  unpaid  by  the  purchaser.  The 
law  is  express  that  money  must  be  paid,  on  a  sale  of  this  des- 
cription. The  commissioners  have  no  power  to  sell  on  cred- 
it ;  and  they  must  exact  and  receive  the  whole  money.  If 
they  may  give  day  for  the  1 5  dollars,  they  may  do  the  same 
with  $1 5,000*  The  rule  is,  in  its  nature,  inflexible,  and  can- 
not accommodate  itself  to  the  amount.  There  is  no  title  ia 
the  purchaser,  till  the  money  is,  in  fact^  paid  to  the  utmost 
fiirthing. 

It  is  conceded  that  the  commissioners  acted  under  a  limited 
authority.  Then,  we  say  again,  the  sale  was  void,  as  not 
being  made  on  the  day  required  by  the  statute.    Previoua 
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to  ftc  day  of  sale,  3  years  Interest  had  been  saflered  to  ac- 
camiilate.     By  the  18th  section,  the  commissioners  are  di- 
rected to  sell  on  the  third  Tuesday  of  September,  annually, 
all  the  lands  mortgaged,  in  respect  to  which  there  shall  have 
keen  a  default  in  not  paying  the  interest ;  and  by  the  19th 
Section,  if  no  purchaser  will  bid  to  the  principal  and  interest, 
they  are  to  enter  upon,  and  lease  the  lands  for  the  benefit 
©f  the  state.  They  are  then  to  offer  the  land  for  sale,  again, 
at  the  nextjlpril ;  and  if  there  is  then  no.purchaser  for  an 
adequate  sum,  the  state  become  seized  of  the  lands,  subject 
to  a  right  of  redemption  in  the  mortgagor.     Now  it  is  fairly 
to  bejpresumed,  that  all  these  steps  were  taken.     It  was  the 
iuif'of  the  commissioners  to  set  about  them  immediately 
on  the  mortgagor's  default.     Whether  they  did  so  or  not, 
their  powers  of  sale,  in  the  ordinary  way,  ceased  ;  and  a  ten- 
der  was  made  before  they  had  regularly  sold.  The  proceed* 
iDg  was  void — it  wa^as  no  sale — and  the  tender  in  season* 

It  is  said,  that  on  default  of  payment,  the  commissioners 
were,  by  the  15tb  section,  seized  of  an  absolute  estate  in  the 
lands  \  bat  though  this  be  so,  they  held  it  for  certain  speci- 
fied purposes.  They  cannot  sit  down  and  dispose  of  the 
land  in  any  manner  they  choose,  but  must  be  guided  by  the 
statute.     (Denning  v.  Smithy  3  John.  Ch,  Rep.  332.) 

Richardson^  in  reply,  cited  King  v.  S/ot9,  (6  John.  Ch* 
Rep.  333)  as  in  point,  to  shew  that  any  irregularity  in  the 
proceedings  of  the  commissioners  in  relation  to  fixing  up 
advertisements,  or  making  entries,  &c.  could  not  be  object- 
ed  against  a  bma  fide  purchaser  at  the  sale.  The  descrip- 
tion was  sufficient 

[WooDWORTH,  J.  As  far  as  I  remember  the  practice  un- 
der this  act,  the  advertisements  of  sale  have  always  been  in 
the  forai  which  was  used  here.] 

Richardson.  And  the  practice  is  correct  in  principle.  No 
one  could  be  deceived  who  lived  on  Wolverton^s  land. 
This  is  a  declaration  to  the  possessor^  and  to  purchasers, 
that  Wolverlon^s  land,  to  the  extent  of  100  acres,  would  be 
sold.     J^ot  does  it  lie  in  the  mouth  of  the  defendant  to  say^ 
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(hat  because  the  commissioners  have  indulged  him  threo 
years,  tt^ey  must,  therefore,  relinquish  the  whole  amount^ 
This  was  a  matter  which  lay  exclusively  between  them  and 
the  public^.  The  same  answer  applies  to  the  objection,  that 
the  whole  purchase  inoney  was  not  paid.  The  commissian- 
ers  had  a  right  to  make  the  purchaser  a  depositary  of  the  15 
dollars,  or  any  larger  amount,  if  they  chose.  They  bav^ 
done  no  more.  The  money  remained  with  him,  waiting  ^ 
chance  to  be^sent  to  the  mortgagor. 

Beside,  though   the  commissioners  gave  credit  for  the 
whole,  it  is  not  for  the  defendant  to  object.     They  may  as- 
'  sume  the  whole,  and  it  will  operate  as  a  payment,  although 
nothing  be,  in  fact,  paid. 

Ctina,  per  Sutherland,  J.  The  lessor  of  the  plaintiflf 
chims  his  title  to  the  premises  in  question,  by  virtue  of  a  dee4 
from  the  commissioners  for  loaning  money  in  the  county  of 
Cayuga^  under  the  act  ^*  authorizing  a  loan  of  moneys  to  the 
citizens  of  this  state,''  passed  ^/7n7  1  \th.  1808.  (5  voL  Lawiy 
btf  JV'  &  S.  392.)  The  premises  were  mortgaged  to  the 
commissioners  by  one  Peter  Wolverton^  on  the  16/Aday  of 
/ti(y,  1808  5  and  default  having  been  made  by  him  in  the  pay- 
ment of  the  interest,  the  commissioners,  in  pursuance  of  the 
directions  of  the  act,  sold  them  at  publick  auction,  and  the 
lessor  of  the  plaintiff  became  the  purchaser.  The  defendant 
derives  title,  also,  from  Peter  Woherton^  by  a  conveyance  sub- 
sequent to  the  mortgage  ;  and  after  the  sale  to  the  lessor  of 
the  plaintiff,  be  oflfered,  by  the  hand  of  Clarky  to  redeem,  by 
paying  the  amount  due. 

The  only  question  in  the  case  is,  whether  the  sale  by  the 
commissioners  was  in  conformity  to  the  provisions  of  the  act  ? 

The  principal  objectrons  are — 

1.  That  the  advertisements  did  not  contain  a  sufficient! j 
minute  description  of  the  situation  of  the  land. 

2*  That  they  were  not  put  up  in  the  proper  places* 

S.  That  the  purchase  money  was  not  all  paid  on  the  day 
of  sale. 

There  is  no  pretence  of  fraud  on  the  part  of  the  com- 
missioners.   They  are  admitted  to  have  acted  in  good 
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fiath,  and  the  lessor  of  the  plaintiff  is  a  bona  fide  purcha-      u4icA| 
9er  for  a  valuable  consideration.  ''* 

1.  The  17th section  of  the  act  directs,  "that  the  con^mis- 
pioners  shall  cause  advertisements  to  be  fixed  up  at  not  less 
than  three  of  the  nnost  publick  places  of  the  county  where 
the  premises  are  situate,  describing  the  quantity  and  situa- 
lioo  of  the  land,  &c.  and  shall  also  cause  such  notice  to  be 
given  in,  at  least,  one  of  the  publick  newspapers  in  the  coun- 
ty, if  any  such  there  be**'     The  advertisement,  in  this  case, 
<:oo(ained  the  name  of  the  mortgagor — the  date  and  number 
of  thevnortgag;e — the  number  of  the  lot — the  town  in  which 
it  was   situated,  when  the  mortgage  was  given — and   the 
quantity  of  acres  mortgaged.     It  could  not  have  been  more 
particular,  without  giving  a  description  of  the  premises  by 
metes  and  bounds,  as  contained  in  the  mortgage.     The  act 
does  not  require  such  particularity,     ft  contemplates  only  a 
general  description,  sufHcient  to  apprize  the  mortgagor  that 
his  land  is  \o  be  sold,  and  to  enable  any  persons  who  may 
wish  to  purchase,  or  who  may  be  interested  in  the  premises 
by  subsequent  liens,  to  locate  and  identify  them. 

in  Denntns^  v.  Smith,  (3  John.  Ch.  Rep.  332)  one  of  the 
advertisements  neither  contained  the  name  of  the  mortgagor, 
nor  the  number  of  one  of  the  lots  ;  and  these  omissions  were 
held  to  he  fatal.    But  the  Chancellor  seems  to  admit,  that  if 
the  name  of  the  mortgagor,  and  the  number  of  the  Ift,  had 
been  inserted,  the  advertisement  would  have  been  good.  He 
sajs,  the  '*  omission  of  the  mortgagor's  name,  and  of  the 
number  of  the  lot,  in  the  advertisement  in  Caitskill,  where 
the  agent  of  the  owner  resided,  was  a  most  unfortunate  cir- 
cumstance, &c.     It  was  also  an  omission  fatal,  in  any  view, 
to  the  legality  of  the  notice.''     The  other  notices,  the  suffi- 
ciency of  ivhich,in  point  of  form,  was  not  questioned,  were- 
not  as  particular  in  their  description  as  the  advertisement  in 
this  case»     They  described  the  premises  as  being  in  the  ^own 
of  CotVo,  and  as  being  "  lot  No.  11,  and  part  of  lot  No.  14, 
near  Perce^s  mill,  containing  126  acres,  mortgaged  by  Hen-^ 
fy  Persen;^'^  without  designating  what  part  or  portion  of 
the  mortgaged  premises  was  in  each  or  either  of  the  lota. 
The  first  objection,  therefore,  is  unfounded. 
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9.  The  second  objection  appears  to  be  founded  on  the 
fact  that  the  advertisements  were  pat  up  in  places  remote 
from  the  mortgaged  premises  ;  for  there  is  nothing  in  the 
case  to  show  that  the  places  where  they  were  put  up,  zoert 
not  three  of  the  most  pub  lick  places  in  the  county.  This  is  all 
that  the  act  requires.  It  is  not  necessary  that  one  of  the 
advertisements  should  be  upon  or  near  the  premises ;  and 
unless  one  of  the  three  mi  st  publick  places  in  the  county 
was  near  the  premises,  an  advertisement  there  would  not 
be  a  compliance  with  the  act.  In  Denning  v.  Smithy  the 
omission  to  put  up  an  advertisement  in  Cairo^  which  was  in 
the  neighbourhood  of  the  premises,  and  was  one  of  the  most 
publick  and  central  places  in  the  county,  was  held  by  the 
Chancellor  to  be  a  circumstance  which,  in  conjunction  with 
other  facts,  tended  to  shew  a  fraudulent  intent  on  the  part 
of  the  comtiiissioners.  But,  in  this  case,  it  does  not  ap- 
pear that  there  was  any  publick  place  near  the  mor^aged 
premises. 

In  King  v.  Slow,  (6  John.  Ch.  Rep.  323)  all  the  advertise- 
ments were  put  up  in  the  village  of  Elizabethtown,  twenty 
miles  distant  from  the  mortgaged  premises  ;  and  although  it 
appeared  that  a  publick  road  passed  through  the  premises,  and 
that  two  publick  ferries  were  maintained  within  two  miles  and 
a  half  of  them,  the  notices  were  held  to  be  good  ;  there  being 
no  evidence  of  a  fraudulent  intent,  and  Elizabethtown  being, 
in  fact,  the  most  publick  place  in  the  county.  The  noti- 
ces in  this  case  were,  therefore,  regular. 

3.  The  reason  why  the  surplus,  beyond  the  amount  due  to 
the  state,  was  not  immediately  exacted  from  the  purchaser, 
is  stated  by  the  commissioners  to  have  been,  because  the 
mortgagor,  to  whom  it  was  to  be  paid,  had  left  the  state,  and 
the  commissioners  did  not  want  the  mone^  until  they  coold 
pay  it  over.  They  state  expressly,  in  their  testimony,  that 
there  was  no  agreement  for  a  credit.  The  surplus  was  only 
$15,  and  there  is  nothing  to  show  that  it  was  not  paid  on  de« 
mand.  But  this  is  an  objection  which,  if  it  can  be  raised  at 
all,  can  be  urged  only  by  the  mortgagor. 

Judgment  for  the  plaintiff. 
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Tompkinii 

Tompkins  against  Curtis*  Curtia. 

Error  from  the  Common  Pleas  of  Onondaga  county,  Ctir-     Th«    court 
iissoed  Tompkins  before  a  Justice  of  that  county  and  recov-  pieas,  on  mo- 
ercd judgment*     Tompkins  thereupon  appealed  to  the  Com-  {jj^/^**^,^ 
moQ  Pleas,  and  Ab/AamW  7bm/7itrin^,  one  of  the  witnesses  be-  to  dischargee  m 
fore  the  Justice,  became  security  for  the  appellant,  and  sign-  protroutioV  of 
ed  the  bond  to  prosecute  the  appeal,  &c.     On  the  trial  in  tio  app«ti,aiid 
the  Common  Pleas,  the  appellant  wishing  to  have  J^athaniel  er   competent 
Tompkns  sworn  for  him,  moved  the  Court  to  have  him  dis-  JJ2t"*ie  fint 
charged  from  his  bond,  which  had  been  duly  returned  by  the  maj  be  a  wit* 
Justice  and  filed  with  the  Clerk,  that  other  security  might  be  a^u^  ^ 
substitnted ;  aod  that  J{.  T.  might  then  be  sworn  as  a  witness ; 
but  the  Court  overruled  the  motion,  and  gave  judgment  for 
the  appellee ;  and  this  point,  among  several  others,  came 
here  upon  a  bill  of  exceptions. 

G.  Lawrence^  for  the  plaintiff  in  error,  cited  Irwin  v.  Cktr^ 
y  dl,(fi  John.  A07.) 

J.  R  Lawfence^  contra. 

Guriay  per  Sothisrland,  J,  The  Court  erred  in  refusing 
io  permit  another  surety  to  be  substituted.  There  cannot 
be  a  doubt  that  the  person  so  substituted  would  be  liable  up- 
on  the  bond,  so  that  no  possible  injury  could  result  from  the 
change.  The  power  of  the  Court  to  grant  the  applicatioa 
is  clear.  They  were  fully  possessed  of  the  cause*  The 
bond,  with  the  other  papers  aiTd  proceedings,  had  been  re- 
titmed  and  filed  with  the  Clerk.  The  surety  was  in  the 
Aature  of  bail,  whom  it  is  the  established  practice  of  the 
Courts  to  discharge  upon  other  bail  being  substituted, 
when  the  first  is  a  material  witness  for  his  principal.  The 
tase  cited  of  Irwin  v.  Carytll  is  in  point.  The  judgment 
mast  be  reversed  and  a  renire  dt  novo,  go  from  the  Common 
Pleas. 

Judgment  reversed. 
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WihUAMB  against  Matthews. 

Wncre      tf      ERR<m  from  the  Court  of  Common  Pleas  of  the  coantjr 

^a,aDd,pnob.  of  Washington.     Williams^  the  plaiotiflT  below,  declared  as 

{cmpetetKsy^lt  ®'^<J^'^®c»  against  Matthews j  the  defendant  below,  as  endorser 

pat     oQ    his  of  ai  proniiesory  note,  made  hj  Abner  ^  Hugh  Harsha^  dated 

iSTwel^enw-  ^P'^^^  9<A,  \Z\8,  for  ^73  With  interest froraf  the  daite,  payable 

ally,  that  he  IB  to  the  defendant,  or  order,  on  or  before  the  \st  November 
itaterested,    he  ^  .       .  m.       4*     .  i»    •        .     i  .      .  «      ■ 

should  bfi  re-  (then)  next.     The  first  count  of  the  declaration  set  forth  3 

jected.  ^^^^  demand  of  the  makers,  stod  notice  thereof,  and  of  non-pay- 

htm  wishes  to  ment,  in  the  usual  form,  upon  the  AthJ^ovtmher^  1815.  The 

lurrof *th«  ^ri-  2^  count  averred  that  before  the  note  fell  due,  H.  Harsha 

terest,  as  that  stbsconded,  &c.  and  then  set  forth  the  demand  upon  A.  Hav 

It    is  ideal,  or,.,  ,-  .,  ,         .  %      ^  .    ^m 

vuch  as  wiU  sha^  in  the  usual  form,  on  the  4f A,  and  notice  on  the  6/A  Jso^ 
l^e  wlta!^"he  ^«'»***'j  ^^'  *•  P^^^^  non-assumpsit.  On  the  trial,  the  plain- 
should  follow  tifi*  proved  the  execution  of  the  note  by  the  makers,  and  the 

up  the  ezam- 
ikiation      with 
particular 
questions. 

Oue  who  held  a  note  endorsed  in  bhmk,  and  sold  it  to  attotherv  without  endoning  it,  il^ 
after  the  executoin  of  the  note  is  proved,  a  competent  witness  for  the  holder,  in  an  action 
by  him  against  the  endorser. 

W,  purchased  a  note  of  M.  who  endorsed  it  in  blank,  before  ^ue ;  ff^,  sold  it  to  another 
before  due.  Who  charged  the  endorser  by  demand  and  notice,  &c  ;  and  alter  it  was  dne^ 
IT.  re-purchased  it,  and  sold  t  to  /. ;  held  that/,  might  maintain  an  action  on  the  note 
•gainst  the  endorser  in  his  (Ft)  own  name, 

A  nute  is  endorsed,  and  dishonored,  and  the  endorser  charged  by  demand  and  notioe  ; 
this  is  no  objection  to  a  further  negotiation  of  the  note,  and  any  subsequent  holder  may 
sue  in  his  own  name,  either  the  maker  or  the  endorser  who  has  been  so  charged  %  and 
the  original  demand  of  the  maker,  and  notice  to  the  endorser,  enures  to  the  benefit  of  all 
subsequent  holders. 

The  only  difiarence  between  negotiable  paper  which  has  been  dishonored  and  that 
which  is  not  yet  d  ue,  is,  (bat  the  fon^«r  must  be  taken  subject  to  all  the  eqoitlei  existing 
between  those  who  were  parties  before  the  paper  became  due. 

The  bolder  of  a  note  endorsed  in  blank  may  fill  it  up  before,  or  at  the  trial,  with  VibaX 
name  he  pleases.  Other  parties  to  the  note  (e.  g.  a  prior  endorser)  have  no  concern  with 
this  question. 

Construction  of  the  act  (1  R,  L»  417,)  prohibiting  an  attorney  to  buy  a  chose  in  action 
for  prosecution.  To  bring  an  attorney  within  the  actt  there  must  have  been  an  intent  to 
prosecute, 

A  count  by  endorsee  against  endorser,  averring  a  denrand  of  pajrment,  and  notiee  of 
|ion-payment«  in  the  usual  form,  is  satisfied  by  proving  a  state  of  facts  which  dispenses 
with  actual  demand,  &c.  and  shewing  due  diligence,  &c.  The  facts  need  not  be  npecud- 
ly  staled  in  pleading. 

A  demand  of  payment,  and  notice  of  non-payment  should  be  made  and  given  hj  the 
holder  of  n  note  or  his  agent.  • 

Where  tl^e  34  day  of  graoe  is  JSal»r<£ay,  notice  of  Qcm*payitient  need  sot  be  girea  till 
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tadorsBineDt  of  the  defendant's  name  on  the  note  in  blank^ 
He  then  offered  to  prove  that  ^.  Harsha,  one  of  the  makers, 
was  an  infant  at  the  date  of  the  note,  but  this  being  objec- 
ted to.  the  Court  overruled  the  evidence.     He  tlien  called 
Ji.  Marsha^  one  of  the  makers  of  the  note,  who  was  sworn 
on  his  voir  dire.     He  said  that  he  was  interested,  and  objec- 
ted to   testifying.     The  defendant   also    objected    to    his 
admissibility    on  the    ground  of  interest.       The    plaintiff 
then    ofTe  ed   to   confine    the    inquiry    to    the   fact,    that 
a  demand  of  payment  was  made  ;  but  the  defendant  persis- 
ted in  bis  objection,  and  the  Court  sustained  it,*  and  would 
not  permit  the  witness  to  be  sworn.     The  plaintiff  then  call«> 
ed  the  Attorney  for  the  plaintiff,  who  was  sworn  on  bis  voir 
dire^  and  said  that  he  bought  the  note  of  the  defendant  before 
it  fell  due,  and  paid  him  {73  for  it ;  and  that,  also  before  it 
fell  due^  he  sold,  and  transferred  it  to  a  third  person,  who  is 
not  the  plaintiff;  that  afler  it  fell  due,  it  came  again  into 
his  hand,  and  he  commenced  a  suit  upon  it,  in  the  name  of 
one  Stth  Whiie^  against  the  defendant ;  that  the  witness  had 
the  sole  control  of  the  note  at  the  time  the  suit  was  com- 
menced in  the  name  of  Whitt^  and  that  Wkiit  had  nothing  io 
do  with  it.    That  suit  was  discontinued,  and  io  Septtmher^ 
1817,  the  note  became  the  property  of  the  plaintiff,  who  had 
no  interest  in  it  before  that  time.     The  note  was   then 
sold  to  the  plaintiff  by  the  witness  ;  that  the  plaintiff  is,  and 
was  then  an  Attorney  both  in  the  Common  Pleas  of  Washing- 
ton county  and  the  Supreme  Court.     The  witness  was  then 
sworn  in  chief;  and  the  plaintiff  offered  to  prove  by  him 
that  the  note  was  endorsed  to  him,  the  witness,  before  it  fell 
due;  that,  on  the  3d  day  of  grace,  payment  was  demanded 
of  A  Harsha  by  him,  H.  Harsha^  the  other  maker,  having 
absconded  before  the  note  fell  due ;  and  that  on  ^he  succeed- 
ing day,   after    demand  had  been  made,  he,  the  witness^ 
gave  notice  to  the  defendant  of  the  demand  and  non-pay- 
ment; and  that,  before  the  commencement  of  this  suit,  the 
money  was  again  demanded  of  the  defendant,  by  the  plain- 
tiflPs  direction.     The  witness  then  stated  on  his  examination 
io  chief*  that  the  relation  given  by  him  upon  his  voir  dire  was 
tnie;  whereupon  the  defendant's  counsel  objected  to  ibp^ 
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VTick^  evidence  offered ;    knd  the  Court  sudtained  the  objectteoir 

^.!!5lJ!^'  and    nonsuited  the  piftiotiff.     The  plaintiff's  counsel    ex- 

WUiiams  cepted  to  these  several  decisions  of  the  Court  below,  and 

Mutthewf.  ^^  cause  came  here  upon  a  bill  of  exceptions. 

/.  Williams,  for  the  plaintiff  in  error.  1.  Proof  of  A. 
Harsha'^s  infancy  was  improperly  rejected.  A  promissory 
note  made  by  an  infant  is  void ;  and  demand  of  payment  in 
(a)  C&ti.  on  such  a  case  is  not  necessary  to  charge  an  indorser.(a)  Thi^ 
Ju^.^  ^  proof  followed,  as  it  was  intended  to  be,  by  the  fact  of  H. 
Harsha^f  absconding,  would  render  a  demsrnd  of  payment 
wholly  unnecessary.  The  declaration  is  special  and  war- 
rants this  proof. 

2.  A»  Marsha  was  improperly  rejected,  as  a  witness.     No 
interest  is  shewn  other  than  that  growing  out  of  his  relation 
to  the  parties  as  maker,  which  left.him  indifferent  between 
(6)  8  John,  them.(6)     if  the  plaintiff  will  waive  the  interest  of  a  witness 
270.  16  id.  7o!  Against  him,  the  latter  cannot  object  on  account  of  his  owa 
^'^^'o^^'^^'  interest,  (c)     Harsha  could  have  no  interest  in  favor  of  the 
\^  194.       '  plaintiff,  nor  against  himself,  in  the  fact  which  he  was  called 
p     348^"  ''4  *®  prove.(d)     The  Court  should  have  ascertained  that  there 
Crancfi,  69.  $  Was  an  interest ;  and  that  it  was  not  merely   ideal,  before 
T^fi.^  ,i5,  per  they,  rejected  the  witness.     If  it  was  mere  fancy  (as  it  must 
BuUerjJ,         have  been  in  this  case)  he  should  have  been  8worn.(e) 
164.    8  /flA»!      3.  The  Attorney  for  the  plaintiff  was  competent  to  prove 
^^^  the  facts  offered  to  be  shown  in  evidence  by  him  ;  and  bis 

testimony  was  improperly  overruled.      Even  an  indorser 
may  be  admitted  as  a  witness,  and  that  too  in  behalf  of   the 
maker,  to  impeach  the  note,  by  facts  arising  subsequent  to 
(/)  IB  John,  the  time  of  its  execution.(/)    A  payee  of  a  note  payabfe 
S?.'  Pedt.JV:  to  bearer,  or  a  third  person,  who  has  sold  and  transferred 
P.    C.    6.   3  such  a  note,  are  not  incompetent  to  shew  any  other  fact  be-^ 
per  Thmnpsofi,  side  the  execution  of  the  note.  He  is  shut  out  from  this  solely 
^'  on  the  ground  that  he  has,  impliedly,  warranted  the  note  to  be 

(ff)  15  JoAn.  g®'^"'"^'  "^^   forgcd.(g)     There   being  no  other  objection, 
*504. 16  irf.20l.  when  the  execution  of  the  note  is  proved,  he  is  competent. 
But  the  witness  offered  in  this  case  was  not  an  endorser  i 
and  the  objection  was  not  even  made  to  his  competency  ; 
but  related  solely  to  the  sufficiency  of  the  matter   proposed 
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to  be  proved  by  him.    The  Court  decided  that  this  would      utica, 

not  sustain  the  actiou.  Had  the  decision  related  to  competen-     *^]J^J1^ 

cy,  on  the  ground  of  interest,  the  objection  might  have  been     wuiiaaw 

removed  by  a  release.     In  any  point  of  view,  however,  in-     Matthe^ 

terest  cannot  be  objected  here  ;  for,  taking  the  examination 

upon  the  voire  dire^  in  connexion  with  the  offer  of  evidence* 

it  \s  perfectly  clear  that  the  witness  was  not  interested. 

But  the  prominent  point  which  the  defendant  in  error 

probably  intends  to  rely  upon  is,  that  the  note  could  not  be 

negotiated  after  the  endorser  was  charged.     In  answer  to 

this,  we  say,  there  is  no  legal  objection  to  it,  if  it  in  fact  re* 

maioed  unpaid  to  the  time  of  the  transfer.  (A)    An  endorser     (h)  ChU,m 

of  a  note  for  the  accommodation  of  the  maker,  and  without  ^*Si*f'«?^^' 

^  p  104. 1  ohottm 

consideration,  that  fact  being  known  to  the  endorser  when  163.     IT.JL 

he  took  the  bill,  is,  notwithstanding,  liable  to  the  endorsee;  „^  ^   ^ougl 

and  that  too  even  if  the  endorsee  took  the  bill  after  it  was  ^-    ^Sff^  «»» 

due.(i)    In  Lovell  v.  Everlson,(j)  the  note  was  endorsed  af-  t,  h,  80.    i 

ter  it  became  due.     fn  that  case,  this  Court  decided  that  ^*,fE^*^?* 

'  (t)  7  John, 

when  a  note  has  been  endorsed  in  blank,  the  owner  had  a  Rep.  361.  3 
right  to  fill  it  up  with  whose  name  he  pleased;  the  defend-  iTatmL^Q^ 
ant  having  nothing  to  do  with  the  interest  of  the  plaintiff.  U)^^*^^n» 
Thi$»  point  was  also  decided  in  1800  by  the  Court  of  Errors, 
in  Cooper  v»  Kerr.{k)  The  only  objection  to  the  transfer  of  Qt)  Cited  by 
a  note  after  it  becomes  due  is,  that  it  subjects  the  holder  to  j^  0L2M 
all  equities  in  favor  of  the  preceding  parties* 

Should  the  objection  be  made  that  the  endorsement  was 
not  filled  op  in  fact,  we  answer,  that  the  objection  was  not 
made  in  the  Court  below  ;  and  being  merely  formal,  should 
not  be  listened  to  here. 

If  it  should  be  said  that  the  plaintiff  purchased  the  note 
mala  fide,  with  intention  to  sue,  we  answer,  that  a  party  is 
not  to  be  charged  with  a  crime  on  mere  presumption  ;  but 
if  otherwise,  every  presumption  is  repelled  by  the  fact»  that 
a  third  person  is  employed  as  the  attorney  to  prosecute  the 
suit,  the  plaintiff  deriving  no  benefit  to  himself  by  way  of 
costs  ;  and  the  money  being  demanded  before  this  suit  was 
brought.  Again,  if  he  intended  to  violate  the  statute,  still 
be  has  a  remedy  to  recover  the  note,  the  transaction  being 
before  the  act  ef  1818.    Indeed^tbe  act  of  llBld,  which 
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V. 

Matthews, 


alone  can  be  objected  here,  was  repealed  by  the  act  of 
1818.  The  suit  ID  favour  of  fVhUeis  not  brought  to  the 
plaintiff's  knowledge- 


D.  Russell^  J,  L.  Viele^  contra.  To  dispense  with  a  de*? 
mand  upon  the  maker,  when  he  was  accessible,  it  was  not 
enough  to  shew  that  he  was  an  infant.  The  note  was  not  ab- 
solutely void  for  that  reason,  but  continued  good  till  the  in- 
fant chose  to  avoid  it.  The  law  regards  his  interest  alone 
in  saying  that  it  is  void.  As  to  all  the  other  parties  it  i& 
good.  To  shew  infancy  ,was,  therefore,  no  benefit  to  (he 
plaintiff.  An  endorsement  like  this,  always  creates  a  mere 
contingent  liability,  resting  upon  the  condition,  that  a  de- 
mand shall  be  made  of  the  maker.  It  does  'not  follow,  that 
be  would  have,  availed  himself  of  his  infancy,  or  that  he 
bad  not  ample  funds  to  pay  the  note. 

A.  Harsha  Wiis  not  a  competent  witness.  On  beiqg  ask4 
ed  the  question,  he  answered  generally,  that  he  was  inter- 
ested. The  Court  are  blamed  for  not  pursuing  the  inqui- 
ry, and  ascertaining  whether  the  interest  was  fancied  or  re- 
al ;  but  it  is  the  counsel  who  was  to  blame.  From  the  gen- 
eral answer,  the  Court  will  intend  that  it  was  an  actual,  le^? 
gal  interest,  until  the  contrary  is  shewn  by  a  particular  ex- 
planation, which  the  witness  should  have  been  called  on 
by  the  counsel  to  make.  It  does  not  follow  that  he  could 
be  interested  merely  as  a  party  to  the  note*.  It  might  have 
arisen  from  some  other  transaction  like  the  interest  by  which 
flS^Kffi^*'^'  the  witness  was  excluded  in  Cowles  v.   fVilcox.{l) 

The  attorney  was  not  a  competent  witness.  In  the  first 
place  he  had  transferred  the  note  to  the  plaintiff;  and  was 
responsible  to  him  if  it  should  prove  inoperative,  or  the 
claim  upon  it  should  fail  in  any  way. 

But  if  he  was  competent,  his  testimony  was  not  so,  to 
sustain  the  action.  He  swears  that  he  transferred  the.  note 
before  it  was  due  ;  took  it  up,  and  then  transferred  it  to  the 
plaintiff  after  it  fell  due.  To  this  testimony,  an  objection 
was  made  in  gross,  and  the  Court  rejected  it,  for  what  rea- 
son does  not  appear.  Indeed,  the  bill  is  so  general,  in  (his 
respecti  that  it  is  unavailable  to  the  party.     It  preseAts 
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no  sii^le  point,  and  draws  in  question  the  whole  merits  of      tjtiga, 
^he  ca8e,(w)     But  suppose  all  the  points  now  made,  to  be      "^* 
reached  by  it,  the'plaintifi' could  not  recover.  In  one  counrt, 
the  notice  of  non-payment  is  averred  to  be  on  the  Ath,  in 
the  other,  the  6/^  of  November^  either  of  which  is  too  late  ;    .^  ^  Cainee 
and  (be  endorser  was  discharged.  -R«p«  16B.    5 

Again;  after  the  note  had  been  taken   up  by  If illiamSj  ^^^'  3     ^ 
supposing  the  notice  to  have  been  regular,  it  could  not  be  ^5.     l  Bac^ 
transferred  again.     The  rights  of  the  endorsee,  who  fixed 
the  endorser  by  notice,  were  personal.    To  make  a  demand 
^nd  notice  enure  to  the  benefit  of  any  endorsee,  he  should 
hold  the  note,  or  his  name  should  appear  upon  it  previous 
to,  or  at  the  time  the  notice  is  given.     A  demand  and  notice 
cannot  enure  to  the  benefit  of  any  one  who  is  not  a  party 
when  those  steps  are  taken.     The  endorser  engages  that 
the  maker  shall  honor  the  note  ;  but  no  case  goes  so  far  as 
to  make  the  liability  of  an  endorser  negotiable,  after  the 
pote  has  been  dishonored.     The  object  of  making  a  note 
negotiable  at  all,  is  to  improve  the  facilities  of  commerce, 
by  the  circulation  oi  commercial  paper.     Is  this  object  to 
be  answered  by  dishonored  paper,  the  abhorrence  of  com- 
mercial policy  ?     Under  such  circumstances,  the  transfer 
'  creates  a  new  contract,  unknown  to  the  commercial  taw, 
and  operatiye  between  the  immediate  parties  only,  as  in  the 
transfer  of  a  chose  in  action  at  the  common  law.     The  law 
says,  that  in  all  cases,  to  charge  the  endorser,  the  bolder  or 
his  agent,  must  make  the  demand. (n)     Here  the  necessity     ^„)  j^  ^ 
and  the  right  of  a  demand  by  the  plaintiff,  had  ceased.    He  ?^'*»,„    ^^* 
did  not  bold  m  a  commercial  character.  The  nght  of  action  B>iu,  14&,  and 
as  between  holder  and  endorser,  depends  upon  the  privity  of  J^"  '^*  *•" 
contract,  and  this  contract  is  always,  that  a  demand  shall  be 
made,  and  notice  of  non-payment   given   by  the  holder. 
Thus,  where  there  are  three  endorsers,  a  demand  of  payment 
and  notice  by  the  second  will  not  enure  to  the  benefit^of  tl^^ 
third.(o)   ,  But  a  notice  from  a  fifth  endorsee  to  the  first  en-      .    ^^ 
dorser,  will  enure  to  the  benefit  of  all  the  intermediate  en*  BiU$y      ii7. 
dorser8.(/))     Yet,  in  the  latter  case,  it  could  avail  nothing,  if  ^,'f4j'^*^' 
notice  was  already  given  before  the  endorsement,  for  it  (p;  id,  iM. 
was  no  longer  a  benefit  to  the  endocser. 
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Aa^T^         Again  ;    this  note  has  been  paid  and  taken  upV  the  en- 
dorser.    This   is  plainly  inferrible  from  the  case,    where 
we  find  it  coming  back  into  his  hands  ;  and  the  ngotiabilitj 
of  the  note  was  at  an  end  within  the  cases  of  Blake  t.  Se- 
wall,(q)  and  Boy  Is  ton  v.  Green*{r) 
ftep.  556.      *      That  the  note  had  been  purchased  bj  an  attorney,  was 
«)  1**^'  alone  a  safBcient  objection  to  the  recovery  ;  unless  he  sbotv^s^ 
417, «.  7.  that  he  bought  it  in  a  manner  consistent  with   the  act  of 

J^/   14?!    1  1BI3.(5)    No  contract  can  avail,  if  it  be  in  violation  of  a 
S^  •«^*^'»'-  publick  statute.O) 

343.   3  r.  «.      Nor  does  it  appear  that  the  notice  of  non-payment,  giv- 

Sb^*  ,V^  en  in  this  case,  was  sufBcient.    A  simple  notice  that  the 

^/r.  333.         money  had  been  demanded,  and  not  paid,  was  not  enoagh. 

It  should  not  only  be  given  by  the  holder,  or  one  authorized 

by  him  ;  but  apprize  the  endorser  that  he  is  to  be  looked  to 

for  payment. 

Again ;  the  endorsement  was  originally  in  blank,  and  re- 
mained so;  and  remains  so  still.  The  plaintiff  could  not 
recover  upon  it,  uirtil  it  was  filled  up.  Whoever  might 
hold  the  note  would  have  the  same  right  to  an  action  as  the 
plaintiff.  His  name  should  have  been  inserted,  either  at  or 
before  the  trial.  This  not  being  done,  his  case  was  not 
made  out,  and  he  was  rightly  non-suited. 

William9^  in  reply,  said  the  demand  and  notice  were  right* 
)y  stated  in  the  declaration.  The  note  being  nominally 
payable  on  the  1^/  of  M)vernberj  the  3d  day  of  grace  was  the 
4th.  But  the  notice  was  in  truth  given  on  the  6th,  because 
the  3d  day  of  grace  was  on  Saturday,  a  circumstance  which 
entitled  the  holder  to  delaj  notice  till  Monday,  which 
brought  the  time  to  the  6th.  The  second  count  was  drawn 
with  a  view  to  this  state  of  facts. 

Curia,. per  Woodworth,  J*  The  plaintiff  declaned 
against  the  defendant  as  endorser  of  a  promissory  note, 
made  by  Ahner  Marsha,  and  Hugh  Harsha,  payable  on  th^ 
15/  November,  1815.  The  first  count  avers  a  demand  of  pay- 
ment on  the  4/A  November,  and  notice  to  the.  endorser.  The 
second  count  avers,  that  before  the  note  fell  due»  Hugh 
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ihrsha  absconded  to  places  uoknown,  and  aAerwards,  on 
the  ith  N'ovembtr^  payment  was  demanded  of  Abntr  Har* 
sha^  and  notice  given  to  the  defendant,  on  the  61^  day  of  Ab- 
vembtu  At  the  trial,  the  plaintiff  offered  to  prove  that 
Abner  Har$ha^  at  the  time  of  making  the  note,  was  an  in- 
fant, which  was  overruled.  Abntr  Harsha  was  then  offer- 
ed as  a  witness,  who  being  sworn  on  bis  voire  dirt^  testified 
that  he  was  interested  in  the  event  of  the  suit^  The  plaintiff 
proposed  to  confine  the  inquiry  to  the  fact  of  demanding 
payment  5  but  the  testimony  was  rejected. 

WUUam  Williamsy  attorney  for  the  plaintiff,  sworn  on 
his  voire  dire^  testified,  that  he  bought  the  note  in  question 
of  the  defendant,  and  paid  }73  ;  before  it  fell  due,  he  sold 
it  io  a  third  person,  who  was  not  the  plaintiff;  that  after  it 
fell  doe,  it  came  into  his  hands  again.  He  commenced  a 
soit  io  the  name  of  Seth  White^  who  had  nothing  to  do  with 
thesoit,  the  witness  having  the  sole  control  of  the  note. 
The  suit  was  discontinued.  In  September^  1817,  the  note  be* 
came  the  property  of  the  plaintiff,  for  whom  the  witness 
commenced  this  action.  The  witness  was  then  sworn  in 
chief.  The  plaintiff  offered  to  prove,  that  payment  was  de- 
manded by  htm  on  the  third  day  of  grace  of  Abner  Harsha  ; 
that  Hugh  Hanhahdid  absconded  before  the  note  fell  due  ;. 
ttiat  on  the  day  after  the  demand,  the  witness  gave  notice  of 
non-payment  to  the  defendant.  The  witness  then  stated 
that  the  plaintiff  first  acquired  an  interest  in  the  note  in 
September^  1817,  and  that  the  relation  given  by  him  on  his 
voire  dire  was  true.  The  defendant  objected  to  the  evi-' 
dence.  The  Court  sustained  the  objection,  and  the  plain- 
tiff offering  no  other  te:<timony,  directed  him  to  be  non-suit" . 
ed.  The  plaintiff  excepted  to  the  opinion  of  the  Court  on 
ail  the  preceding  points. 

The  Court  decided  correctly  in  rejecting  .the  testimony 
of  Ahur  Harsha  :  whether  he  had  an  interest  favourable 
to  the  plaintiff  or  defendant,  does  not  appear  ;  and  without 
fiirtber  explanation,  the  Court  had  no  means  of  judging. 
The  plaintiff  might  have  pursued  the  inquiry,  and  ascer- 
tained the  nature  of  the  interest ;  and  if  it  had  then  appeared 
that  the  interest  was  merely  idaal^r  against  the  party  caU- 
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iDg  him,  he  ought  to  have  been  admitted.  (8  John*  4^8.) 
Without  doubt,  the  Court  were  authorized  to  require  from 
the  witness  a  statement  of  the  nature  of  his  interest ;  bat 
this  was  discretionary,  and  does  not  seem  to  have  been  call* 
fed  for.     The  plaintiff  acquiesced  in  the  general  answer. 

The  evidence  of  Williams  ought  to  have  been  received^ 
He  passed  the  note  to  the  plaintilT  on  the  original  indorse- 
ment ;  but,  the  execution  'by  the  tnakers  being  established, 
it  do^snot  appear  that  he  had  any  interest  in  favour  of  the 
plaintiff's  recovery*  The  evidence  to  prove  a  demand  on 
one  of  the  makers,  and  the  absconding  of  the  other,  was  rel- 
evant and  material. 

But  it  is  urged,  by  the  defendant's  counsel,  that  the  note 
t^as  transferred  to  the  plaintiff  after  it  became  due,  and  af- 
ter it  had  been  paid  by  the  witness,  Williams^  and  taken 
back  by  him  ;  and,  therefore,  the  plaintiff  could  not  recover 
against  tbe  indorser,  as  upon  a  promissory  note  obtained  be- 
fore it  became  due  ;  the  right  acquired  by  an  indorsee,  after 
having  charged  the  indorser,  not  being  transferable.  It  is  ik 
mistake  to  say  that  fVilliams  had  paid  the  note,  and  taken  it 
back,  whereby  it  lost  its  negotiability.  The  course  of  the 
transaction  was  this  :  Williams  sold,  and  transferred  the  note 
to  a  third  person,  before  it  became  due:  After  it  became 
due,  it  came  back  to  bis  hands ;  which  does  not  imply  a  pay^ 
ment  and  taking  up  the  note,  but  rather  that  he  re-purcha- 
sed it  of  the  holder.  He  afterwards  sold  it  to  the  plaintiff. 
There  is  no  legal  objection  to  the  validity  of  the  transfer  of 
a  note  after  due,  provided  it  remain  unpaid,  by  any  of  tbe 
parties,  whether  tbe  transfer  is  made  by  indorsement  or  mere 
delivery.  When  the  indorsee  takes  a  note  after  due,  it  is 
presumed  he  was  acquainted  with,  or  had  notice  of  the  cir- 
cumstances, which  would  affect  the  validity  of  the  tote,  bad 
it  been  in  the  hands  of  the  person  who  was  holder  at  the 
time  it  became  due,  and  consequently  must  stand  in  the  char- 
acter of  the  person  who  was  the  bolder  at  that  time.  {Chiltjf 
oti  Bills,  141,  143,  ed.  1817.  1  D.^E.  430.  Z  D.  ^ 
£.  80.  1  Camph.  383.) 

The  note  being  indorsed  in  blank,  the  owner  had  a  rig^ 
to  fill  it  up  with  what  name  be  pleased  :  tbe  defendant  h«d 
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ko  concern  with  that  question.  (1 1  John^  53.)  It  was  com* 
petent  to  fill  up  the  blank  on  the  trial  ;  but  as  the  Court  ex- 
cluded the  testimony,  there  was  no  necessity  of  doing  so.  A 
further  answer  is,  that  no  objection-  was  made  on  that 
ground. 

It  is  also  contended,  that  Williams^  being  an  attorney, 
could  not  purchase  the  note,  so  as  to  maintain  an  action  up- 
on it,  without  shewing  that  his  purchase  was  consistent  with 
the  provisions  of  the  act  on  that  subject.  The  act  of  ^pril 
SY,  1818,  has  no  connexion  with  this  case,  which  must  be 
governed  by  the  7th  section  of  the  act,  (1  /?.  L.  417.)  The 
fomier  act  was  passed  subsequent  to  the  trial  of  this  causei 
and  dees  not  affect  it.  The  latter  declares,  that  if  an  attor- 
ney shall  purchase  a  note  with  intent  to  commehce  a  suit 
thereon,  and  shall  commence  such  suit,  he  shall  be  deemed 
guilty  of  a  misdemeanor.  This  statute  puts  the  purchase 
upon  the  intent.  The  mere  purchase  cannot,  I  apprehend^ 
warrant  the  conclusion,  that  it  was  for  the  purpose  of  pros- 
ecution. It  might  equally  well  have  been  for  other  lawful 
cause.  But  admitting  that  the  mere  purchase  of  the  note 
was,  prima  facU,  sufficient,  it  was  not  conclusive  as  to  the 
intent.  Had  the  cause  progressed,  and  that  point  been  raised 
afterwards,  it  would  have  been  competent  for  the  plaintiff  to 
have  rebutted  the  presumption,  and  shown  the  fairness  of  the 
transaction,  and  submitted  the  question  jof  intent  to  the  jury. 
But  the  conclusive  answer  to  this  objection  is,  that  it  cannot 
now  be  alleged  to  support  the  opinion  of  the  Court  below^ 
in  rejecting  the  testimony  of  Williams.  The  plaintiff  was 
bound  to  prove-  a  demand  and  notice.  Without  this  he 
could  not  proceed  a  step.  When  he  offers  to  prove  it,  it  is 
premature  to  say,  this  evidence  will  answer  no  purpose,  be- 
cause the  purchase  was  in  violation  of  the  statute.  It  could 
not,  in  that  stage  of  the  cause,  be  known  what  would  be  the 
result  of  the  trial,  on  that  point.  It  was  open  to  proof,  that 
might  be  subsequently  introduced.  It  would,  therefore,  be 
both  absurd  and  unjust,  not  to  permit  the  party  to  make  out 
me  part  of  his  case,  because,  perchance,  the  plaintiff  might 
not  be  able  to  remove  another  difficulty  lying  in  bis  waj. 
Vol.  IIL  34 
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»2  CASES  IN  THE  SUPREME  CfOURT 

BTiCA,  The  only  remainiog  inquiry  is,  whether  the  proof  offered 

^3'J^'    ^ould  support  the  declaration.     The  first  count  alleges  a 
Wiiiimmi      demand  of  payment,  ^nd  notice  to  the  defendant  on  the  Ath 
Mttthawi,     J^o'^^^^^9  1815.    On  that  day  it  became  due  and  payable. 
The  general  principle  is,  that  the  holder  must  use  due  dili- 
gence ;  for  the  indorser  is  only  responsible  after  a  default  on 
the  part  of  the  maker.     (2  John.  Cas.  76.     2  CfliVif*,  344.) 
In  Steroart  v.  Eden,  (2  Caines,  127)  the  declaration  was  ia 
the  common  form,  stating  a  demand  on  the  maker,  a  refusal 
'    to  pay,  and  notice  to  the  indorser.     It  appeared  that  the 
makers  could  not  be  found  at  their  store  ;  and  a  demand  was 
made  on  their  clerk.    The  Court  considered  the  precise 
question  raised  here,  that  is  to  say,  if  the  maker,  when  a 
note  falls*  due,  cannot  be  found,  nor  payment  demanded  of 
bim  personally,  should  not  the  declaration  state  this  fact  spe- 
cially, instead  of  averring  generally,  that  the  note  was  pre- 
sented and  payment  refused  ?    It  was  held,  that  evidence  of 
due  diligence  in  the  holder  to  obtain  payment,  without  an 
actual  demand,  will  support  the  averment ;  and  under  such  a 
count  the  plaintiff  may  give  evidence  of  any  diligence  which 
18  deemed  equivalent  to  an  actual  presentation  of  it  to  the 
maker.     The  same  principle  is  recognized  in  Saunderson 
▼.  Judge,  (2  R  Bt.  510)  and  Ogden  v.  dmley,  (2  Jahu 
974.) 

But  if  the  first  count  was  objectionable,  the  second  is  special. 
It  was,  that  Hugh  Harsha  had  absconded ;  that  a  demand  oa 
the  maker  was  made  on  the  4/A,  and  notice  given  to  the  m- 
dorser  on  the  Bth  J^ov,  This  was  not  too  late ;  for  the  4th  Jfov^ 
fell  on  Saturday  in  thai  year,  so  that  the  next  legal  day  for 
serving  notice  wm  Monday^  the  6th.  (2  Caines^  343.)  When 
the  plaintiff  offers  to  prove  notice  given  the  next  day  after 
the  demand,  it  must  be  understood  as  intending  the  next  day 
proper  for  the  transaction  of  secular  business.  At  least,  it 
ought  so  to  have  been  considered  by  the  Court,  until  the 
plaintiff  had  been  called  on  to  answer  whether,  by  the  evi- 
dence, it  was  intended  to  prove  notice  on  Sunday* 

It  is  also  objected,  that  a  demand  made  by  Williams  coul4 
be  of  no  avail,  on  the  ground,  it  is  presumed,  that  he  was 
not  the  holder  when  the  note  fell  due.    Notice  must,  vtnr 
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doabtedlj,  be  given  by  the  holder  or  his  agent.     Williams 
sold  the  note  before  due  ;  but  it  is  to  be  inferred,  that  he 
had  the  possession  of  it  when  he  demanded  payment,  and 
must  be  considered  the  agent  of  the  holder  for  that  purpose,   VmBuikirlr. 
until  it  is  shown  he  acted  as  a  stranger,  and  without  author- 
ity.   We  cannot  pre-judge  this  question,  previous  to  an  in- 
quiiy,in  what  character  and  by  what  authority  Williams  ac- 
ted.    Had  the  evidence  been  admitted,  the  defendant  might 
then  have  pursued  the  examination,  and  had  it  appeared, 
subsequently,  that  be  did  not  stand  in  a  situation  to  make  a 
legal  demand,  the  defendant  would  be  entitled  to  the  benefit 
of  the  objection*    On  the  whole,  I  am  of  opinion  that  the 
jadgment  ought  to  be  reversed,  and  a  venire  de  novo  issued 
bj  the  Washington  Common  Pleas. 

Judgment  reversed. 


BuRK  agatnsi  Van  Buskirk. 

Rbpleviit,  for  certain  goods  and  chattels  of  the  plaintiff,  Tha  isth  aec- 

alieged  in  the  declaration  to  have  been  taken  May  Bth^  1 821,  ^JJ^^^du! 

It  house  No:  280,  Broadway^  city  of  Aeo-*  York^  .  tresMs,      &c. 

gmng  a  right 
to  diitnia 
goods  wiUun  a 
tertaia  time  alter  thej  are  removed,  is  confined  to  the  contiaaaneeof  th  e  lease,  or  tha 
eoDtioaaaoe  of  the  laadlord's  right  and  the  tenant's  possession.  Though  the  landlord's 
right  continue,  if  the  tenants  possession  have  ceased,  there  cannot  be  a  distress,  within 
tfaat  section,  of  the  teoanCs  goods  removed  off  the  demised  premises,  though  such  distress 
be  made  within  30  days  after  the  rent  fell  due. 

An  avowry  of  taking  goods  off  the  demised  premises,  for  rent  arrear,  should  show  affir- 
aatirely,  that  such  poseessioa  continued,  if  the  lease  hare  expired,  or  it  will  be  bad  on 
general  demurrer. 

The  13th  section  of  the  act  concerning  distressei,  &c  (i  R,  L.  437)  as  amended  by  the 
iet,  (tets.  43,  e^.  194,  r  7)  authorizes  the  taking  of  goods  which  are  removed  off  the  de- 
mised premises,  within  30  days  after  the  rent  for  which  they  are  distrained  falls  due ;  but 
they  cannot  be  distrained  for  rent  which  fell  due  more  than  30  days  previous  to  the  dii- 
Iras. 
The  oommoa  law  did  not  allow  a  distress  off  the  premises. 

Prerions  to  a  distress  for  rent  in  the  city  of  J^ew^York,  the  landlord  must  file  an  affidavit 
with  the  clerk  of  the  city  and  county,  that  the  rent  distrained  for  is  due,  according  to  the 
«ct,  (»€»9.  3S,  r^  153.) 

The  avowry  must  aver  that  this  was  done,  or  it  will  be  bad  on  demurrer. 
Anavowry  substantially  bad  in  part  is  bad  for  the  whole.    E.  g.  lu  an  avowry  fo--  rent, 
arrear  of  taking  goods  off  the  demised  premises,  if  only  a  part  of  the  rtnt  avowed  for  is 
the  iahi«ct  of  distrestt  the  avowry  is  bad  for  the  whole. 


«64  CASES  IN  THE  SUPREME  COURT 

UTicA,  Avowry^  sabstantially  as  follows  :  '^  And  the  said  defendant 

JJ^^^^^^^  defends  the  wrongs  and  injurj,  when,  &€•  and  well  avows,  &c^ 
Burr  because  he  say 9  that  at  the  time  of  making  (he  demise  unto  the 
Van  Backirk^  ssii^  plaintiflT,  hereinafter  next  mentioned,  and  from  tbence,&c« 
and  at  the  said  time  when,  &c.  he,  the  said  defendant,  was  and 
still  IS  lawfully  possessed  of  a  certain  unexpired  term  of  30 
ye^rs  fron[)  the  25th  day  o[  March,  A*  D.  1 804,  of  and  in  all  fhat 
pertain  lot,  &c.  {describing  certain  premises  in  the  city  of 
Jiew'York)  and  whereof  the  Rector  and  inhabitants  of  the 
Protestant  Episcopal  Church  in  the  state  of  J^Tew-York^  ot\ 
the  said  25th  day  of  JtfarcA,  were,  &c.  seised,  &c.  in  fee  *,  and 
which,  on,  &c.  they  demi>ed  to  the  said  defendant,  for  the 
t^mci  aforesaid,  to  wit,  at,  &c. ;  and  being  so  possessed,  &c» 
before  the  said  time  when^,  &c*  to  wit,  on  the  7th  day  of 
J^ovember^  A.D^  1B16,  at,  &c.  the  said  defendant,  by  a  cer- 
tain note  or  memorandum  in  writing,  bearing  date  the  same 
day  and  year  last  aforesaid,  and  signed  as  well  by  the  said 
defendant  as  by  the  said  plaintiiT^  demised  to  the  said  plain- 
tiff* and  he,  the  said  plaintiff,  then  and  there  rented  of  the 
said  defendant,  all  that  certain  dwelling-house  and  premises, 
known  as  house  No.  61,  Vesey-street^  in  the  city  of  A'eir- 
York^  with  its  appurtenances,  being  part  and  parcel  of  the 
said  lot,  piece  or  parcel  of  land  herein  before  mentioned  and 
described,  and  which  the  said  Rector,  &c.  bad  heretofore 
demised  to  the  said  defendant,  and  whereof  he  was  possess- 
ed as  aforesaid;  to  have  and  to  hold,  &c.  to  him,  the  said 
plaintiff,  for  and  during  the  term  of  5  years,  from  the  Ut 
day  of  Mayy  (then)  last  past,  &c.  at  and  for  the  yearly  rent 
of  ^250,  &c.  payable  quarterly,  &c.  on  the  I  st  days  of  Ju- 
gusty  J^ovember^  February ^  and  Jl/oy,  in  each  and  every  year 
of  the  said  term,  &c.  in  and  by  even  and  equal  portions  of 
$87,50,  on  each,  &c.  By  virtue  qf  which  said  demise,  &c. 
he,  the  ^aid  plaintiff  entered,  &c.  and  because  the  sum  of 
$350,  for  the  rent  aforesaid,  for  a  part  of  Che  2d  quarter 
and  the  whole  of  the  two  last  quarters  of  the  last  year  of 
the  said  term  of  5  years,  ending  on  the  }st  day  of  May,  A, 
/).  1821,  and  from  thence  until,  ^nd  at  the  said  tiiqe  when, 
&c.  was  due  and  in  arrear  from  the  said  plaintiff  to  the  said 
^efendant^  the  residue  of  the  said,  rent  and  sqm  of  $350,  for 
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(he  said  last  year,  to  wit,  the  eum  of  ^87,50  for  the  let  quar«  vtica, 
ter,  and  $\  2,60,  in  part  and  on  account  of  the  2d  quarter  of  ^JJ^;J^* 
the  said  last  year  of  the  said  term  of  5  years,  with  all  the 
previous  rents  having  been  paid  ^nd  satisfied ;  and  because 
the  said  plaintiff,  within  30  days  next  before  the  taking  of  the 
said  goods,  &c  or  aoy  part  thereof,  to  wit,  on  the  same. day 
and  year  in  the  said  declaration  mentioned,  had  conveyed 
aod  carried  off  from  the  aforesaid  premises,  so  as  aforesaid 
demised  to  him,  the  said  goods  and  chattels  in  the  said  dec« 
hration  mentioned,  being  the  proper  goods  and  chattels  of 
the  said  plaintiff,  leaving  the  aforesaid  sum  of  ^260,  above 
mentioned,  a9  parcel  of  the  said  rent  as  afpresaid  due  and 
onpaid,  and  had  conveyed  and  carried  the  said  goods  and 
chattels  intp  the  said  dwelling-house  in  the  said  declaration 
mentioned,  in  which,  &c.  he,  the  said  defendant,  wel|  avows 
•the  taking  the  said  goods  and  chattels  in  the  aforesaid  dwell* 
ing  bouse,  in  which,  &c*  at  the  said  tipae  when,  ^c.  afler  the 
albfesaid  sum  of  $250,  &c.  w^s  so  in  arrear  and  unpaid  as 
aforesaid,  and  being  within  30  days  next  after  the  said 
goods  and  chattels,  were  and  had  been  so  conveyed  and 
carried  off  and  from  the  aforesaid  premises  delnised  to  the 
said  plaintiff  as  aforesaid,  and  justly,  &c.  as  and  for  a  dis- 
tress for  tRe  said  sum  of  $250,  &c.  and  which  said  sum  of 
(250,  still  remains  due  and  in  arcear  to  the  said  defendant, 
be  to  wit,  at,  &c.  and  this,  &c.  wherefore,  &:c." 

A  2d  and  3d  avowry  followed  this,  being  substantially  the 
same  as  the  first,  for  the  purpose  of  the  questions  raised  by 
the  counsel  or  determined  by  the  Court. 

Demurrer  and  joinder  to  each  avowry,  assigning,  for  cau- 
sesof  demurrer,  1.  That,  upon  the  fa^^tsset  forth,  the  defen- 
dant would  not  have  been  entitled  to  a  distress  at  common 
law;  and  the  avowries  shewed  no  custom,  and  referred  to  no 
statate  authorizing  the  distress.  2.  That  the  avowries  were 
introduced  by  the  words,  '*  comes  and  defends  the  wrong  and 
injury,"  &c-  whereas  they  should  have  been  ^^/orce  and  in- 
jury," frc.  3.  That  it  did  not  appear  by  the  avowries,  that 
the  defendant,  previous  to  making  the  distress,  complied  with 
the  requisitions  of  the  "  act  concerning  distresses  for  rent  in 
the  city  of  Aeio«ForAr,"  passed  Jipril  11,  1815,  by  making 
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A^^\^^A     ***  *ffi^J^^«t  of  the  amount  of  rent  due,  and  filing  it  as  requi- 
"^*        '    red  by  that  act.     {Vid.  3  Law9^  sess.  38,  ch.  153.)    Nor  did 
the  avowries  in  anj  waj  nefef  to  the  act. 

j1-  Burr^  in  support  of  the  demurrers. 
1.  The  defendant  avows  upon  the  1 3th  section  of  the  act 
^a)i  R,L.  of  1BI3,  commonly  called  the  landlord  and  tenant  act,(a) 
which  allows  the  landlord  to  follow  the  goods  for  30  days 
after  their  removal,  and  after  the  rent  becomes  due.  This 
section  does  not  authorize  a  distress,  after  the  determination 
of  the  lease.  The  1 7th  section  of  this  act  gives  that  pow- 
er, under  several  restrictions,  one  of  which  is,  that  the  dis- 
tress, after  the  determination  of  the  lease,  must  be  made  du- 
ring the  continuance  of  the  tenant's  possession.  But  this 
section  does  not  allow  the  distress  to  be  made  off  the  prem- 
ises. That  is  done  by  the  1 3th  section,  but  then  the  distress 
must  be  made  during  the  continuance  of  the  lease.  By  com- 
mon law  a  distress  could  not  be  made  oflf  the  premises.  We 
have  no  statute  authorizing  a  distress,  after  the  determination 
of  the  lease,  q^  the  premises  ;  nor^ave  the  English.  S\icb 
a  distress  would  be  illegal.  Y 

In  bis.  avowries,  the  defendant  shews  that  he  distrained 
the  goods  after  the  lease  was  determined,  and  o0*  from  the 
premises,  bringing  himself  within  the  provisions  of  the  1 3th 
section  ;  and,  mutatis  mutandis ^  he  follows  the  English  pre- 
cedents under  8  ^/ine,  c.  14,^.  1,  2,  from  which  the  13th  sec- 
tion of  our  statute  is  taken.  The  6th  and  7th  sections  of  this 
statute  of  Anne^  give  the  power  of  distress  after  the  deter- 
mmation  of  the  lease.  The  17th  section  of  our  statute  is, 
in  all  essential  parts,  a  transcript  of  tlie  6lh  and  7tb  sections 
of  Anne, 

2.  The  13th  section  of  the  act  of  1813,  upon  which  the 
defendant  avows,  is  repealed  by  the  7th  section  of  the  act  of 

^}^^'  ^  1820.(6)  He  has,  therefore,  shewn  no  authority  for  making 
the  distress ;  for  a  distres  at  common  law  was  not  allowed  off 
the  premises.     This  is  good  cause  of  general  denfurrer; 

3.  The  avowries'do  not  shew  a  conformity  to  the  requisi- 
tions of  the  statute  of  the  Mth  Aprils  1815,  {sess.  38,  c A. 
153)  which  requires  an  affidavit  to  be  made  and  4led  previ- 
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wwly  to  a  distress,  in  the  city  of  Mew-York.     This  is  a      ittica, 
publick  act,  though  not  declared  to  be  so  expressly  ;  for  it      >I^,L^* 
is,  in  efiect,  only  an  amendment  to  the  general  act  relating 
to  the  city,  of  1 813,  which  is  publick  ;  and  it  creates  a  pen- 
alty which  is  equivalent  to  a  forfeiture  ;  and  it  concerns  the 
people,  for  they  must  sue  for  the  penalty. 

4.  The  defendant  confesses  a  distress  off  the  premises,  for 
rent  which  bad  been  due  longer  than  30  days.  This  is  not 
authorized  by  any  statute  ;  and  if  the  defendant  had  avow- 
ed upon  the  right  statute,  (statute  of  1820)  be  would 
be  a  wrong-doer,  by  bis  own  shewing;  for  the  statute 
of  1890  extends  the  power  of  distress  off  the  premi^es, 
to  30  days  only,  after  the  rent  became  due  ^  so  that 
he  bad  only  a  right  to  distrain  for  the  last  quarter;  what  re- 
mained upon  the  previous  quarter  having  been  due  more 
than  30  days  before  the  distress.  The  avowries  are  entire^ 
and  being  bad  for  part,  are*  trad  for  the  whole. 

5.  The  fee  in  all  the  avowries,  is  laid  in  the  corporation 
of  Trinity  Church.  Corporations  cannot  hold  real  estate 
without  authority  by  statute,  and  no  statute  is  set  out  or  re- 
ferred  to,  giving  that  authority. 

£.  ff^illiamsj  contra.     The  answer  to  the  first  cause  of 
demurrer  is,  that  the  right  of  distress,  in  all  cases,  is  incident 
to  the  lease,  and  herein  the  act  is  a  public  one.     The  Court 
will  take  notice  of  it,  without  its  being  pleaded  or  referred' 
to. 

The  formal  objection,  that  wrong  is  used  instead  o^force, 
is  contradicted  by  all  the  precedents  of  avowries,  to  be  found 
in  the  books  of  practice.  The  word  "/orc«,^'  is  not  substi- 
tuted for ''  wrong^^  in  all  actions  of  tort.  It  is  on/y  used  in  such 
actions  ottorl  as  are  accompanied  by  force,  such  as  trespass 
vi  et  armi$^  either  to  the  person,  or  to  property  real  or  per- 
sonal. But  no  force  is  presumed  in  replevin.  The  gist  o^ 
bis  action  consists  not  in  the  wrongful  takings  but  in  the 
wrongful  detaining  of  the  goods^&c.  which  negatives  tbe 
dea  of  force. 

If  no  affidavit  was  made  or  filedi  the  plaintiff  should  have 
availed  himself  of  tbe  omission  by  plea.  It  is  in  tbe  nature 
of  a  proviso  in  the  statute,  and  tbe  party  pleading  need  not 
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CTICA*      negative  »r  avfer  it  iii  the  first  instance,  but  may  leave  hini^ 

All?  1094  . 

^'  self,  if  the  opposite  partj Should  tflke  advantage  of  it  by  pleaiy 

to  reply  as  the  facts  and  nature  of  the  case  may  require* 

The  old  statute,  giving  a  right  td  distrain  goods  oflT  the 
premises,  was  an  enlargement  of  the  common  law  right  of 
distress  ;  an  extension  of  that  right  to  goods  removed  off  the 
demised  premises,  if  exercised  within  30  days  after  the  goods 
are  removed,  for  any  rent  which  would  reach  them  on  the 
premises,  provided  they  had  continued  there  during  that 
^e)  1  R.  L.  tinacrf  But  the  provisions  of  the  1 3th  section  of  that  act(f) 
were  defective;  If  the  tenant  removed  his  goods  more  than 
30  dajs  before  the  rent  fell  due,  he  evaded  the  distress.  The 
rent  not  being  due  at  (he  time  of  the  removal,  the  landlord 
could  not  then  distrain ;  and  when  the  rent  accrued,  bis 
right  wad  no  better,  because  the  30  days  had  expired.  It 
being  found  that  the  13th  section  of  the  old  act  thus  defeat- 
ed its  own  object,  it  was  amended  by  the  7th  section  of  the 
statute,  {sess.  43,  cA.  194,)  which  extends  the  right  conferred 
by  the  old  law  to  30  days  after  the  rent  falls  due,  leaving  it 
in  full  force  as  to  all  the  r^t  which  had  fallen  due  at  any 
time  previous  to  a  removal  of  the  goods.  The  last  repeals 
only  the  repugnant  parts  of  the  previous  section.  Standing 
together,  they  read  thus :  ^'  the  landlord  may  distrain  ihe 
goods  for  any  rent  due  at  the  time  of,  or  #ithin  30  days  af- 
teir  their  removal,  and  for  any  rent  which  may  afterwards  ac- 
crtie,  withia  30  days  after  it  becomes  due  and  payable."  The 
,  old  was  repugnant  to  the  new  section  in  the  single  particular 

only,  that  it  confined  the  taking  io  all  cases  to  30  days  from 
the  act  of  removal.  The  entire  rent  became  due  the  1W  of 
Jlfa|y,  and  the  landlord  had  a  right,  within  these  staitutes,  to 
an  entire  distress  for  the  whole,  within  30  days  after  tbe 
removal.  The  opposite  constructioYi  would  drive  tbe  landlord 
to  different  remedies,  for  different  quarters  of  the  sairae  rent* 

Cum,  per  Woodworth,  J.  It  appears  from  the  avow- 
ries that  the  defendant  demffed  to  the  plaintiff  certain  prem- 
ises in  JfetD'  York^  for  the  term  of  five  years,  ending  on  the 
\si  May^  1831,  at  the  yearly  rent  of  $350,  payable  qaarterly* 
Tbe  defendant  avows  tbe  taking  of  the  goods  off  the  premi* 
aes,  on  the  8//i  May^  1821,  for  $2bO  rent  in  arrear,  being  for 
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Ibe  rent  of  the  two  last  quarters,  and  a.  part  of  the  second      utica, 
quarter  of  the  last  year  ;  the  plaintiiflr  having  removed  the    \^i,J^ 
goods  from  the  demised  premises  within  30  days  previous  to         Burr 
the  time  of  making  the  distress.     The  lease  having  termina-  y^  Buakirk; 
ted  on  the  15/  Mar/j  1821,  the  first  question  is,  whether  the 
remedjby  distress  is  applicable  to  this  case. 

The  13th  section  of  the  act  concerning  distresses,  (t  R.L. 
437,)  declares,  that  if  Uie  lessee,  shall  convey  his  goods  or 
chattels  from  the  demised  premises,  leaving  the  rent  unpaid, 
it  shall  be  .lawful  for  the  lessor,  within  30  days,  to  seize  the 
goods  as  a  distress.    The  remedy  thus  given  is  operative,  dtt 
riog  the  continuance  of  the  lease  only.     After  the  term  has 
expired,  the  lessor,  by  this  section,  had  no  other  than  the 
common  law  remedy,  which  did  not  allow  a  distress  off  the 
premises.     That  thi^  is  the  construction  to  be  given,  is  ap- 
parent by  adverting  t<!^  the  16th  and  17th  sections  of  the 
same  act,  which,  after  reciting  that  lessees  for  years  frequent- 
ly bold  over  the  tenements  demised,  after  the  determination 
of  the  lease,  and  that  after  the  determination  of  such  lease, 
t&o  distress  by  law  can  be   made  for  arrears  of  rent  that 
grew    due    previous   to    such    determination,   gives    the 
right  to  distrain  in  such  cases,  in  the  same  manner  the  lessor 
might  have  done,  if  the  lease  had  not  been  determined  ;  pro- 
vided the  distress  be  H^de  within  six  months,  and  during 
the  continuance  of  the  landlord's  title,  and  during  the  pos- 
session of  the  tenant,  from  whom  the  rent  became  due.     In 
this  case,  the  distress  was  made  within  the  time  limited ;  the 
landlord's  title  continued;  but  there  is  no  averment  that 
the  plaintiff's  possession  continued.     The  question,  then,  ari- 
ses, 18  the  avowry  good  on  general  demurrer,  without  alleg- 
ing that  the  plaintiff  continued  in  possession  of  the  demised 
premises  when  the  distress  was  made  ?     It  is  a  general  rule 
that  matter,  which  should  come  more  properly  from  the  oth- 
er side«  need  not  be  stated.     Unless  the  plaintiff's  possess- 
ion coDtinued,  there  was  no  right  of  distress ;  it  was  therefore 
matter   of  substance  to  allege  the  fact,  in  order  to  support 
the  avowry.     The  proviso  forms  no  part  of  the  plaintiff's 
title  ;  he  declares  for  unlawfully  taking  his  goods.     The  de? 
VoL.  III.  35 
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UTiCA,       fcndant  must  relj  on  the  right  given  by  the  17th  section,  iff 

'^^J:^^*     support  his  avowries.     That  right  is  not  general,  but  quali- 

Burr         fied.  Without  bringing  himself  within  the  proviso,  the  Court 

Vwi  Batkirk.  ^^^^^^  ^^7  ^^^^  ^"7  right  to  distrain  existed-   The  proviso 

maj  be  said  to  furnish   matter  of  excuse  or  justification  for 

the  defendant,  and  need  not  be  negatived  in  the  declaration* 

{Teel  V.Fonda,  4  John.  306.)    1  think  the  avowries  bad  on 

this  ground. 

There  is  another  objection  which  seems  to  be  conclusive* 
On  the  \Zth  Aprils  1820,  (5  vol.  L.  178,6.)  an  act  passed  te 
amend  the  act  of  jlpril  5,  1813,  concerning  distresses*  This 
was  prior  to  the  distress  made,  and,  so  far  as  it  applies,  must 
govern.  It  has  made  some  material  alterations,  as  (b  the 
right  of  the  landlord  to  distrain.  The  7th  section  declares 
that  the  landlord,  within  30  days  afler  the  rent  shall  become 
due,  may  seize,  as  a  distress,  the  goods  or  chattels  of  the  les- 
see, which  may  have  been  conveyed  away,  or  carried  from 
the  demised  premises,  and  that  so  much  of  the  1 3tb  section 
of  the  act  of  1813,  as  is  repugnant  thereto,  be  repealed* 
Here,  then,  it  is  manifest,  that  even  if  the  defendant  had 
brought  himself  within  the  proviso  of  the  17th  section  of  the 
preceding  act,  his  right  must  be  governed  by  the  1 3th  sec- 
tion as  amended  by  the  7th  section  of  the  act  of  1820.  The 
effect  of  the  amendment  is  to  take  away  the  right  tp  seize 
the  goods  within  30  days  afler  Ihey  were  carried  away, 
I  and,  instead  thereof,  to  authorize  a  seizure  within  30  days 
after  the  rent  became  due.  In  this  respect,  the  13th  section 
is  repugnant  to  the  7th  section.  Before  the  passing  of  this 
act,  the  landlord,  by  virtue  of  the  17th  section,  could,  if 
within  its  proviso,  distrain  in  the  same  manner  he  might 
have  done  if  the  lease  had  not  been  determined  ;  that  is,  he 
might  take  the  goods  without  reference  to  the  time  the  rent 
became  due,  but  within  a  certain  time  afler  they  were  con* 
veyed  away.  After  the  act  of  1 820,  there  was  no  right  to 
distrain  goods  off  the  premises  in  any  case,  but  from  the 
time  the  rent  was  payable.  Although  the  general  right  ta 
distrain,  after  the  termination  of  the  lease,  is  six  months,  bj 
the  7th  section,  that  right  cannot  be  exercised,  where  more 
than  30  days  have  elapsed  afler  the  rent  became  due. 
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This  alteration  materially  affects  the  security  of  the  land-       utica, 
lord;  it  is  thereby  lessened.     Before  the  13/A  ^pri/,  1820,    ^^ij^ 
if,  at  the  end  of  the  third  quarter,  the  tenant  removed  his         Bon- 
goods,  the  landlord  might  distrain  within  30  days,  for  three   vui  Bo'ikirk: 
quarten  rent ;  but  now,  on  the  same  state  of  facts,  he  can 
enlj  distrain  for  the  rent  of  the  third  quarter ;  because  no 
more  thaa  that  became  due  within  thirty  days.     The  land- 
Jord's  right  is,  in  like  manner,  restricted,  whpre  the  term  has 
ended  :  he  would  only  be  authorized  to  distrain  for  the  last 
qaarter  of  the  term,  because  all  the  preceding  quarters  had 
been  due  more  than  30  days ;  and,  as  to  the  last  quarter,  the 
right  is  lost  unless  exercised  within  that  period. 

Id  the  avowries  pleaded,  the  defendant  claims  rent  for  th« 
third,  fourth,  and  part  of  the  second  quarter,  amounting  to 
{250,  and  has  distrained  for  that  sum.  All  but  the  last  quar- 
ter had  been  due  more  than  30  days,  and  the  second  quar- 
ter more  than  6  months.  The  defendant  had  no  right  to 
distrain  for  more  than  the  last  quarter,  and  consequently 
the  avowry  is  bad  for  all  beyond  that  amount.  Being  ma- 
terially defective  in  part»  it  is  bad  for  the  whole  on  general 
demarrer. 

There  is  another  defect  in  the  avowry,  which  I  incline  to 
think  material.  The  act  of  1  HA  Jlprity  1 815,  (3  vol.  L.  156, 
i.)  declares  that  no  landlord  shall  distrain  in  the  city  otJfezir 
York,  before  making  an  affidavit,  stating  the  amount  due  for 
lent,  and  filing  the  affidavit  in  the  Clerk^s  office.  There  is 
no  averment  that  this  step  has  been  taken.  Without  it,  the 
distress  was  illegal.  This  being  matter  within  the  knowl- 
edge of  the  defendant,  and  necessary  for  his  defence,  the 
fact  ought  to  have  been  alleged  in  the  avowry. 

Judgment  for  plaintiff  on  the  demurrer,  with  leave  to  the 
defendant  to  amend* 

Rule  accordingly. 


278  CASES  IN  THE  SUPREME  COURT 

UTICA,  ♦ 

^^i!^  Rbw  against  Barber.  [Fid.  S.  C.  by  the  title  of  Rem  t. 
Barker^  2  CorotrCs  Rep.  508,  vthtrt  the  record  was  amend- 
ed as  to  the  time  of  sale.] 

Where      a      Error  from  the  Court  of  Common  Pleas  of  the  coontj  of 

tbefiff    leried 

on  a  horse  an-  Onondaga.     Barber  sned  Rew,  in  the  Court  below ;  and  de- 

conv^ed  hkn  ^'^"^^  against  him  for  money  lent,  and  money  had  and  recci- 

to  the  piaiDtiff  ved.     Plea,  the  general  issue.     The  cause  was  tried  at  J^fo* 

who  ^directSj  ^^^^^  term,  1819,  when  the  jury  found  a  special  verdict  a9 

to"  h  ^^^"^  follows:  "  That  on  the  19/A  Mvember,  1818,  Rezo  (the  de- 

the  defendant,  fendant  below)  sold  a  certain  brown  horse  to  Barber^  (the 

7ua^\Ji  Wm  plaintiff  •>elow)  for  ^111  ;  and  the  plaintiflFpaid   him   in  a 

there  in  the de.  note  against  one  Shankland,  for  |^130,  the  defendant  giving 

«Msi^'  ^o  bis  note  to  the  plaintiflf  for  the  balance;  that  in  the  month  of 

•old  the  horse  October^  next  previous  to  the  sale,  Jabish  Castle^  one  of  the 

to  R    who  sold     ,  .  /•irti'/vAy^  y  j»     j»       r        ^ 

him  to  B.  who  deputies  of  the  Sherin  of  Onondaga^  havmg  ^fi.fa.  for  {59| 

S^/*!*^th-  ***  ^^"^^^  ^^  ^^y^  ^^^  against  Peter  W.  Yates,  who  then 
out  notice  of  owned  the  horse  in  question,  came  to  the  house  of  Yates^  and 
whom^'  "iSS  '^^icd  on  the  horse ;  that,  at  the  time  of  the  levy,  there 

dieriff     took  were  two  Other  horses,  two  cows,  and  his  library,  and  (arm- 

him,  and  sold  .         ,       m     .     ..       j        .  ,      .  .  ,  t\ 

him  at  auction  ^^S  utensils  m  the  deputy's  sight  and  power.     He  did  not 

ecution*^*  Se  ^^^^^^7  inventory  of  them  as  levied  on;  but,  considering 

first  sale*  to  R.  the  horse  as  sufficient,  took  him  away,   and  carried  him  to 

>fe  and^wi'th^  ^^^^^  Benedict,  who  then  bought  the  execution,  and  reques? 

out  notice   of  ted  him  to  keep  the  horse ;  but  directed  him  to  take  the 

an  action' by    horse  back  and  leave  him  in  Yates^  custody  ;  which  be  ac- 

i?.  agaiMt  R,  cordingly  did.     Yates  soon  after  sold  the  horse  to  the  de- 

upon  a  breach  °  "^ 

of  the  impUed  fendant,  who  purchased  him  in  good  faith,  without  know^ 

tHle7Al«.thIt  ®^g^  ^f  *®  '^^y*     "^^^^  '"  ^^^  ™^"*  ^f  Mvember,  next 

^.wasentiticd  thereafter.  Castle  received  another^. /a.  in  favor  of  fi«ne- 

Mereiy  leav-  ^^^^  against  YatcSy  which  he  levied  upon  all  the  property  of 

tag     property 

levied  upon  in 

the  possessipn  of  the  defendant  in  the  execution,  though  with  the  p]ainti£Ps  consent,  is  not, 

fer  se<t  fraudulent,  either  as  against  subsequent  creditors  or  purchasers. 

Otherwise,  where  the  sheriff  is  directed  to  delay  the  execution  or  sale. 

The  acceptance  of  the  note  of  a  3d  person  on  the  sale  of  a  chattel,  for  the  eonsideratioii 
money,  is  payment. 

It  is  equivalent  to  the  payment  of  money,  and  on  a  failure  of  title,  an  action  lies  for 
money  had  and  received,  to  recover  the  amount  of  the  consideration  money  and  interest. 

Assumpsit  is  the  proper /orm  of  action,  where  there  is  a  warranty  of  tiUe  express  or 
implied  in  the  sale  of  a  chattel. 

A  wamnty  of  tilU  ii  implied  on  the  m|e  of  m  chattel. 
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fiiUs^  taking  an  inventory  of  it  under  the  second  execution*  utica, 
The  horse  having  been  previously  sold  by  Yates^  was  not  in  ^' 
hispoesessionat  the  time  of  the  second  levy.  Castle  then 
advertiaed  for  sale,  all  the  property  levied  on  by  the  two 
executions,  generally,  without  discrimination,  and  having  ta- 
ken the  horse  from  the  plaintiff  previous  to  the  day  of  sale, 
proceeded  to  sell  the  other  properly  first,  without  reference 
to  aoy  specific  execution,  until  it  was  exhausted.  The  sales 
pmoonted  to  several  hundred  dollars,  being  enough  to  satis- 
fy the  second  execution,  and  $4  over.  He  then  set  up  the 
horee  on  the  first  execution,  sold  him  for  ^54,  to  one  Daniel 
Wood,  who  bid  in  behalf  of  Benedict,  and  delivered  him  to 
Wood,  Both  executions  were  returnable  at  Jfovember  term, 
1818  ;  and  the  second  levy  was  prior  to  the  return  day  of 
die  first.  But  whether,  &c.  and  pray,  &c.  and  if,  Sic.  they 
assess  the  damages  of  the  plaintiff  to  1^118,77,  &c.  But  if, 
to."  Judgment  for  the  plaintiff  below  on  the  special  ver- 
dict, whence  the  defendant  below  brought  error  to  thig 
Court. 

Ta/eo((,  (Attorney  General)  for  the  plaintiff  in  error.     1, 
Leaving  the  horse  in  Yaies^  possession  rendered  the  levy 
•fraudulent  and  void  against  purchasers  as  well  as  creditorSf 
Sending  the  horse  back  to  Yates  discharged  the  lien,  and  his 
sale  to  a  bona  fide  purchaser  conveyed  a  good  title.    No 
doabt  there  was  a  valid  levy  originally  ;(a)  but  it  was  dis-     /^^  jt/oAii. 
contiooed.     Suffering  property  levied  upon  to  remain  with  R^'  432. 
the  debtor  is  fraudulent  and  void  as  against  subsequent  exe- 
cutions.   This  is  the  general  rule  as  recognized  in  Whipple 
V.  Foot;{b)  though  the  removal  of  a  growing  crop  was  ex-      (*)«'•  418. 
cosed  as  being  an  exception  to  the  rule,  founded  in  necessity,  i  \^^ 
And  in  Storm  v.  Wood3,{c)  the  general   rule  is  laid  down  ^^^  *  ^^• 
and  enforced  in  terms,  '^  that  if  a  creditor  seize  the  goods  7io,  72i.      i 
of  bis  debtor,  on  an  execution,  and  suffer  them  to  remain  in  ^,^  ^^^T'^^ 
his  hands,  the  execution  is  deemed  fraudulent  and  void  377.    7  Mod^ 

37.    %   T    ii. 

against  a  subsequent  execution.  This  rule,  say  the  Judges,  287,  596.'  t 
has  been  long  established  in  the  English  Courts,(d)  and  is  ^^'f^'V^*- 
founded  upon  reasons  best  calculated  to  prevent  fraud."  Yet  Rep,  sos.  i 
it  is  not  neceasary 9  in  tbii  e^se,  to  contend  that  an  actual  remo-  ^^^  ^^ 
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CTic  A,      val  is  necessary.  The  creditor  does  more  to  indicate  fraud  tbaa 

y^^lj^^  a  mere  neglect  to  remove.  After  having  the  property  removed, 
and  in  the  actualcustody  of  the  deputy,  he  relinquishes  all  con- 
trol over  iU  and  sends  it  back  to  the  debtor,  as  if  the  execution 
had  been  dischai^ed.  It  was  giving  YaUs  a  false  credit,  and 
exciting  a  confidence,  upon  the  strength  of  which  Rew  be- 
came a  purchaser.     As  such,  it  comes  directly  withio   the 

(«)  4  Teaia^  language  of  the  Court  in  Knox  v.  Summers  :le)  and  in  the 
9.  '      '  previous  case  of  The  Guardians  of  the  Poor  of  Philadel^ 

(f)  id.  194.  phia  v.  Lamrence,{f)  the  Court  decided,  that  where  the 
plaintiff,  or  his  attorney,  deems  it  necessary  to  put  an  officer 
in  the  defendant's  house,  to  preserve  the  lien  of  an  execu- 
tion, the  withdrawing  him,  and  suffering  the  defendant  to  go 
on  as  usual  with  his  business,  is  a  relinquishment  of  the  exe- 
cution. The  Court  admit  that,  by  the  practice  of  Pennsyi- 
vania,  the  plaintiff  does  not  lose  his  lien  on  ^Ji*fa.  by  the 
Sheriff's  not  removing  the  goods  levied  upon,  unless  their 
continuance  in  the  defendant's  possession  led  to  a  false  credit, 
and  injured  third  persons.  They  say  that  the  practice,  bow- 
ever,  is  different  in  England^  which  had  been  adopted  by 
the  U.  S.  Circuit  Court  for  that  district ;  that  it  is  held,  in 
England^  that  the  goods  of  the  defendant  must  be  removed  « 
io  a  place  of  safe  custody,  within  a  reasonable  time,  other- 
wise the  officer  who  was  placed  in  the  house  would  become 
a  trespasser  ;  and  that  the  late  practice  in  the  city  of  Phil- 
adelphia was  the  same ;  that  the  plaintiff's  attorney  having 
proceeded  according  to  that  practice,  but  withdrawn  the  offi- 
cer, this  must  be  deemed  a  relinquishment  of  the  effect  of 

(g)  4  BaXU  the  execution.     In  the  United  States  v.  Conynghamf{g)  the 
^^  naked  point  was  decided  by  the  Circuit  Court  of  the  United 

States^  that  leaving  goods  with  the  defendant  in  the  executioa 
is  fraudulent  as  to  subsequent  executions.  In  Chancellor  v« 
(&)irf.213.  Philips,{h)  the  Supreme  Court  of  Pennsylvania  decided  the 
very  point  in  question  here,  admitting  it  to  depend  upon  a 
mere  neglect  to  remove  the  goods.  The  Sheriff  had  levied 
on  a  kiln  of  unburnt  bricks,  and  other  property,  in  June^ 
1798,  but  suffered  them  to  remain  in  the  defendant's  pos- 
session till  Aprils  1799,  when,  on  putting  them  up  for  sale, 
it  was  found  that  one  of  the  defendants  had  sold  the  bricks  to 
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t  bona  fide  purchaser,  without  notice  of  the  levy.  The  Sheriff,  ttiCA, 
it  the  time  of  the  levy,  employed  a  man  to  call  at  the  brick  v>^^/*^^ 
yard  occasionally,  but  did  not  keep  any  person  constantly 
there.  On  this  state  of  facts,  it  was  decided,  that  the  pur- 
chaser should  hold  the  bricks  ;  although  the  Court  agreed^ 
that  a  diflerent  practice  had  prevailed  and  been  established 
ID  cases  of  a  levy  upon  household  furniture,  which  might  be 
left  with  the  defendant  without  prejudice  to  the  levy.  The 
present  is  certainly  a  stronger  case  for  the  purchaser,  as  the 
acts  of  abandonment  are  much  less  equivocal. 

2.  But  if  we  are  wrong  in  supposing  that  all  lien  was  lost^ 
we  then  say  that  the  evidence  does  not  support  the  declara- 
tion. The  action  was  for  money  lent,  and  money  had  and 
received ;  whereas,  in  fact,  no  money  passed  between  the 
parties.  But,  if  otherwise,  it  is,  at  least,  questionable  wheth* 
er  sHch  an  action  will  lie  to  try  the  title  upon  a  breach  of 
warranty. 

8.  A.  Poot,  contra,     t  am  not  aware  that  it  can  make  any 
difference  in  principle,  whether  the  horse  was  returned  to 
Yates  with  or  without  the  consent  of  the  plaintiff  in  the  exe- 
cution, or  his  assignee.  This  is  not  a  litigation  between  him 
and  the  purchaser,  or  between  the  Sheriff  and  the  purcha- 
ser ;  but  it  is  an  action  by  a  purchaser,  two  removes  from 
Yatu,  the  defendant  in   the  execution,  against    the  first 
purchaser,  upon  the  implied  warranty  of  title.     The  second 
purchaser,  deriving  title  from  Yates^  buys  and  takes  possess- 
ion, which  possession  is  divested  by  the  Sheriff,  who  claims 
a  prior  title  under  Yates.   We  must,  then,  look  to  the  source 
whence  these  two  derive  their  title.     Had  Yates  a  title,  and 
a  right  to  sell  and  pass  the  property  to  the  defendant  below? 
As  between  Yates  and  the  Sheriff,  had  the  former  a  title  ? 
This  is  the  true  inquiry  ;  because  the  purchaser  must  al- 
ways take  care  as  to  what  right  passes  by  the  sale  ;  and  if  it 
fails,  he  mast  look  to  his  vendor.     If  Yates  had  no  title,  how 
eouid  he  give  one  to  Rewj  and  Rew  to  Barber  ?    The  cases 
cited  are  all,  I  presume,  where  the  question  raised  was  di- 
rectly between  the  plaintiff  in  the  execution  levied,  and  some 
durd  person  claming,  as  against  him,  the  priority  either  as 
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a  creditor  or  purchaser.  I  agVee  that  where  the 
either  levies  or  purchases*  and  leaves  the  property  remainiDg 
in  possession  of  the  debtor,  he  cannot  enforce  his  claim  di- 
rectly against  third  persons. 

It  is  conceded  that  this  was  a  good  levy ;  and  if  so,  TaitSy 
had  no  right  to  sell.    Whatever  the  Judges  of  Pennsylvania, 
or  the  U,  S.  Circuit  Court  of  that  state,  may  say  upon  tbit 
question,  we  have  our  own  settled  law  as  to  what  shall  con- 
stitute a  levy.     If  is  not  material,  even  ait  the  beginning,  that 
the  SheriflT  should  take  the  property  into  his  actual  possess- 
ion,    if  he  sees  it,  and  has  it  within  his  reach,  and  under 
his  control,  it  is  enough.     This  constitutes  a  levy  ;  and  does 
the  law  require  that  the  acts  of  possession  should  be  more 
distinct  and  open,  in  order  to*  continue  a  levy,  than  to  con- 
stitute the  levy  itself  ?   The  mere  taking  an  inventory,  with- 
out any  farther  act,  would  clearly  amount  to  a  levy,  the 
Sheriff  having  the  property  within  his  power ;  or  any'  other 
act  manifesting  a  mere  intention  to  take  iU{i)     If  the  levy 
was  goods  it  follows,  a^  a  necessary  consequence^  that  the 
Sheriff  may  afterwards  take  the  property,  wherever  he  can 
find  it«     If  a  levy  is  good,  and  good  even  without  actual  pos- 
session, how  can  it  come  to  nothing,  from  the  mere  want  of 
actual  possession  ?    If  the  levy  was  good,  the  argument  of 
the  other  side  fails  entirely.    At  any  rate,  it  is  not  inquirable 
between  these  parties,  whether  the  Sheriff  took  or  retained 
the  property  in  his  actual  possession,  or  not«     Is  it  to  be  en- 
dured, that  Barber,  a  purchaser,  shall  be  made  accountable 
for   the  irregularity  of  the  Sheriff^s  proceedings  ?    It  19 
enough  that  these  were  regular  on  their  face.     Is  a  purcha- 
ser bound  to  examine  all  the  Sheriff's  acts  in  detail  ?    The 
horse  was  taken  from  our  possession,  and  sold  for  Yates^  ben« 
efit,  who  was  the  first  vendor.     The  burthen  of  the  litiga- 
tion is  thrown  upon  us,  and  we  had  the  right,  on  an  authori- 
ty being  presented  which  is  regular  on  its  face,  or  apparently 
good,  to  surrender  the  property,  without  further  inqaicy. 
The  vendor  is  bound  to  afford  the  vendee  a  full  indemnity 
against  every  claim  of  title,  prima  facie,  good ;  and  all  he 
can  exact  is,  that  the  vendee  should  keep  the  property  till  a 
claim  is  presented  apparently  fair. 
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The   case    of    WUherhy    t.    Mann^{j)  and  Barclay  v.      utica, 
Gooc*,(*)  decide  that  we  had  a  right  to  treat  the  note  given    ^^^;J^ 
io  consideration,  as  money.     It  was  received  in  payment.(/) 
The  consideration  having  totally  failed,  it  is  well  settled  that 
we  may  disaffirm  the  contract,  and  bring  our  action  for  the 
consideration  money  paid.  518. 

(k)    9,  Eip. 

The  Attorney  General,  in  reply.     The  gentleman  is  cer*     ^^J/  ^^^ 
lain/y  mistaken  in  his  doctrine  as  to  the  extent  of  indcm-  Whitbeek     t. 
xAiy  which  the  vendor  is  bound  to  yield.     It  is  true,  that  if  /oAn.  409.  . 
the  vendee  gives  notice  to  the  vendor,  of  a  suit  pending 
«gainst  the  former,  in  which  the  title  is  involved,  a  recovery 
against  him,  upon  whatever  foundation,  will  render  the  ven- 
dor liable  ;  but  this  Court  have  established  no  rule  by  which 
Jie  16  entitled  to  indemnity  for  vexatious  claims,  however  plaU'* 
sible.    It  is  a  strange  doctrine,  that  the  vendee  shall  be  paid 
tfae  value  of  the  article,  by  the  vendor,  merely  because  the 
claim  upon  which  he  surrenders  the  property  is,  prima  fa* 
ct>,  good.     Suppose  it  had  appeared  that  the  judgment  had 
been  released,  a  fact  which  the  vendee  might  not  know,  but 
yet  he  thinks  proper  to  surrender  the  article  sold  :  how  do    -  ^ 
We  stand,  within  the  rule  contended  for  on  the  other  side  7 
We  cannot  bring  an  action  for  the  horse,  because  we  have 
sold,  and  have  no  title.     The  vendeC)  alone,  can  vindicate 
the  true  claim  ;  and  if  he  is  protected,  in  the  surrender,  by 
a  prima  facie  case,  and  can  recover  over  against  us,  we  are 
left  without  remedy. 

The  question  between  these  parties  must  be  the  same  as 

between  any  others.     If  the  Sheriff  had  been  sued  by  Bar-^ 

ber,  for  bis  wrongful  act  in  taking  the  property,  he  could  not 

have  set  up  his  execution  and  levy  as  a  defence.  The  ques* 

tion  would  be,  in  that  case,  as  it  is  here,  whether  the  levy 

bad  not  been  waived  ?  Suppose  the  horse  had  passed  through 

500  bands,  by  as  many  sales  :  the  derivative  title  of  the  last 

vendee  must  depend  upon  the  very  same  inquiry  as  would 

be  pertinent  between  the  plaintiff  in  the  execution  and  third 

persons,  or  between  him  aij^thc  Sheriff,  in  reference  to  the 

rights  of  third  persons.    Is.  the  title  of  a  renoote  vendee  to 
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be  assailed,  in  this  manner,  by  a  dormant  execution,  merely 
because  an  ultimate  remedy  by  suit  may  be  had  against,  pet- 
haps,  an  insolvent  vendor?  The  very  man  who  seeks  to 
avoid  the  sale,  is  the  one  who  put  it  in  the  power  of  the  de* 
fendant,  th^  original  insolvent  vendor,  to  make  the  sale*  The 
plaintiff  in  the  execution  wa^  a  party  to  the  fraud,  and  comet 
to  avoid  the  sale  in  bis  own  wrong. 

Curia,  per  Woodwortit,  J.  It  is  found,  by  the  special 
verdict,  that  on  the  \9lh  Xovember^  181 89  the  defendant  ia 
the  Court  below  sold  a  horse  to  the  plaintiff,  and  received  iQ 
payment  a  note  against  a  third  person. 

In  October,  previous  to  the  sale,  the  Sheriff  levied  on  the 
horse,  under  an  execution  in  favour  of  ji.  Rust,  against  Peter 
W.  Yates,  the  horse  then  being  his,  and  brought  the  horse  to 
Benedict,  who  purchased  the  execution,  and  directed  the 
Sheriff  to  return  and  leave  the  horse  in  the  custody  of  Yates. 
Yates  soon  after  sold  to  Rezo,  the  plaintiff,  who  pur- 
chased in  good  faith,  without  knowledge  of  the  levy. 
In  J^ovember,  the  Sheriff  received  another  execution, 
in  favour  of  Benedict,  against  Yates,  and  levied  on  all  his 
property*  The  ShenJflT^took  the  horse  from  Barber,  and  sold 
under  both  executions.  Benedifit  became  the  purchaser  of 
the  horse. 

If  the  plaintiff's  title  has  failed,  he  has  good  cause  of  ac- 
tion against  the  defendant.     That  will'  depend  on  the  ques- 
tion, whether  leaving  the  horse  in  the  possession  of  Yo/er, 
rendered  the  execution  fraudulent  ?    There  was  no  direction 
to  suspend  or  delay  the  execution,  or  permission  to  Yates  to 
use  the  property.     The  case  of  Whipple  v.   Foot,  (2  John. 
4 1 6)  is  relied  on,  by  the  plaintiff  in  error,  to  shew  that  the 
execution  was  fraudulent.     In  that  case,  the  Sheriff  levied 
on  wheat  growing,  and  several  months  afterwards,  when  the 
wheat  was  ripe  for  harvest,  cut  and  carried  it  away,  and  sold 
it  at  auction.  A  subsequent  execution  was  issued,  and  levied 
on  the  same  wheat,  in  the  sheaf.  It  was  held,  that  the  first  ex- 
ecution was  notdormant,  the  Sheriff  having  taken  all  the  pos- 
session of  which  the  nature  of  the  chattel  was  susceptible  ; 
that  it  could  not  be  considered  as  coming  within  the  operai- 
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fioB  of  ihe  rule,  that  if  a  creditor  seize  tlie  goods  of  his  debtor      utic  a^ 
on  execation,  and  suiTer  them  to  remain  in  his  hands,  the     ^^J!^* 
execution  is  deemed  f  audulent  and  void  against  a  subsequent 
execution*     As  the  chattel,  in  that  case,  could  not  be  rerno^ 
Ted  before  harvest,  the  execution  could  not  be  afiected  by 
the  omission,  admitting  that  the  single  fact  of  directing  pro^ 
perij  levied  on  to  remain  with  the  debtor,  until  sale,  would, 
in  general,  render  it  fraudulent*     It  was  not  necessary  to  de- 
.  cide  this  last  point,  for  (he  cause  did  not  depend  on  it.    But 
mere  possession  by  the  defendant  will  not  affect  (he  credi« 
tor's  claiiD,  or  give  a  second  execution  priority.     The  cases 
cited  do  not  support  the  doctrine  to  that  extent.  In  Edroards 
V-  Harbtn^  (^  D.  fy  E.  696)  it  was  held,  that  where  an  ab- 
solute bill  of  sale  was  given,  and  the  creditor  agrees  to  leave 
the  goods  in  possession  of  the  debtor,  it  is  fraudulent  against 
creditors.     But  this,  I  apprehend,  has  no  connexion  with  the 
question  of  permitting  (he  goods  to  remain  with  the  defen- 
dant in  the  execution,  after  levy,  until  the  day  of  sale.     The 
case  in  7  Mod*  37,   referred  to  by  the  Court,/u<»rre&tlo^^ 
the  creditor  caused  a  levy  to  be  made,  but  would  has  spread  \ 
Sheriff  proceed  farther,  and  suiieied  the  goods  to  remain  in 
the  custody  of  the  debtor.     This  was  held  to  be  a  fraudulent 
execution,  and  that  a  second  execution  might  seize  the  same 
goods.     The  ground  here  evidently  was,  making  use  of  the 
execution  as  a  cover,  by  directing  the  Sheriff  not  to  proceed ; 
and  is  in  accordance  with  the  cases  in  our  Courts,  where  ex- 
ecutions have  been  held  dormant,  in  consequence  of  direc- 
tions given  by  the  creditor,  to  delay,;mnd  not  proceed  :  but 
it  is  no  authority  to  prove,  that  the  mere  possession  by  the 
debtor  will  produce  the  same  result,  although  the  sale  takes 
place  as  early  as  the  return  day  of  the  writ,  or  within  a  few 
days  after.     The  broad  principle  laid  down  in  Whipple  v. 
Fool^  is  recognized  in  Storm  v.  Woods^  (11  John.  110)  and 
wooldseem  to  sanction  the  doctrine  contended  for;  butitmust 
be  understood,  that  when  the  Court  say,  ^^  suffering  the  goods 
to  remain  in  the  hands  of  the  debtor,  the  possession  is  deem- 
ed fraudulent/'  that  the  debtor  retains  such  execution  in  con« 
seqoeBce  of  instructions  by  the  creditor  to  delay,  or  not  to 
proceed  on  the  execution.    The  subseqent  cases  show,  that 
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the  latteris  the  ground  upon  which  this  doctrine  reats.  Thus, 
in  Doty  v.  Tamer,  (8  John.  20)  the  plaintiff,  by  his  agent, 
directed  the  Sheriff  to  levy  on  the  property,  and  informed 
him,  that  if  it  retnaitied  in  the  possession  of  the  defendant, 
after  the  levy,  the  plaintiff  would  not  hold  the  Sheriff  res- 
ponsible, if  it  was  squandered,  and  that  he  need  not  take  a 
receipt  for  it.     After  the  levy,  he  did  nothing  further,  until 
after  the  return  day,  and  a  second  execution  delivered,  when 
he  sold  on  both.     It  was  held,  that  as  there  was  no  instruc- . 
tion  to  delay  the  execution  after  the  seizure,  or  to  let  it  sleep 
ii)  the  Sheriff's  hands,  the  first  execution  did  not  lose  its  pre- 
ference.    The  decision  is  founded  on  this,  that  there  was  no 
direction  for  delay.     The  Court  put  it  upon  this  ground,  and 
observe,  "  therefore,  the  case  does  not  come  within  the  rOle 
of  the  common  law  recognized  in  Whipple  v.  fhoL^^     All 
the  cases  I  have  met  with,  proceed  on  the  principle,  that  th« 
creditor  had  interfered  and  directed  a  delay  of  sale,  and 
left  the  goods  with  the  debtor.     In  every  such  case,  a  sec- 
ffti'^Xoverdion  would  have  the  preference.     The  Sheriff, 
^.jjoJ^xfHl^fuily  took  possession  of  the  horse  and  sold  him, 
whereby  the  title  of  Barber  failed. 

The  only  remaining  question  is,  whether  he  has  selected 
the  proper  form  of  action.  The  acceptance  of  the  note  of 
a  third  person,  was  payment  and  satisfaction  for  the  consid- 
eration money.  {WhUbeck  v.  Van  Mss,  1 1  John.  409»  3 
E$p.  R»  517.)  Assumpsit  is  the  proper  foKm  of  action, 
where  there  is  a  warranty,  express  or  implied,  in  the  sale  of 
a  chattel*  (6  John.  168.)  A  warranty  of  title  is  implied, 
(1  John.  274.)  The  consideration  upon  which  money 
was  paid  having  failed,  it  may  be  recovered  back  under  the 
count  for  money  had  and  received. 

I  am  of  opinion,  that  the  judgment  of  the  Court  below  be 
affirmed, 

Judgment  affirmed. 
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ViAKiTA  and  others  against  Baeclat  and  BARCLATf  BareUy. 

Case,  by  the  plaintiffs,  merchants  in  Portugal^  against  the  Letters  of  in^ 
defendants,  commission  merchants  in  MzoYork,  for  selling  a^'^eJ^^^n^^JJ 
ft  qoantitj  of  port  wine,  consigned  by  the  former  to  the  lat*  his  cons^aee 
tcr,  at  a  less  price  than  directed,  tried  at  the  Mto-York  sit-  expressly  men- 
tings,  November  4/A,  1821.  [^^^"^fif  ^  Pf ic« 

^  below     which 

At  the  trial,  the  consignment  and  delivery  of  the  wine  goods  cooaigo- 
were  prored  ;  and  the  only  dispute  was,  whether  the  defen-  shall  not  *  be 
dants  had  acted  fraudulently  or  negligently,  or  ftad  violated  ]^^^  butmere- 

•J  ^  ^        'J  ly  communica- 

the  plaintii&'   instructions,  by  selling  below  the  price  to  ting^  a    belief 

which  they  were  limited ;  or,  if  they  had  done  the  latter,  {ent  ^uafurif 

whether  the  plaintiffs  had  not  waived  the  instructions  which  the  g^ods  will 

they  gave,  limiting  the  price,  by  certain  acts  of  recognition  cen^n**  priced 

sabsequent  to  the  salw.     These  questions  depended  on  a  vo-  ?°^  expressing: 

Jaminoos  mass  of  evidence,  mcluding  a  tedious  correspon-  confidently  ez- 

dence  between  the  parties,  the  whole  of  which  was  spread  reaibed' on**a 

upon  the  case,  and  very  fully  examined  by  the  learned  ^^^  will  not 

counsel  who  argued  the  cause,  the  only  difference  between  as  ^^  t^e 

whom  related  to  the  result  of  the  evidence*     This  result,  nainimum  price 

at   which   the 

and  all  the  evidence  material  to  a  report,  being  give^  m  the  g^oods  shaU  be 
opinion  of  the  Court,  I  omit  a  statement  of  the  case  here.  ^^  \^^  a°*ie8» 
Verdict  for  the  plaintiff,  for  ^  1 500,  subject  to  the  opinion  of  sum    by   the 

-      ri        L  fiwjtor,  in  good 

mc  Court.  ,  faith,  and 

without  ueglio 

^.  i.  JilP Donald,  for  the  plaintiff.  gnLem'Jd"  a 

breach  of   in* 
J.  thur^  contra.  structions,  nor 

render  the  iac- 

D.  B.  Ogden,  in  reply,  dTma^s  ^   "* 

Though     a 

Curiay  per  Woodwobth,  J.  Frote  a  review  of  the  tes-  ^^''  y,^'"^^ 
timoDj,  it  appears,  very  satisfactorily,  that  the  defendants  "trucUons,  the 
Qsed  reasonable  diligence  to  make  sale  of  the  wine  to  the  advice  oV  this 
best  advantage.     I  have  not  discovered  any  ground  for  the  ^^n'T^'*  ^n^ 

giFe  notice  of 
Idi  diflBont  ia  a'^roawnable  time  ;  otherwiie,  his  laseat  t«  hit  ikotor*!  acts  will  be  presumed. 
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VTicA,  imputatioD  of  fraud,  while  acting  as  agents  and  factors  of  the 
^^^^'  plaintiffs;  and  if  the  defendants  are  liable,  it  must  be  on  the 
ground  of  a  departure  from  instructions  given,  as  to  the 
terms  of  sale.  This  is  a  question  of  fact,  the  dectsioD  of 
which  must  depend  upon  the  construction  of  the  correspon- 
dence between  the  parties.  There  is  nothing  explicit  on 
this  point*  The  letter  of  June  18,  1816,  accompanying  the 
consignment  of  the  wine,  says,  "  its  price  is  £52  per  pipe,*' 
expressing  a  hope  that  it  may  be  readily  sold,  being  of  sa- 
perior  quality.  The  defendants,  in  reply,  stated  that  the 
market  was  overstocked  ;  th'^t  saving  ^^alps  could  not  then 
be  effected ;  and  that  the  plaintiffs  might  be  assured  of  then* 
best  exertions,  whtn  it  could  he  without  a  sacrifice, 

I  incline  to  think  the  plaintiffs  did  not  inten^K  by  theio- 
•tructions,  to  fix  the  minimum  price  at  £^2.  The  express- 
ions seem  rather  to  have  proceeded  from  a  belief  that  the 
excellent  quality  of  the  wine  would  command  that  sum; 
and,  therefore,  instead, of  directing  generally,  to  sell  for  the 
best  price  that  could  be  obtained,  they  specify  the  sum 
confidently  expected  to  be  realized,  probably  to  prevent  pre- 
cipitancy in  the  disposition  of  the  property,  and  induce  great- 
er exertions,  if,  unfortunately,  they  had  consigned  to  an 
unfavourable  market.  The  fact  that  the  instructions  are 
somewhat  ambiguous,  supports  this  construction  ;  for  if  an 
express  limitation  was  in  view,  at  the  time,  it  is  reasonable 
to  expect  it  would  have  been  explicitly  given.  What  was 
the  state  of  the  market  was  unknown*  If  unfavourable,  it 
must  have  occurred  to  the  plaintiffs,  how  are  the  defendants 
to  act  ?  Such  a  state  of  things  would  seem  to  call  for  expli- 
cit directions  as  to  the  minimum  price.  The.  omission,  I 
apprehend,  was  not  accidental  ;  the  plaintiffs  intending  not 
to  interfere  with  the  sound  discretion  of  their  agents. 

The  answer  of  the  defendants  appears  to  be  in  accordance 
with  this  construction.  ^^  They  would  close  the  sates  when 
it  could  be  done  without  a  sacrifice.' '  Such  was,  undoubt- 
edly, their  intention,  as  faithful  agents,  anxious  not  to  disap- 
point the  expectations  of  their  principal.  Had  they  consid- 
ered themselves  expressly  restricted,  it  is  more  probable  tbey 
would  have  suggested  the  improbability  of  effecting  a  sale, 
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tt  the  terms  required,  and  the  propriety  of  vesting  In  theift 
a  discretion  to  act  as  circumi^tancee  nrigbt  require.  The 
narket  was  such  as  to  warrant  this  course*  But  admitting 
that  the  words  of  the  letter  wiH  bear  a  stricter  construction, 
or  that  the  defendants,  at  the  time,  may  have  supposed  they 
were  limited  ;  this  isnotconclut^ive  upon  them.  If,  on  fur- 
ther reflection  and  inquiry,  they  found  that  the  plaintiffs' in- 
structions would  justify  the  course  they  pursued,  they  were 
at  lit>erty  to  act  upon  them.  The  question  is  not  whether 
tbe  defendants,  in  the  first  instance,  considered  themselves 
limited,  but,  were  they  so  by  the  plaintiffs'  instructions  ? 

The  plaintiffs,  in  their  letter  of  February  3,  1818,  to  S. 
Weaver^  drew  for  the  net  proceeds  of  the  wine,  which  had 
been  remitted  to  London.  They  express  «urprize  that  it 
brought  so  small  a  price,  and  suspect  fraud  on  the  part  of 
the  sellers.  Violation  of  orders  is  not  intimated  ;  when  it 
might  be  expected,  if  reliance  for  redress  was  placed  on  this 
ground.  The  remedy  was,  in  such  case,  perfect.  It  cannot  be 
credited,  that  if  the  plaintiffs  considered  the  consignment 
limited  to  £53  per  pipe,  they  would  have  resorted  to  the 
question  of  fraud,  instead  of  pursuing  the  plain  path  before 
(hem. 

On  the  ^d  June^  181ft,  the  plaintiffs  write  to  the  defen- 
ilants,  acknowledging  the  receipt  of  the  net  proceeds.  There 
is  DO  complaint  or  intimation  of  dissatisfaction,  but  a  propo- 
sition for  a  joint  speculation  in  corn,  which  the  defendants 
declined.  On  the  24th  Novtmbtr^  181 8,  the  plaintiffs  wrote 
to  the  defendants,  expressing,  for  the  first  time,  dissatisfac- 
tion, and  claiming  to  hold  the  defendants  responsible*  This 
notice  to  the  defendants  was  nearly  a  year  after  the  plaintifi 
bad  received  the  net  proceeds.  If  the  defendants  had  dis- 
regarded their  instructions,  the  plaintiffs,  after  advice,  ought 
to  have  dissented,  and  given  notice  in  a  reasonable  time  ; 
otherwise,  their  assent  to  their  agents'  acts  will  l)e  presumed* 
(12  John.  300.)  After  the  letter  of  the  2J  Jiovtmber,  1 818, 
tbe  defendants  had  reason  to  conclude  that  the  authority  of 
Che  plaintiffs  to  sell  was  not  questioned.  I  do  not,  however, 
place  my  opinion  on  the  ground  of  acquiescence,  being  sat- 
isfied,  from  an  attentive  examination  of  the  testimony,  t)iat 
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uTici,  ibe  defendants  were  not  restricted  as  to  price,  and  that  thft 

^^^^  manner  of  efiectiiig  the  sale  was  not,  under  the  circumstan* 

Archibald  ces,  objectionable.  The  defendants  are  entitled  to  judgments 
Thomas.  Judgment  for  the  defendants. 


AacHiBALD  against  Thomas,  impleaded  with  Yarnuji. 

Bond,  dated        t-^  ,        ,       •«•       i   /•  i 

Jalif       26/A,      Debt  on  bond.    The  defence  was  usury,  apparent  on  the 
^^^dition  ^^to  '^^^  of  the  condition.     The  usury  was  pleaded  in  due  form* 
pay      ^3000,  The  cause  was  tried  at  the  Warren  Circuit,  June  17/A,  1822, 
m'     (^\ovn:   before  his  Honor  (the  late)  Mr,  Justice  Yates. 
$500,  with  in-      Qn  the  trial,  the  execution  of  the  bond  was  proved  by 

terftst,  on   the  ,         .,  .  «  *    .        . 

whole  sum  un-  one  of  the  subscribing  witnesses*     It  was  executed  by  the 

u/'^^Odoftcr^  ^lefendants,  payable  to  the  plaintiff,  dated  Jub/  26/A,  1815, 

1815,  on  or  be-  and  in  the  penalty  of  $6000.     The  condition  was  as  fol* 

Oe^ober^xsiS;  '^^^  :  "  That  if  the  above  bounden  Joshua  Thomas  and  Aa- 

and      ,^^  ron   Varnum,  their  heirs,  &c.  shall  .well  and  truly  pay  or 

vnih    interest,  cause  to  be  paid  to  the  above  named  James  Archibald^  his 

on  the    iphoU  ^xecutors,  <$/-c.  3000  dollars,  with  interest,  as  follows,  to  wit: 
sum      unpaia,  '  . 

from    the    \st  500  dollars,  part  thereof,  with  interest  on  the  whole  sum, 

iZt^in^oitZ  from  the  1st  day  of  October  next,  on  or  before  the  \st  day  of 

fore'  the    \st  October.  1816  :  and  $500  more  thereof,  with  interest  on  the 
October,  1&17;  ,  >  ip 

the  residue  ex- 
pressed to  be  payable  in  instalments  of  $500  yearly  in  like  mannfir ;  Arff,  not  usarioat  on  the 
face  of  the  condition,  thoujjh,  upon  one  construction,  every  instaloaent  would  draw  interest 
from  the  \st  October,  1815.  notwithstanding  it  might  have  been  previously  paid ;  and  thusthtf 
Jd  in^alment  mi!(ht  draw  14  per  rent,  interest,  the  3d,  21  per  cent,  and  so  in  thai  pro- 
gression to  the  last;  but  to  avoid  this  consequence,  held,  that  the  words, ** with  interest 
on  the  whole  sum  unpaU,*'  should  rather  be  deemed  to  refer  to  the  interest  as  well  as  the 
principal,  and  to  mean  that  f500  was  payable  on  the  1*/  October,  1817,  together  with  the 
mterest  that  accrued  on  the  balauce  of  principal  subsequent  to  the  \  si  October,  1815,  and 
*  remainel  unpaid. 

Where  a  contract  admits  of  two  significations,  that  should  be  adopted  which  renden  it 
operative,  rather  than  that  which  renders  it  void. 

If  a  contract  it  susceptible  of  two  constructions,  one  of  which  will  bring  it  within,  tDd 
the  other  without  the  statute  ol  usury,  the  latter  construction  should  be  adopted. 

A  contract  reserving  more  thHn  legal  interest,  on  its  face,  is,  prrmn  facte,  evidence  of 
a  corrupt  agreement*  which  is  the  foundation  of  usury  ;  but  this  may  be  repelled  by  shew- 
ing that  more  than  legal  interest  was  reserved  by  mistake,  e.  g.  a  mistake  of  the  scrivener 
in  wording  the  bond,  whether  such  mistake  be  of  the  fact  or  of  the  law. 

The  court  have  the  exclusive  power  of  deciding  whether  a  contract  be  Viarioas  oo  iU 
face. 

A  contract  to  pay  interest,  generally,  means  the  legal  standard  of  interett. 
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bAo/e  Stan  unpaid  from  the  first  day  of  October  nextj  on  or 
Wore  the  let  day  of  Oclo&er,  1817  ;  and  500  dollars  more 
^ereot^Toith  interest  on  the  whole  siim  unpaid  from  the  Ist 
iAy  of  October  next^  on  or  before  the  1^/  day  of  October j 
1818  ;  and  500  dollars  more  thereof,  with  interest  from  the 
ist  day  of  October  next^  on  the  mhole  surii  unpaid^  on  or  be- 
fore the  l5f  day  of  October^  1819  ;  and  500  dollars  more 
thereof,  vtitk  interest  on  the  whole  sum  unpaid  from  the  1st 
day  of  October  next^  on  or  before  the  \st  day  of  October ^ 
1820;  and  500.  the  residue  thereof,  zoi^A  interest  from  the 
ist  day  of  October  next^  en  the  whole  sum  unpaid^  on  or  be- 
fore the  \st  d^y  o{  October^  which  will  be  in  the  year  of 
oar  Lord  1831,  without  any  fraud,  &c.  then,&c.  otherwise. 

The  coaqsel  for  the  defendant  then  Submitted  whether 
the  defence  was  not  made  out  by  the  reading  of  the  bond, 
t&  the  plea,  alleging  usury,  adopted  the  very  words  of  the 
condition,  and  the  plaintiff,  by  his  general  replication,  ad- 
mitted that  the  plea  was  competent ;  and  thereby  putting 
in  issue  the  facts  only  which  were  proved  by  the  bond  and 
condition  underwritten  ;  that  if  the  plaintiff  had  intended  to 
take  issue  on  the  inferential  averment,  that  the  agreement 
was  corrupt  and  usurious,  he  should  have  answered  by  de- 
murrer :  bat  the  Judge  decided  that  the  replication  put  in 
issue  not  only  the  facts  pleaded  as  constituting  the  usury^ 
bat  Uie  averment  of  the  plea  that  the  agreement  was  usuri- 
ous. The  counsel  for  the  defendant  then  proposed  going  to 
the  jury  upon  the  evidence  of  usury  afforded  by  the  bond. 
This  the  Judge  refused  to  permit,  deciding  that,  as  the  bond 
was  the  sole  evidence  upon  the  point,  the  question  was  one 
of  law- — not  of  fact ;  and  belonged  to  the  Court — not  thel 
jufj.  He  thereupon  gave  his  opinion,  that  the  word  unpaid 
in  the  Condition  of  the  bond  qualified  the  words  which  im- 
mediately preceded  it ;  and  that  the  interest  was  intended 
by  the  parties,  to  be  computed,  after  the  payment  rf  one^of 
Hie  instalments,  on  the  whole  sum  unpaid  only,  and  not  on 
the  whole  sum  of  3000  dollars ;  and  the  jury,  pursuant  to  hi« 
direction,  found  a  verdict  for  the  plaintiff. 
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H.  B.  Davis^  for  the  defendants,  now  moved  for  a  new  tif- 
al.  He  repeated  the  arguments  used  before  the  Judge  at 
the  Circuit ;  and  added,  that  the  objection  did  not  rest  upoQ 
the  bond,  carrying  usury  for  too  large  a  sum,  but  for  too  long 
a  time.  The  condition  is  palpably  usurious  on  its  face,  if 
the  words  used  are  to  be  taken  in  their  ordinary  import* 
The  excess  reserved  is  enormous  ;  and,  on  a  calcufation,  the 
Court  will  perceive  that  it  will  exceed  Ji200.  The  Court 
have  nothing  to  do  with  any  supposed  mistake  of  these  par- 
tics.  They  are  confined  to  the  face  of  the  contract;  or,  if 
going  out  of  it  upon  evidence  aliunde^  would  be  tolerated^ 
there  is  here  no  such  evidence*  from  which  the  usurious  in- 
tent can  be  explained  away.  It  will  not  be  pretended  that 
the  Court  can  take  Judicial  notice  of  a  mistake,  whether  of 
the  law  or  of  the  fact,  in  the  scrivener  who  drew  the  bond« 
If  there  was  any  such  mistake,  the  burthen  of  shewing  it 
lay  with  the  plaintiff;  and  the  Judge  erred  in  not  requiring 
this.  In  either  view  of  the  case,  the  jury  should  have  been 
permitted  to  pass  upon  the  issue.  The  question  whether 
there  was  a  corrupt  agreement  within  the  statute  of  usury 
was  one  of  fact — not  of  law,  as  decided  by  his  Honor.  If 
it  appear,  on  the  face  of  the  contract,  that  more  than  legal 
interest  was  reserved,  th\s  is  prima  facia  evidence,  at  leasts 
that  the  contract  was  usurious  ;  and  the  jury  should  have 
been  directed  so  to  consider  it. 

If  we  are  correct  in  supposing  that  the  parties  are  coacla- 
ded  by  the  face  of  the  contract,  then  the  plaintiff  should  be 
Don-suited»  There  can  be  no  use  in  going  back  to  a  new 
trial  ;  because  no  other  evidence  oan  be  given,  and  no  other 
view  taken  of  the  subject  than  what  is  already  before  the 
Court. 


/?.  Weston^  contra.  The  Judge  was  right  at  the  trial,  iit 
not  suffering  the  jury  to  pass  upon  the  question:  because 
the  proof  of  usury  was  the  written  contract  only.  This  was 
susceptible  of  construction  ;'and  the  construction  of  contracts 
belongs  to  the  Court,  and  not  to  the  jury.  The  contract, 
upon  the  face  of  it,  is  not  usurious.  The  statute  declares 
all  contracts  to  be  void,  on  which -more  than  seven  per  cent 
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iball  be  reserved,  &c*  In  this  case,  there  i|  no  specific  sunt 
agreed  upon  as  interest,  exceeding  the  rate  of  7 per  cent,  nor  ia 
there  anj  rate  or  per  centage  agreed  on ;  one  of  which  is  neces- 
sary, to  bring  the  contract  vithin  the  statute.  The  quantum 
of  interest  is  thus  left  by  the  parties  to  be  fixed  by  the' 
Court;  and  it  would  be  absurd  to  say,  when,  by  the  agree- 
ment, the  parties  leave  it  to  the  lavf  to  determine  how  much 
interest  shall  be  paid,  that  the  parties  thereby  intended  to 
violate  the  law.  The  intent  of  the  parties  is  to  govern — and 
not  the  words  used.  {Bac.  Abr.  tit.  Usurg^{D)  4.  i6.(C) 
23.  Cro*  Eliz.  642.  Cowp.  Rep.  770.)  The  parties  meant 
annual  interest.  The  blunder  arose  from  the  fact  that  in- 
terest commenced  3  months  after  the  date  of  the  bo;id* 
The  innocence  of  the  intent  is  also  inferable  from  that  cir- 
cumstance. The  debt  is  honestly  due  ;  and  Courts  incline 
to  such  a  construction  as  will  take  the  contract  out  of  the 
statute  of  usury.  {Bac.  Abr.  iit.  Usury ^{C}  note  to  pi.  4. 
ib.{K)  12.) 

In  construing  the  bond,  the  word  "  unpaid^^  may  be  under- 
stood to  relate  to  the  interest  as  unpaid,  and  not  to  the  prin- 
cipaU  Thus :  "  interest  on  the  whole  sum  whereon  inter- 
est shall  remain  unpaid.^'  Or  the  words  '^  from  the  first  day 
of  October  next,"  may  be  construed  to  relate  to  the  last  an- 
tecedent, viz.  ^'  whole  sum,"  and  not  to  the  interest ;  or  these 
words  may  be  rejected  as  unmeaning. 

The  plea  of  usury  always  sets  up  a  previous  agreement  to 
pay  a  particular  sum ;  and  that,  in  pursuance  of  such  cor- 
rupt agreement,  the  contract  jo  question  was  entered  into, 
iiC' ;  and  this  agreement  mqst  be  proved  precisely  as  plead- 
ed.    But,  here,  the  defendant  produces  no  proof  of  a  corrupt 
agreenMict,  and  relies  on  the  bopd,  which  is  indefinite.    This 
cannot  support  the  plea.     If  the  usury  is  apparent  on  the 
face  of  the  instrument  itself,  the  defendant  ought  to  demur. 
If  not  apparent,  he  must  plead  the  usurious  agreement,  and 
prove  it  on  the  trial  by  evidence  dehors  the  contract.     {Cro^ 
Cars  501,     Bac.  Ab.  Usury ^K)  pi.  14.) 

If  the  opinion  of  the  Court  should  be  against  the  plaintifij^ 
then  a  oew  trial  must  be  awarded  for  the  misdirection  of  the 
Judge,  to  give  the  plaintiff  an  opportunity  of  proving  the 
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mvstake  of  the  scrivener.  This  he  may  dp  on  the  trial.  (F&f, 
Cro.  Car.  501  •  Bac.  Ab.  Usury ^{K)  4,  alre^y  cited}  and 
€ro>  Jac.  678.) 

Ct4ria,  per  Woodworth,  J.  This  is  an  application  for  a 
Mw  trial.  The  plaintifT  commented  an  action  of  debt  on 
bond,  dated  S7/A  January^  1815,  conditioned  to  paj  $3000, 
with  interest*  as  follow^ :  $500,  with  interest  on  the  whole 
sum,  from  the  1  st  day,  of  October j  1 8 1 5i  on  or  before  the  Isi 
October^  1816;  and  $500  more  thereof,  with  interest  oq 
the  whole  9um  unpaid,  from  the  \st  day  of  October  next,  on 
or  before  the  Ist  October^  1817«  The  residi^e  is  payable  in 
Instalments  of  $500  yearly  in  like  manner,  ^he  case  states, 
that  the  pleas,  alleging  the  usury ,  adopted  the  language  of  the 
f:ondition  of  the  bond,  to  which  the  plainiiff  filed  a  general 
replication.  The  counsel  for  the  defendant  contended  that 
the  facts  pleaded  were  proven  by  reading  the  bond.  Nq 
other  evidence  was  introduced.  The  Judge  directed  the 
jury  to  find  ^  verdict  for  the  plaintifi*. 

Several  questions  were  raised  on  the  trial,  not  necessary 
to  be  stated.  The  question  is,  whether*  on  the  preceding 
^cts,  the  plaintiff  was  entitled  to  recover.  The  plea  is  not 
set  out ;  but  it  is  presumed  to  be  in  due  form,  averring  a 
corrupt  agreement  to  lend  iponey,  payable  at  the  times,  and 
with  the  interest  specified  in  the  condition  of  the  bond ;  an 4 
that  in  pursuance  of  such  corrupt  agreement  the  bond  wa^ 
executed.  The  replication  js  not  before  us.  It  is  stated  to 
he  general,  and  must  be  considered  as  putting  in  issue  the 
allegation  of  U9ury. 

If,  by  a  sound  construction  of  the  bond,  it  reserves  more 
than  legal  interest,,  then  the  usury  is  made  ou{  prima  facie. 
For,  without  further  proof,  the  reservation  of  unlawful  inter- 
est will  be  considered  as  evidence  of  a  corrupt  agreement, 
which  is  the  foundation  of  usurious  contracts.     But  it  ipras 
competent  for  the  plaintiff,  at  the  trial,  to  repel  the  prima 
facie  evidence  of  a  corrupt  agreement,  arising  from  the  (ace 
of  the  bond,  by  showing,  if  in  his  power,  that  more  than  the 
rate  of  interest  was  reserved  by    mistake,  and  contrary  to 
t)ie  int^tof  the  party.    This  was  don^  in  Mvison  v.  fP7ut- 
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by^iCro.  Car.  50\.)  So  also  in  Bush  v.  Buckingham,  (3 
Ventris^  03^)  the  agreement  was  to  lend  £50 ;  and  the  scriv 
f  ner,  bj  ntistake,  ^veyr  a  bond  for  more  than  legal  interest, 
against  the  will  and  without  the  knowledge  of  the  lender; 
yet  he  was  held  entitled  to  recover.  In  sach  case,  it  makes 
DO  difference  whether  the  scrivener  be  in  an  error  in  fact  or 
of  law,  as  if  the  security  bears  a  different  construction  in 
point  of  law  from  what  the  parties  intended.  Such  mis- 
take will  not  prejudice  the  lender,  where  his  intention  was 
incorrupt.  {Buckley  v.  Guildbank^  Cro.  Jac.  077.) 

The  remaining  inquiry,  then,  is,  what  is  the  legal  con- 
struetion  of  the  words  used  in  the  condition  ?    The  prin- 
t:ipal  is  payable  in  six  yearly  instalments  of  j500  each,  from 
the  \9t  October^  1815.     It  is  contended  that  in  all  the  instal* 
ments,  payable  after  the  first,  interest  is  reserved  from  the 
1st  October y  1815.     If  the  words  of  the  bond  require  this 
construction,  then   more  than  legal   interest   is    reserved. 
Thas,  on  the  tsi  October ^^  1817,  the  defendants  were  bound  to 
pay  ^00  principal,  and  interest  on  ^2000,  the  residue  of  the 
principal,  for  two  years,  although  the  interest  for  one  of  those 
years  had  been  paid  on  the  ist  October^  1816.     A  covenant 
to  pay  interest,  generally,  means  the  legal  standard  of  inter- 
est, which  is  seven  per  cent,  and  consequently,  on  this  con* 
stniction,  more  than  legal  interest  was  reserved.   If  the  cqn- 
4itioQ  is  susceptible  of  a  fair  construction,  not  at  variance 
with  the  statute,  it  is  the  duty  of  the  Court  so  to  construe  it. 
They  have  the  exclusive  power  of  deciding  whether  a  written 
contract  be  usurious.     {Levy  v.  Gadsby^  3  Cranch^  180.) 
There  is  some  obscurity  in  the  words  used*     I  think  it  high- 
ly probable  the  parties  merely  intended  to  secure  the  pay- 
inentof  interest  annually  on  such  parts  of  the  principal  as 
remained  unpaid  at  the  time  each  instalment  became  due. 
If  interest  is  to  be  calculated  from  the  \st  October^  1816,  the 
consequence  iS|  that,  at  the  ^nd  of  the  second  year,  the  plain- 
tiff is  entitled  to  interest  at  the  rate  of  14  per  cent,  for  one 
year ;  at  the  end  of  the  third  year  91  per  cent*  and  thus  in- 
creasing annually,  until  the  end  of  the  last  year,  when,  for  the 
last  {500,  Z5per  cent,  interest  for  one  year  might  be  demand- 
ed.    However  oppressive  ma^j  be  this  premium  for  forbear* 
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ance,  or  great  the  difficulty  in  assigning  a  cause  for  increase 
ing  the  rate  of  interest  each  successive  year,  the  Court  can- 
not, on  this  ground,  depart  from  the  construction  which  the 
words  of  the  condition  import* 

It  is  a  well  settled  rule,  in  the  interpetration  of  contracts, 
that  when  a  clause  is  capable  of  two  significations,  it  should 
be  understood  in  that  which  will  have  some  operation,  rath- 
er than  in  that  in  which  it  will  have  none*  {Polh.  on  Obi, 
pU  1,  c.  1,  s.  I,  ar/. 7.    2  Com.  onCon.  532.) 

If  the  word  '^  unpaid^'  relates  only  to  the  principal  money, 
then  it  is  clear  that  interest  is  to  be  calculated  at  the  end  of 
every  year  from  \st  October^  1815.  But  if,  in  the  express- 
ion, "  with  interest  on  the  whole  sum  unpaid,"  it  has  also  ref- 
erence to  the  interest  as  wel)  as  the  principal,  no  mere  than 
legal  interest  would  be  reserved.  The  meaning  of  the  sen* 
tence  would,  in  that  case,  be,  that  {500  was  payable  on  the 
1^^  Oc/Q6er,  1 8 1 7,  together  with  the  interest  that  accrued 
on  the  balance  of  principal,  subsequent  to  the  1^/  October^ 
1815,  and  remained  unpaid.  I  think  the  words  will  admit,  and 
ought  to  receive  this  construction,  rather  than  that  ui^d  by 
the  defendants.  I  have  little  doubt  it  is  conformable  to  the 
intention  of  the  parties.  But  my  opinion  is  placed  on  the 
ground,  that  where  a  contract  admits  of  two  significations,that 
ought  to  be  adopted  which  renders  it  operative,  rather  than 
that  which  renders  it  null  and  void.  If  this  conclusion  be 
correct,  the  plaintiff  was  entitled  to  a  verdict;  if  not,  then 
the  verdict  ought  to  be  set  aside  and  a  new  trial  granted. 

I  am  of  opinion  that  the  motion  for  a  new  trial  be  denied. 


Motion  denied. 
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JiCKSON-,  ex  dem.  Eden  and  others,  against  Rathbone^         Jacksdu 
landlord,  and  Gould,  tenant,  joint  defendants.  lUthbone. 

In  ejectment,  the  plaintiff  recovered  certain  premises,  sit-     hi  ejectment^ 
.    .     1        '.   '    i*  ^T      ^T    J  ..11         'V    J*  •  where thed«c- 

uate  ID  the  citj  of  Ntw-York,  particularly  described  in  a spe-  laratioo,  Ter^ 
(iai  verdict  found  by  the  jury.  The  declaration  was  in  the  d>ct  and  judg- 
usual  general  fonn,  for  5  acres,  &c.  in  a  certain  ward  of  the  era),  thepiain- 
city.  Judgment  having  been  entered  for  the  plaintiff,  an  ha-  po«^wn,**lt 
here  facias  possessionem  thereupon  issued  to  the  Sheriff  of  his  peril,  to  a«* 
the  city  and  county  of  J^ew-York^  who  declined  executing  it,  which  hechoo^ 
on  account  of  the  doubt  which  existed,  whether  any  land,  in  ses,  under  Uie 
possession  of  Gordd,  the  tenant,  with  whom  Rathbone  fat,  pot$etnon^ 
had  been  admitted  to  defend,  as  landlord,  was  included  in  b^p^rf^Ji^ 
the  description  in  the  special  verdict,  he  holding  himself  the  court,  if  he 

bound  by  this  description*  mach. 

But  where 
I.  Mitchell,  for  the  plaintiff,  moved  for  a  rule  upon  the  ?*«  judpnent 
Sheriff,  requiring  him  to  execute  the  hah.  fa.  poss.  either  ac-  cial  verdict, 
cording  to  the  direction  of  the  plaintiff's  attorney,  or  to  the  p^j^  ^ 
extent  of  the  description  in  the  special  verdict,  which,  as  he  plaintiff  is 
contended,  covered  the  premises  of  which  the  plaintiff  sought  such  location, 
to  obtain  possession.  He  produced  an  affidavit,  shewing  ^  ^®  *"^  ^* 
that  the  plaintiff's  attorney  had  pointed  out  certain  prem-  sheriff  may 
ises  to  the  Sheriff,  lying  in  the  ward  mentioned,  which  were  hiJf'lji^^ 
in  the  tenant's  possession  when  the  suit  was  commen-  beyond  it» 
ced,  and  of  which  the  plaintiff  claimed  possession  under  the  , 

writ,  and  that  an  indemnity  was  offered  to  the  Sher\^,  &c« 
He  also  produced  various  affidavits,  maps,  &c*  and  a  bill  in 
Chancery,  filed  by  one  of  the  defendants,  from  which  he 
contended  that,  upon  a  true  location  under  the  special  ver- 
dict, the  premises  pointed  out  were  included  in  it.     But 
whether  this  were  so  or  not,  he  contended  that  the  Sheriff 
should  have  gone  on  accordingto  the  direction  of  the  plaintiffs 
attorney.     It  is  too  late  for' the  defendants  to  come  in,  after 
having  pleaded  and  gone  to  trial,  and  say  that  the  recovery 
is  a  nullity,  because  the  tenant  was  not  in  possession  of 
the  subject  matter  of  the  ejectment.     The  proceedings  in 
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uTicA,      this  action  are  always  general  and  indefinite.    The  particu-^ 
,^1^,,^^  '    lar  premiges  in  dispute  aire  never  designated  in  the  declara- 
tion ;  and  where  the  defendant  goes  on  witboat  demanding 
a  bill  of  particulars,  there  is  no  rhode  of  reaching  them,  be- 
sides  the  one  we  have  pursued.  The  general  form  gives  no- 
tice to  the  tenatnt  that  we  go  for  all  the  land  he  possesses  in 
the  ward  referred  to  bj  the  declarsttion.     And  where  the 
landlord  confies  in,  asf  here,  he  is  bound  to  take  notice,  at  his 
|>eril,  of  what  bis  tenant  defends  for.     The  extent  of  his 
claim  is  nfieasured  bj  that  of  the  tenant  under  whom  be 
Comes  in ;  and  ^e  have  a  right  to  take,  under  our  execution, 
according  to  the  possession  of  tbe  tenant.     It  maj  be  said, 
the  special  verdict  controls  and  limits  the  genera:Iity  of  the 
Count ;  or,  if  it  describes  lands  which  are  not  in  existence, 
that  the  plaintftT  can  take  nothing  under  his  judgment.    Is 
*this  so  ?    If  the  verdict  does  not,  in  fact,  embrace  the  prem- 
ises, thb  must  have  arisen'  from  nl^istake ;  and,  in  this  fictitious 
Action  of  ejectment,  the  Court  will  rectify  or  overloook  the 
mistake,  and  bring  back  tbe  proceedings  to  tbe  real  point  in 
dispute.     They  wril  mould  thenf  according  to  the  truth  of 
the  case.     The  action  of  ejectment  is  a  creature  of  the 
Court,  and  entirely  under  their  control,  for  all  the  purposes 
of  justice.     The  premises  in  question  are  understood,  ani- 
Versally,  to  be  those  in  possession  of  the  defendant  when 
the  suit  is  commenced.     In  case  of  a  judgment  by  default, 
they  arc  identified  by  an  affidaTit  of  serving  the  declaration, 
and  occupancy  by  tbe  tenant.    If  he  comes  to  defend,  as 
here,  -)ie  must  plead  not  guilty — of  what  f  Of  trespassinj; 
on  the  premises  in  question  ;  that  is  to  say,  all  the  lands  in 
his  possession.  These  are  the  very  words  of  tbe  conscDt  rule 
in  the  English  Common  Pleas,  as  will  appear  from  Good- 
right  V.  Rich,  (7  T.  jR.  323.)   It  will  be  seen,  from  the  opia- 
ions  of  Ld.  Ktnyon,  Ch.  J.  and  Ashurst,  J.  {id.  329^   330, 
vihich  he  read,)  that  under  the  more  general  consent  rule  of 
tbe  K.  B.  and  in  this  Court,  the  actual  possession  of  the  tevt-^ 
ant,  in  the  town  or  ward  mentioned  by  tbe  declaration,  it 
the  guide  upon  executing  the  writ  of  possession. 
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The  extent  of  the  defeDdant^s  possession  cannot  be  con- 
trolled by  the  verdict,  though  we  admit  that  it  may  be  by 
other  considerations.      The  judgment  n  for  the  term  yet 
to  come^  of  and  in  the  premises  aforesaid — not  the  lands  des- 
cribed by  the  verdict,  but  the  declaration.    The  Sheriff  must 
depend  on  the  information  of  the  plaintiff.     We  admit  that 
be  is  entitled  to  an  indemnity  against  any  liability  which  he 
may  incur  by  reason  of  the  information  being  mistaken  or 
false.     This  has  been  offered  and  declined.     We  do  not 
wish  the  Sheriff  to  act  without  indemnity,  either  .by  a  bond 
with  sureties,  6r  the  advice  and  protection  of  the  Court. 
♦*  In  this  fictitious  action,"  says  Ld.  Mansfield^  in  Cotiing- 
ham  V.  King,  (1  Burr.  629) ''  the  plaintiff  is  to  shew  the  Sher- 
iff, and  18  to  take  possession  at  his  peril  of  only  what  he  has  ti- 
tle to.  If  he  takes  more  than  he  has  recovered  or  shewn  title  to, 
the  Court  will,  in  a  summary  way,  set  it  right."     Again :  in 
Connor  v.  fVest,   (5   Burr,  2673)  the  same  Judge  remarks, 
that,  "  in  truth  and  in  fact,  the  Sheriff  delivers  possession  at 
the  shewing  of  the  plaintiff,  and  at  the  peril  of  the  plain- 
tiff, who  is,  at  his  peril,  to  take  possession  of  no  more  than  he 
was  entitled  to.  I  remember  an  issue  directed,  to  try  wheth- 
er the  Sheriff  bad  delivered   possession  properly,    accor- 
ding to  the  recovery."     In  Roe  v»  Dawson,  (3  Wils.  49)  the 
ejectment  was  forf  of  a  cottage,  and  the  Sheriff  having  de- 
livered possession  of  the  whole,  the  Court  made  a  lule-up- 
on  him  to  re-deliver  possession  of  f  to  the  defendant.     In 
Denn  v.  Purvis,  (I  Burr.  326)  it  was  held  that  the  plaintiff 
must  take  according  to  his  title,  though  the  declaration  de- 
mand more.     The  judgment  is,  Ihat  the  plaintiff  recover 
bis  term  in  the  whole  premises,  not  merely  a  moiety,  though 
the  ejectment  be  against  twb  defendants,  and  one  of  them 
die,  after  issue  joined,  but  before  trial.    {Farr  v.  Denn,  id. 
362,  and  vid.  2  Sell.  Pr.  121.)  The  case  of  Jackson  v.  Van 
Bergen,  (I  John.  Cas.  101 )   shews  how  little  the  verdict  it 
to  be  regarded,  in  determining  the  extent  of  the  possession 
to  be  taken.     The  verdict  for  the  plaiotiff  was  general  for 
the  whole  premisesi  but  the  evidence  on  the  trial  related 
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only  to  an  uDdivided  moiety ;  and  the  Court,  od  motioo,  m^ 
traioed  the  execution  to  the  latter. 

G.  Griffin  ^  W.  SlossoTij  contra,  would  not  dispute  th^ 
proposition  that,  in  general,  the  Sheriff  is  bound  to  deliver 
possession  to  the  plaintiff  according  to  his  directions  ;  but 
this  is  a  prerogative  of  the  plaintiff  which  the  Court  will 
watch  with  jealousy.     Suppose  a  recovery,  in  feet,  for  but 
300  feet  jn  this  city,  but  the  plaintiff  clain^s  10  acres  ;  would 
pot  the  Court  restrain  him  ?    Has  he  a  right  to  take  possess- 
ion, and  put  the  defendant  to  a  summary  application  to  re- 
claim it  ?  One  mode  of  restricting  this  right  is,  by  proof  al 
the  trial.     {Brookes  v.  Baldwyn^  Barnes^  468.)    And  such  i^ 
the  doctrine  qf  Jackson  v.  Van  Bergm^  cited  on  the  other 
side.     There  bei^g  a  fj^eneral  verdict,  the  Court  went  to  the 
evidence  upon  the  trial  to  determine  its  application.     When 
the  verdict  is  special,  there  is  no  need  of  this.     The  result 
of  all  the  proof  on  the'  trial  is  given  by  the  verdict;  and. 
fvhere  the  premises  are  specifically  described,  as  here,  you 
^annot  travel  out  of  it.  It  is  the  finding  of  the  jury,  under  the 
direction  of  the  Court,  and  must  be  taken  as  undeniably  true, 
between  the  parties,  not  only  in  the  immediate  suit,  but  iuaH 
others.    It  is,  in  itself,  an  estoppel  upon  both  parties.  Will  it 
admit  of  question,  that  such  a  verdict  cannot  be  overthrown  by 
affi4^vit  ?  In  Roe  v.  Dawson,  cited  for  the  plaintiff,  the  Court 
say, in  terms,  "  the  writ  ought  to  have  pursued  the  verdict;" 
and,  because  it  did  not,  the  possession  was  restored.     The 
verdict  there  was  for  f  only,'and,  quoad  hoc,  it  was  special* 
Denn  v.  Purvis,  also  cited  for  the  plaintiff,  maintains  the 
same  doctrine.     It  is  denied  that  this  judgment  is  on  the 
special  verdict,  and  insisted  that  it  refers  to  the  declaration. 
Is  it  meant  by  this,  that  the  plaintiff  will  be  entitled  to  take 
the  whole  5  acres  ?     It  is  not  pretended  that  the  tenant  wat 
ever  in  possession  to  that  extent.   Then  the  declaration  can 
be  no  guide.     The  jury  say,  they  try  the  title  to  certain  pro- 
perty marked  upon  the  map  which  makes  a  part  of  their  ver- 
dict; and  the  Court  are  asked'to  execute  that  verdict  upon 
other  land,  on  the  sam6  map,  which  was  not  in  the  defea- 
dant^s  possession ;  because  the  verdict  is  alleged  to  be  inac* 
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fciirate,  by  ex  parte  affidavits.     Are  we  to  be  ousted  ot  our 
freehold  in  tbis  manner?    tt  has  been  long  settled,  that  the' 
tights  of  parties  are  not  thus  to  be  trifled  with.     {Ex  parU 
Reynolds^  1  Caines^  Rep.  500.)     If  the  verdict  cover  noth- 
ing, the  plaintiff  cannot  have  execution  at  all. 

It  is  conceded,  that  the  generality  of  the  declaration  may 
be  restrained  by  the  proof  at  the  trial,  and  the  extent  of  the 
defendant's  possession-^-a /or/tori,  may  it  by  the  descriptioa 
•     io  the  special  verdict.     What  is  the  object  of  the  writ  ?  .It 
18  to  carry  into  effect  the  judgment  of  the  Court  alone.   This 
judgment  is  rendered  upon  the  desciiption  of  the  special 
verdict.     You  cannot  go  beyond  this,  even  though  the  de- 
fendant may  have  admitted,  in  the  clearest  terms,  that  it  was 
too  narrow.     You  nfiight  as  well  send  out  execution  for 
double  the  aftiount  of  a  judgment  in  debt,  because  the  de- 
fendant  bad  admitted  that,  by  mistake,  the  judgment  was  too 
^mM  by  one  half.     It  is  not  enough  to  say,  that  the  Court 
will  correct  the  plaintiff  if  he  grasps  too  much.     They  ought 
not  to  sit  still  and  see  aninjury  committed,  because  they 
have  the  pewer  to  redress -it.  Preventive  justice  is,  in  these 
cases,  the  most  useful  and  important,  and  it  accords  with  the 
course  of  the  Court.     Such  was  the  case  of  Jackson  v.  Van 
Bergen,  (I  John.  Cas.  101  ;   7  T.  JR.  118,  note,  S.  P.)     The 
counsel  examined  the  affidavits,  maps,  and  other  proofs  be- 
fore the  Court  upon  the  motion,  as  to  the  location  of  the  spe-* 
cial  verdict,  and  contended  that  it  covered  nothing  of  which 
tbe  tenant  was  in  possession  ;  and  that,  therefore,  the  writ  of 
possession  could  have  no  effect  whatever.     They  concluded 
by  citing  the  following  additional  authorities,  as  to  the  con- 
elusive  nature  of  a  record  and  special  verdict :  fVitman  v^ 
Earl  of  Derby,  (1  Wils.  5b)  Jenks  v.  Hallet,  {V  Caines^  Rep. 
64)   Taylor  v.  Horde^  (!  Burr»    114)  Crosswelt  v.  Byrnes, 
(9   John.  Rep.   287)  Dunscombe  v.    Wingfield,  (Hob.  2S2) 
Phil.Ev.  2d  Am.  ed.  218;  Bradish  w  Gee,  {Ambl.22^) 
French  v.  Shottoell,  (5  John.  Ch.  Rep.  564) — and  as  to  the 
extent  of  the  plaintiff  \s  right  in  taking  possession  upon  the 
writ,  2  Duni.  Pr.  1048* 
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Jackson 

T. 

lUthbontt. 


£•  Williams^  in  reply,  confined  hiqiself  to  tbe  question^ 
whether  the  location,  according  to  the  description  in  the  spe- 
cial verdict,  would  include  the  premises  of  which  the  plaiD- 
titr  sought  to  obtain  possession.  He  examined  the  proob 
before  the  Court,  and  contended  that  the  plaintiff  bad  at- 
tempted to  take  possession  of  no  more  than  was  covered  by 
tbe  special  verdict. 

The  cause  was  argued  in  Mat/  term  last,  and  remained  ud- 
der  advisement  to  the  present  tenn,»  when, 

WooDWORTH,  J.  delivered  the  opinion  of  the  Court.  He 
said  the  Court  were  with  the  counsel  for  the  defendant,  that, 
ah  hough  upon  a  general  declaration,  and  a  verdict  and  judg- 
ment equally  general,  the  plaintiff  might  take  possession  at 
his  peril,  subject  to  be  put  right  by  the  Court  if  be  took 
lAore  than  the  premises  in  question  upon  the  trial;  yet,  where 
there  is  a  special  verdict,  as  in  this  case,  locating  those  prem- 
ises, the  parties  and  SherifT  should  be  guided  by  this.  He 
then  went  at  large  into  the  facts,  and  added,  that  the  Court 
had  very  carefully  examined  the'  questions  which  had  been 
raised  upon  them,  as  to  the  location,  and  were  satisfied  that 
the  directions  by  the  attorney  of  tbe  plaintiff,  to  the  Sher- 
iff, did  not  go  beyond  the  description  contained  in  the  ver- 
dict, and  that  a  rule  must,  therefore,  be  made  upon  the  Sher- 
iff, that  he  deliver  possession  pursuant  to  those  directions. 

Rule  accordingly. 


The  same  against  The  same. 

The  sheriff     The  last  cause  having  been  removed  by  the  defendant,  od 
SponThe  m!w^  *  ^"^'^  of  error,  to  the  Court  of  Errors,  where  the  judgment 
its,  in  execu- 
ting; a  writ  of  inquiry,  under  the  3d  section  of  the  act  to  prevent  delatys  of  execution,  te€, 
(1  R,,  L.  143^  the  inquisition  whs  set  aside  oo  motion. 

But  the  Court  refused  to  appoint  elizors  to  execute  the  writ ;  though  it  appeared  that 
both  the  sheriff  and  coroner  were  members  of  a  corporation  which  was  interested  in,  and 
bad  defended  another  cause,  at  the  siiit  of  the  plaiutiff  in  the  writ  of  inquiry,  that  de- 
pended upon  the  same  question;  as  those  upon  which  the  suit  in  wliich  the  writ  issued  were 
aetermined. 

//  feemt,  that  upon  such  a  writ  of  inquiry,  the  plaintiff  is  entitled  to  recover  nominal 
damages,  at  all  events  ;  .and  thai  an  inquest  which  finds  for  the  defendant,  will  beset  aaida 
«B  tlttt  ground  alone. 
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Was  aflfamed,  and  the  record  remitted,  &c.  a  writ  of  inqairy 
issued,  and  an  inquisition  was  taken  under  the  3d  section  of 
the  act  (I  /2.  L.  143,)  concerning  writs  of  error,  and  to  pre- 
vent delays  of  execution,  before  the  Under  Sherifi*  of  the 
city  and  county  of  Mw  York,  6n  the  23th  day  of  Aprit,  1 824. 
On  the  bearing,  before  the  Under  Sheriff* and  jury,  all  parol 
evidence  of  location  was  overruled  and  disregarded,  except 
what  related  to  the  special  verdict;  and,  on  the  ground 
that  the  description  in  the  special  verdict  did  not  comprise 
aoy  land  in  possession  of  Gou/f/,  at  the  commencement  of  the 
suiti  (he  jury  found  for  the  defendant ;  and  that  the  plaintiff 
had  stislained  no  damages  for  mesne  profits.  The  Sheriff 
and  Coroner  of  New-  York  are  members'  of  the  Mechanics* 
Society  ;  and  a  suit  brought  by  the  same  plaintiff,  on  the  de- 
mises of  the  same  lessors,  against  Robert  Chew^  at  the  time  of 
the  commencement  of  the  suit,  and  now  a  tenant  of  the  so- 
ciety, and  an  actual  occupant  under  them,  of  the  premises 
claimed  in  that  action,  had  been  defended  at  Ihe  expense  of 
the  society.  This  suit,  together  with  several  suits  against 
the  bank  of  Mew-  York  and  their  tenants,  depend  upon  the 
same  title,  and  were  commenced  at  the  same  time. 

Upon  affidavits  of  these  hc%  L.  Mitchell  fy  £.  Williams^ 
moved  to  set  aside  the  inquisition,  and  that  elizors  be  ap- 
pointed to  execute  the  writ.  They  made  this  motion  before 
the  Court  had  passed  upon  the  motion  in  the  last  cause. 

[WooDwoRTH,  J.  su^ested  that  the  material  question 
here  would  be  disposed  of  by  the  decision  upon  that  motion* 
If  for  the  plaintiff,  he  must  have  his  damages  upon  the  writ 
•f  inquiry :  otherwise,  if  for  the  defendant] 

Williams •  Yes.  But  whatever  be  the  fate  of  that  motion, 
the  inquest  must  be  set  aside.  The  plaintiff  recovered  some- 
thing in  the  Court  of  Errors.  Of  this  the  record  was  conclu* 
■ivc  evidence.  The  Sheriff  and  jury  could  not  overrule  of 
reverse  the  decision  of  that  Court,  and  deny  us  all  damages. 


UTtCA, 
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[WooDWORTH,  J.     True ;  this  was  an  informality. 
aue  entitled  to  nominal  damages  in  any  event.] 


You 
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MUchell  sAid  the  authorities  were  plain  for  the  appoiftt^ 
ment  of  elizore  on  account  of  the  Sheriflf's  and  Coroner'! 
interest.     And 

JVilliams  said,  there  is  a  diSerence  between  jury  and  exe- 
cutive process.  Here  the' Sheriff  or  Coroner  must  act  ju- 
dicially, and  a  remote  interest  disqualifies  him. 

Clisbe^  contra,  insisted  that  the  mere  circumstance  that 
the  officer  is  a  memher  of  a  corporation  which  is  interested 
in  opposing  the  plaintiflT in  another  cause,  though  the  ques- 
tion be  the  same,  is  too  remote  an  interest,  of  itself,  to  dis- 
qualify him.  No  evidence  of  corruption  or  partiality  is  fur- 
nished. A  Sheriff  ptay  execute  bis  own  process,  if  it  be 
ministerial.  . 

At  another  day,  and  when  the  Court  came  to  decide  the 
motion*in  the  last  cause,  they  said  that  it  disposed  of  this  mo- 
tion  to  set  aside  the  inquisition,  which  must  be  granted. 
But  as  to  the  motion  for  appointing  elizors,  they  denied  it ; 
saying,  that  though  the  Sheriff  had  acted  erroneously,  be  had 
not  acted  partially  ;  that  the  objection  of  interest  was  bo  re- 
mote as  not,  of  itself,  to  be  a  disquaHfication.  It  went  mere- 
ly to  the  favor  of  the  officer;  and  the  Court  were  to  deter- 
mine from  the  facts,  whether  it  would  so  far  influence  him 
as*  to  render  the  execution  of  the  writ  of  inquiry  by  him  an* 
safe  for  the  plaintiff.  They  did  not  think  so.  Upon  the 
evidence  before  them,  they  were  satisfied  that  the  error  wai 
one  of  judgment  merely. 

Rule  accordinglj. 


The  same  against  Robert  Chew. 

On  jad^ent      Elizors  Were  appointed  to  execute  the  writ  of  ponession 
Ibr  plaintiff  in  Jq  i\^[q  cause,  on  affidavit  of  the  facts  detailed  in  the  last 

ejectment,  the 
sheriff  and  cor- 
oner       being 

members  of  a  corporation  which  claimed  to  own  the  premisei  in  qaestion,  and  had  demised 
them  to  the  defendaot,  and  defended  the  action.,  at  their  owd  expeaie,  through  their  tea- 
ant,  th«  oourt  appoiated  eLoon  to  exeoaia  the  writ  of  poNamoo. 
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fixat,  toachtng  the  interest  of  the  SherifT  and  Coroner  of     vtica, 

'    .4.  Burr,  for  the  motion,  cited  Co.  i^'ft.  )  ^6,  1^7.     Bac»    BridgewaUr 

Abr.Sheriffm  0.c^„^ 

Prookiield, 
M.  UlshoeffePj  contra. 

The  Cotir/ said  the  Sherififand  Coroner  had  a  direct  in^ 
teres((a)  in  the  execution  of  this  process,  and  the  motion 
must,  therefore,  be  granted,  without  regard  to  the  probable 
ioftuence  which  it  mt^ht  have  upon  them. 

Rule  accordingly. 

(a)  Sobitantially  they  were  parties  to  the  caose.     (Wash,  Im.  Co*  r, 
friu^  1  Hopkim*  Charutry  Rep,  1.) 


The  Overseers  of  the  poor  of  the  town  of  BriJgewaier^ 
against  The  Overseers  of  the  poor  of  the  town  of 
Brookfield. 

On  certiorari  to  the  general  sessions  of  Madison  county,     rpj,^     p^^.^ 

Zilpha  Wardj  a  pauper,  was  removed,  by  an  order  of  two  ^^^    of  *n 

justices,  from  the  town  of  Brookfidd  to  the  town  of  Bridge*  tfirest  uTlandSii 

water,  in  Madison  county ;  and  on  appeal  to  the  sessioos,  ^      vj"^ 

*'  *  "^  f75,  const  liute 

they  affirmed  the  order.     Brookfield  claimed  that  the  pau- a   settlement; 

but  this  must 
be  an  indefea* 
sible  interest, 
iSerired  from  a  grantor  having  title. 

A  contract,  by  an  administratrix,  to  convey  lands  of  her  intestate,  when  a  surrogate's  or- 
der for  that  purpose  shidl  be  obtained,  doe^  not  vest  qucb  axi  interest,  though  an  order  be 
aAcnrards  obtained. 

Such  a  contract  is  void,  and  incapable  of  being  enforced  either  at  law  or  in  equity,  both 
because  the  administratrix  has  no  interest,  ami  as  beino:  contrary  to  the  policy  of  the  act 
aothorifing  administrators  to  sell  the  real  estate  of  their  intestate. 

An  administrator  has  no  interest  in,  or  control  over  the  real  estate  of  bis  intestate  ;  and 
though  after  a  contract  to  sell  land  when  a  surrogate's  order  shall  be  obtained  for  that  pur- 
poee4  an  order  be  actually  obtained,  the  administrator  takes  no  beneficial  interest,  which 
can  enare  to  make  the  contract  binding,  ^yen  if  it  were  not  contrary  to  the  pob'cy  of  th« 
law. 

The  cases  which  hold  that  where  one  conveys  without  title,  and  afterwards  beoomet 
•wner,  this  shall  enuro  to  the  benefit  of  the  grantee,  mean  that  the  grantor  must  acquire  % 
bendMal  iirtereit  m  the  premises  told,  not  a  mere  naked  authority  toseU. 
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UTicA,  per  had  acquired  a  derivative  fleUlement,  in  BrUffewater^ 

Au^.  1824,  fpQjjjj  jjgp  father,  J.  B.  Ward;  and  the  single  question  before 

Overseers  of  the  Sessions  was,  whether  he  was  settled  there  hy  virtue  of 

ffewd  er  ^^  equitable  estate,  which  Brookfidd  alleged  he  had  acqni- 

Overseers  of   red  under  a  contract  to  purchase  a  farm  of  Betsey  Convent* 
||rooJ(field.  .   . 

She  had,  as  administratrix  of  fV^  Cowoerse^  deceased,  execa* 

ted  a  bond  to  F.  Slraiton^  the  condition  of  which,  after  reci- 
ting that  her  intestate  was  seized  of  the  farm,  that  she,  as  ad- 
ministratris,  had  sold  it  to  Stewart  Bennett  and  received  ^60, 
as  a  Alii  compensation,  and  that  Bennet  had  sold  to  Straitonj 
was,  that,  after  she  had  obtained  the  requisite  order  iVom  the 
Surrogate,  she  should  sell  and  convey  to  Stratlon  in  fee. 
This  contract  was  assigned  by  Stratton  to  /•  fi.  IVard ; 
and  afterwards  by  him  to  Stewart  Bennet.  Ward  paid  ^100 
as  the  consideration  of  the  assignment  to  him.  The  Surro- 
gate afterwards  made  an  order  of  sale;  and  the  land  was  sold, 
under  it  at  public  auction,  to  Stewart  Bennet^  the  highest  bid- 
der, at  $60. 

F.  C.  Whitey  for  the  plaintiffs  in  error,  contended  that  the 
father  of  the  pauper  did  not  acquire  such- an  indefeasible 
equitable  interest  as  was  necessary,  within  the  cases,  to  con- 
fer a  settlement ;    and  he  cited  and  examined,  O.  ofBien* 
heim  v.  0.  of  Windham^  (1 1  John.  Rep.  7)  O.  of  Schaghti- 
coke  V,  O.  of  Brunswick^  (14  John,  Rep,  199)  0.  of  Whitet^ 
town  V.  O.  of  Constable^  {id.  469)  O.  of  Augusta  v.  0.  of 
Paris^  (16  John^  Rep-.  279)  O,  of  Pompey  v.  O.  of  Laurens^ 
(19  /oAn.  Rep.  238.)    No  specifick  execution  of  such  a  con- 
tract as  this  would  ever  have  been  decreed  by  a  Court  of 
Equity.     The  obligor  had  no  interest ;  but  a  mere  naked 
contingent  authority.     Beside,  the  contract  w^s  contrary  to 
the  policy  of  the  statute  authorizing  sales  under  an  order  of 
Surrogates.     To  say  that  the  administratrix  may  bind  herself 
to  sell  in  this  manner,  would  put  down  all  competition  at  the 
auction  required  by  law.     The  bond  is  void  for  this  reason. 
{Jones  V.  Caswell^  3  John.  Cas.  29*   fholin  v,  Ward^  6  Johrtm 
Rep.  1 94.     Wilbur  v.  How,  8  John.  Rep.  444.) 

J.  A.  Spencer  ^  J.  6.  Stower^  contra,  cited  Jacksim  v.  Sic* 
vtnsy  {13  John.  Rep.  316.) 
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^1 


Brookfieid* 


Cfina,  per  Sutherland!  J«  InThe.Overseeraof  the  Poor      tJTicA, 
«/  the  town  of  IVhitestown  v.  The  Oveneers  of  the  Poor  of  ^^J^jJ^ 
the  town  of  ConstabUi  (1%  JbAn«  469)  it  wad  held,  ^'  that  an    Oyet teen  of 
indeieasibie  equitable  interest,  in  land^  was  a  purchase  of  an    BriUgewater 
estate  or  interest,  within  the  meaning  of  the  4tb  section  of   Oveneere  of 
the  act  for  the  relief  and  settlement  of  the  poor,''  (1  jR.  L. 
980)  and  gave  a  settlement  to  the  owner  of  it,  in  the  town 
where  the  iaild  lay,  provided  he  actually  paid  for  it  the  sum 
of  $75  ;  and  in  Augusta  v.  Paris,  (16  John.  281)  Spencer, 
J.  in  delivering  the  opinion  of  the  Court,  says,  *^  the  statute 
contemplates  tw^  things— ^the  ability  of  the  purchaser  to 
pay,  and  his  actually  paying  $75,  in  order  that  the  payment 
shall  acquire  to  the  purchaser  an  estate  or  interest  in  lands J^ 
The  money  must  not  only  be  paid,  but  aji  indefeasible  interest 
in  land,  either  legal  or  equitable,  must  he  actually  acquired* 
If  the  vendor,  therefore,  has  no  title  or  interest  in  the  land 
which  be  undertakes  to  sell,  the  vendee  is  not  a  purchasen 
within  the  meaning  of  the  statute,  although  tie  may  have 
paid  a  full  consideration  for  a  good  title.  {Blenheim  v.  Wind* 
ham,  1 1  John.  Rep.  7.)    . 

In  this  case,  Betsey  Converse^  the  administratrix  of  fr« 
Converse,  had  no  authority  to  sell  the  lands  of  her  intestate^ 
until  the  Surrogate  made  an  order  for  that  purpose.  An  ad- 
ministrator has  ho  control  over  the  lands  of  the  intestate. 
His  authority  extends  only  to  the  personalty.  If  that  is  in* 
rafficieut  to  pay  the  debts  of  the  intestate,  the  statute  directs 
the  manner  in  which  an  order  for  the  sale  of  a  sufficient 
qaantity  of  the  real  estate  to  pay  the  debts  may  be  obtain- 
ed. Bot,  until  such  order  is  made,  any  contract  which  the 
administrator  may  make  for  the  sale  of  the  land,  is  utterly 
void,  and  incapable  of  being  enforced,  either  at  law  or  in 
Equity. 

The  doctrine,  that  where  a  person,  having  no  title  to  land, 
conveys  to  another,  and  afterwards  acquires  a  title  to  the 
same  land,  the  subsequently  acquired  title  shall  enure  to  the 
benefit  of  his  grantee,  and  the  confirmation  of  his  title,  ai 
aataMished  in  Jackson  v.  Stevens,  (13  John.  316,  and  the  ca* 
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• 

UTfCA,      aes  there  cUed^)  is  not  applicable  to  a  case  like  this.    The 
^^^1^^^^  *    admioistratrix  never  did  acquire  a  beneficial  interest  in  the 
-Oramen  of   laod  of  her  intestate.     The  Surrogate's  order  gave  her 
Bri<%twiter   jg^j^\j  ^  naked  autboritj  to  sell  •,  and  it  would  be  against 
Overseers  of   the  policjr  of  the  law  to  permit  the  exercise  of  that  author- 
ity to  be  influenced  or  controlled  bj  any  previous  contract 
which  she  may  have  mad^.   The  sale,  as  finally  made,  gives 
f  the  title,  and  can  have  no  relation  to  any  previous  agreement 

The  bond  of  Dtts^  Converse  to  SiraUouj  by  which  she 
bound  herself  to  give  him  a  deed  for  the  land,  being  abso* 
lutely  void,  the  assignment  of  it  to  Ward  passed  no  estate  or 
interest  inland,  by  which  he  acquired  a  settlement  in  the 
town  of  Bridgeioater^ 

Order  of  Sessions  reversed. 


END   OF   AUGUST   TBRM. 


CASES 

ARGUED  ANTD  DETERMUnSD 

MTHK 
OV  THX 

STATE  OF  NEW- YORK, 

XMOgTOmXBL  TKRM,  lStS4,  IIT  THK  VORTT-NUTTV  JMAtL  M  OVE  IVBX- 
FESOBWCB. 


RowLET  agaimt  Ball* 


Ereor,  from  the  C,  ?•  of  the  county  of  Monroe.  The  ,  Aiiacti«iiiit 
caase  was  originally  commenced  by  Rowley  against  J3a//,  iiutaioed  oo  m 
before  a  Justicje  of  that  pouoty,  who  gave  judgment  against  ^^  ^uote 
JBtf//,  who  appealed  to  the  Common  Ple^s,  where  the  cnusc  i»yabi«  to 
was  tned  Januaf^  lOlA,  1822.  holder,  on  hit 

Rowley  declained  against  Bc^ll  upon  a  promissory  note  giv*  ^^^^  ^  ^** 
en  by  the  latter  to  one  William  Huxley^  payable  to  him  or  lott,thous:hli« 
bearer,  for  ^30,  dated  on  or  about  the  middip  of  ^tm«,  1819,  ^^^  ^r^ 
and  transferred  to  the  plaintiiT:  and  the  declaration  averre4  became  dao. 

His  amW  r^ 

that  the  note  had  since  been  stolen,  iost»  or  destroyed,  or  ta-  g^^^  it  u  » 
ken  from  the  plaintiff  without  his  conspnt  or  l^nowledge,  coi»rtofeq«ity» 
Plea,  the  general  issue*  caxi  \&^  the 

Upon  the  trial,  J.  D.  Bailis  testified,  that  he  had  seen  a  ^^^^[S*"^  uSi 
note  in  Rowley^ s  possession,  purporting  to  hare  been  given  tionngakatfa- 
))y  Ball^  for  ^30,  dated  soipe  time  in  Jiii^e,  1 8 1 9-  The  pre-  *"5at*^^^ 
cise  time  when  it  was  payable  he  could  not  tell ;  but  recol-.ii><w  that  the 

fiota   was,    vk 
&ot,  dattrq^ad 
he  may  reeoTor  in  a  court  of  law.  \ 

So,  if  the  note  be  not  nagotiable,  or  if  negotiable, and  it  appear wl  to  hare  bMi||M|p- 
tiated. 
What  ts  ittlSoieat  proof  of  the  •XMution  of  a  lest  note. 
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ALBANY,     lected  that  it  was  payable  to  William  Huxley  or  bearer,  and 
Octobets^24  when  he  saw  the  note,  which  was  in  April,  J 82 1,  it  was 
due-     It  was  admitted  by  RozoUy^s  counsel,  that  Ball  could 
neither  read  nor  write,  but  signed  bj  bis  mark  ;  and  that 
there  was  no  subscribing  witness  to  the  note*     Rowley^  the 
appellee,  swore,  that  he  put  <he  note  into  bis  pocket-book, 
and  sometime  after  made  diligent  search  for  it,  both  in  his 
pocket-book  and  desk,  but  could  not  find  it;  that  the  note 
was  either  lost,  stolen,  or  destroyed  ;  that  he  had  reasoD  to 
.  believe  that  the  note  had  been  taken  from  his  pocket-book, 
and  given  to  Ball ;  for  the  story  of  his  having  lost  the  note 
came  to  him  from  BalPs,  before  he  knew  or  suspected  the 
loss.     On  being  cross-examined,  he  stated  that  it  was  fii-st 
eu^ested  to  him  that  the  note  was  lost  by  Samuel  Darlings 
his  own  brother-in-law,     Hiram  Huxley  swore  that  be  came 
to  BalPs  in  company  with  his  brother,  John  Huxley^  who 
told  Ball  that  he  had  a  note  against  him,  which  was  given  to 
Wm.  Huxley.    Ball  replied,  that  whoever  held  the  notes 
must  pay  for  keeping  fVm.  Huxley^s  wife ;   but  requested 
John  Huxley  to  take  a  gun  of  him,  and  apply  it  on  the  notes ; 
and  it  was  agreed  betiireen  them,  that  J.  Huxley  should  take 
the  gun  upon  trial,  and,  if  he  liked  it,  he  should  allow  $14 
on  the  notes.     If  he  did  not  like  it,  he  wa^  to  return  it. 
John  Huxley  test'rfied,  that  he  received  of  fVm.  Huxley  two 
notes  against  Ballf  in  the  state  of  Ohio,  one  for  j^SO,  and  one 
for  $20y  as  they  ^ere  read  to  him  ;  that  he  could  neither 
^ead  nor  write  ;  that  he  went  to  BalPs^  as  stated  by  H  Hudu* 
ley^  in  company  with  him,  and  told  Ball  that  he  had  notes 
against  him,  which  were  given  to  Wm.  Huxley,  one  for  $30 
and  one  for  $20,  and  he  answered,  that  whoever  held  the 
tiotes  must  pay  him  for  keeping  Wm»  Huxley^s  wife.     The 
witness  requested  Ball  to  pay  him  some  money  ;  but  Ball 
9aid  he  could  not.     He  then  requested  him  to  let  the  witness 
have  some  leather  ;  but  Ball  answered,  that  he  had  non^  to 
spare.     The  conversation  then  followed  about  the  gun,  as 
'stated  by  H.  Huxley,    The  witness  took  the  gun,  but  after- 
>rards  returned  it,  and  sold  the  $30  note  to  one  Clarke. 

The  counsel  for  Ball  insisted,  that  be  ought  not  to  be  pat 
upon  bis  defence,  till  Rowley  bad  proved  t|ie  actual  destrue*- 
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tk>n  of  the  note*    The  counsel  for  Rowley  insisted,  that     Albany, 

there  was  already  sufficient  evidence  of  the  destruction  of  ^'^^^^^^^ 

the  note,  or,  at  least,  sufficient  to  entitle  him  to  go  to  the 

jurj,  upon  the  ground  that  he  had  proved  the  loss  of  the 

note  after  it  fell  due.    Tbis^was  opposed  by  jBa/i^^  counsel ; 

and, 

The  Judges  gave  their  opinion,  that  the  several  matters 
proved  and  given  in  evidence,  were  not  sufficient  to  entitle 
RowUy^s  counsel  to  go  to  the  jury,  inasmuch  as  an  actual 
destruction  of  the  note  had  not  b^een  proved  ;  that  Rowley 
could  not  recover  on  a  negotiable  note,  although  it  was  lost 
after  it  became  due,  unless  this  was  followed  by  proof  of  its 
destnictioo  ;  and  gave  judgment  of  nonsuit.  T^o  this  opin- 
ion, Rowley^s  counsel  excepted  ;  and  the  cause  came  to  this 
Court  upoB  ^  bill  of  exceptions,  containing  the  above  mat- 
ters. 

J  Sam^otij  (or  the  plaintiff  in  error,  briefly  stated  the  case^ 
and  cited  Pintard  r.  Tackingtoriy  (10  JoAn,  Rep.  104)  ChiU 
on  Billa,  PhU.  ed.  ^2  ;  Maritis  on  Bilh^  1 9  ;  Maxwell  on 
BilU^  136;  Meeker  v.  Jackson,  (3  Yeales^  Rep,  442)  2 
Qtmpb,  Rqf.  214,  note  to  Pierson  v.  Hutchinson;  Freeman 
V.  Boynton.  (7  Mass.  Rep,  463,  486, />cr  Parker^  J. Y Brown 
V.  Messiter,  (3  JIf.  4^  &  281)  Anderson  v.  Robsoyi,  (2  Bay^s 
Rep.  495.)  These  authorities,  he  said,  supported  the  position 
that  an  action  may  be  sustained  on  a  lost  note,  though  ne- 
gotiable, if  lost  when  over  due. 

At  any  rate,  the  Court  below  erred  in  not  sufTering  the 
plaintiff  below  to  go  to  the  jury^  upon  the  presumption  af- 
forded by  the  circumstances,  that  the  note  had  been,  in  fact, 
destroyed. 

J«  Dickson,  eontra.  The  only  real  question  in  the  Court 
of  Common  Pleas  was,  whether  the  appellee  had  a  right  to 
go  to  the  juiy ;  though  the  Court  may  have  given  rea- 
sons winch  are  not  strictly  confined  to  that  point.  IJfor  does 
it  appear  that  the  grounds  taken  by  the  Court  were  the  only 
foandation  of  the  oonsutt.  There  might  have  been  other 
olqectioBs  i  and|  if  tbey  appear  upon  ti^  case,  we  certainly 
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ALBANY,     have  a  right  to  insist  upoo  (hem,  thouglrthe  Court  may  hxw9 
^^'J^^^^J^^'  stopped  short,  and  d««fflfed'  the  reasons  actualJy  gi^eirsaffi- 
Rowley       cicnt.     In  truth,  the  Ckuirtwitt- perceive  that  there  wem- 
BaU,        other  and  important  reasons.  In  the  first  place,  theerfdenca 
of  the  execution  of  the  note  was  altogether  insufficient.  So 
was  the  proof  that  it  had  ever  been  transferred  to  the  plain- 
tiff.    (Shaver  v.  £A/e,  16  John.  201.)      And  more  than  this, 
Jm  Huxley^  who  transferred  the  note  to  Clarke^  was  interes- 
ted,    (id-)    Both  these  considerations  might  have  entered 
into  the  decision  given  by  the  Common  Pleas ;  and,  at  any 
rate,  we  have  a  right  to  the  benefit  of  them  here. 

No  action,  however,  will  lie  on  a  promissory  negotia- 
ble note,  lost,  but  not  destroyed.  If  the  note  were  lost  t>e- 
fore  it  fell  due,  there  could  be  no  question  on  the  subject  • 
and  we  contend  that  its  being  due  can  make  no  difference* 
True,  in  an  old  edition  of  Chittif^  it  is  said  that  an  action  will 
lie  in  the  latter  case ;  and  the  same  remark  is  repeated  in 
the  Philadelphia  edition  ;  but  that  author  refers  to  casea  m 
its  support,  which  have  been  overruled.  {Chit,  on  BilU^  1 95 
to  205,  Phil,  ed.)  He  is  overruled  by  Ptrrson  v.  Hulchin* 
son,  (2  Campb.  Rtp.  211.  6  Esp.  Rep,  156,  S.  C.)  ,Wayof 
V.  Johrison^lS  Campb.  Rep.  324 ;  and  vid.  Bay  ley  ^  169.  Chii. 
m  Bills,  Phil.  ed.  484-5.)  The  case  of  Davis  v.  Dodd,  (4 
Taunt.  602.)  is  also  against  this  action ;  and  Poole  v.  Smithy 
(Holies  Ji.  P.  Rep.  144,)  is  in  point.  The  bill  there  was 
lost  after  it  was  due,  from  the  pocket  of  the  attoniey'a 
clerk,  a  few  days  only  before  the  trial ;  and  the  action  was 
fully  sustained  by  all  the  requisite  proof;  yet,  as  the  bill  waa 
negotiable ;  and  did  not  appear  to  have  been  destroyed,  the 
plaintiff  was  nonsuited*  This  case  is  also  susts^iq^  by  sev 
eral  authorities  cited  in  a  note,  (id.  1 45.) 

But  suppose  the  action  will  lie,  it  cannot  be  sustained 
without  a  previous  ofier  of  an  indemnity  against  the  Dote, 
That  the  note  was  due,  and,  therefore,  subject  to  all  the 
equities  between  the  original  parties,  or  that  an  action  apoo 
it  is  defeasible  by  the  defendant's  proving  the  loss,  are  nei* 
ther  of  them  sufficient  answers  to  this  objection.  Chiiiy^ 
(vid.  Phii.  ed.  197,  200)  lays  down  his  doctrine  with  this 
qualification,  iu  relation  to  a  note  trafuierabla  by  deiiveiy, 
though  it  b«  lost  whm  •vtr  dae* 
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Bot,  in  apy  event,  we  saj,  the  remedy  is  in  Equity  alone ;     albant, 

•    .       . .   i  .  /.  .  .•     .1  c      J  October,  1824. 

and  should,  from  the  very  nature  of  the  subject,  be  connnea 


exclusively  to  the  Court  of  Chancery.     It  is  so  upon  author-       Rowley 
ity  ;  for,  most  obviously,  Equity  would  not  relieve^  if  a  rem-         ^^^ 
edy  could  be  had  at  law.     This  is  the  distinction  upon 
which  a  Court  of  Chancery  rests  its  jurisdiction.     The  fol- 
lowing authorities  fustain  both  these  positions.     (JValmsley 
V.  Ckild^  1    Vt8.  Sen.  341.     1  F(m6.  £?.   17.     Ex  parte 
Greenwm/^  6  Fes.  Jun.  812.)     In  the  last  c^se,  speaking  of 
the  very  point  under  consideration,  the  Ld.  Chancellor  says, 
*'  There  must  be  a  complete  indemnity  going  to  all  the  con- 
sequences against  the  holder,  if  the  bill  has  not  been  paid ; . 
and  against  any  demand  that  may  be  made  by  future  possi- 
ble holders,  if  it  should  have  been  paid.     When  I  wasCh; 
Justice,  I  tried  an  action  in  the  Common  Pleas,  upon  a  bill 
alleged  to  be  lost ;  which  had  been  previously  lost  by  the 
payee.     An  indemnity  was  offered  by  bond,  but  I  nonsuited 
the  phintiff.    The  counsel  objected  strongly  upon  the  offer 
of  indemnity  \  and  it  came  before  the  Court  upon  a  motion 
for  a  new  trial ;  and  there  was  a  long  discussion  upon  the 
nature  of  Uiese  indemnities  in  a  Court  of  Law.    Th^  Court 
bad  not  come  to  a  decision  upon  it  when  I  left  them ;  and  I 
do  not  know  the  result.    But  I  could  never  understand  by 
what  authority  Courts  of  Law  compelled  parties  to  take  the 
indemnity."     The  course  of  practice,  on  trials  at  law,  will 
demonstrate  the  importance  of  the  Ld.  Chancellor's  remark, 
that  a  most  full  and  complete  indemnity  should  be  given ; 
which  can  be  eflecled  under  the  direction  of  a  Court  of  Equi- 
ty only.     Although  the  note  were  negotiated  never  so  loi^ 
afler  it  is  due,  all  the  plaintiff  is  bound  to  prove  at  the  trial,  is 
the  esistence  and  loss  of  the  note,  and  that  he  was  the  hold- 
er.    The  burthen  of  shewing  when  the  note  was  transferred^^ 
in  order  to  let  in  the  defence,  lies  with  the  defendant.    TiH 
the  contrary  is  shewn,  the  legal  intendment  would  be  that  • 
the  note  was  transferred  before  it  fell  due,  in  the  fair  course 
of  trade;  and  that  the  plaintiff  is  a  bona.Jide  holder.    Both 
the  hazard  and  expense  of  such  testimony  should  fall  on  the 
one  who  is  in  fault,  the  loser  of  the  note.    I'his  is  one  of 
tha  consequences  of  the  loss  against  which,  in  the  language 


308  CASES  IN  THE  SUPREME  COURT 

AiBANT,  of  tbe  Ld.  Chancellor,  the  party  should  be  indemDified.  A 
October^m.  Court  of  Law  18  not  so  constituted  as  to  be  able  to  afford 
such  a  protection.  Their  course  of  proceeding  is  opposed 
to  it.  Chancery  alone  is  a  competent  foruro.  The  powers 
of  that  Court  are  more  ample,  and  alone  can  give  full  and 
adequate  relief.  But,  at  any  rate,  whether  the  question  be- 
longs to  this  or  the  other  side  of  the  hall,  indemnity  must,  in 
all  cases,  be  given.  In  the  principal  case,  it  has  not  been 
even  offered  or  intimated. 

It  is  said,  this  Court  have  already  settled  the  question 
against  us ;  but  no  case  goes  so  far.  In  Pintard  v.  Tacldng^ 
toHj  (10  John.  104,)  it  did  not  appear  that  the  note  was  ne- 
gotiable; and  the  Court  expressly  recognize  the  authority  of 
Pierscn  v.  Hutchinson^  and  Ex  parte  Grtenway^  upon  whicb 
we  rely ;  and  by  which  the  action  was  denied  upon  lost  ne- 
gotiable paper.  Meeker  v.  Jackson^  (3  Yeates*  Rep*  443,) 
was  not  the  case  of  a  negotiable  note.  But,  if  otherwise,  it  , 
has  no  application  here.  The  state  of  Pennsylvania  has 
properly  no  Court  of  Chancery,  and  the  Supreme  Court  of 
Law  has  been  driven  to  the  necessity  of  exercising  equitable 
powers.  This  is  sanctioned  by  a  law  of  that  state ;  and  the 
decision  cited  was  the  offspring  of  this  mixed  authority* 
Brown  y*  Messiter^  (3  M.  ^  S.  281,)  passed  ex  parte^  on  a 
rule  to  shew  cause,  which  was  made  absolute  before  a  shigle 
Judge,  without  looking  into  the  authorities*  All  that  Free^ 
man  v.  Boynton^  (7  Mass.  Rep.  486,)  contains  on  this  head,  is 
a  dictum  of  Mr.  Justice  Parker^  remarking  that  a  lost  note 
may  be  made  good  by  indemnity ;  without  saying  that  it 
would  be  so  of  a  negotiable  note,  or  whether  the  indemnity 
is  to  be  taken  by  a  Court  of  Law  or  Equity.  In  Anderson 
V.  Rohson^  (^  Bay^  495*)  also,  it  did  not  ap|)ear  that  the  bill 
was  negotiable,  nor  was  any  question  made  as  to  the  jurisdic- 
tion of  the  Court.  The  only  question  was,  whether  tbe 
•proof  of  loss  was  sufficient* 

Samson^  in  reply.  The  gentleman  has  no  right  to  exam- 
ine questions  here,  which  were  not  made  in  the  Court  below. 
The  discussion  should  be  confined  to  the  points  distinctlj 
made  upon  the  face  of  the  bill  of  exceptions  \  and  cabnot  be 
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extended  to  the  whole  merits  of  the  case,  either  as  it  appears     albak t, 
from  the  facts  in  the  bill,  or  might  possibly  have  ewsted  in-  ^^.^^i^^^ 
the  Common  Pleas.     The    case  was  there  put  upon  the       Rowley 
ground,  alone,  that  an  action  is  not  maintainable  upon  a  lost         ^^ 
note,  but  that  this  must  be  followed  by  evidence  that  the 
note  was,  in  fact,  destroyed.     Such  were  the  points  embra- 
ced by  the  application  for  a  non-suit ;  and  such  the  pointa 
decided  by  the  Court*     We  hear  not  a  syllable  of  indemnity* 
No  objection  was  made  on  account  of  its  absence.    And  if 
,  such  a  difficulty  bad  been  started,  non  constat^  but  it  would 
have  been  immediately  obvidted  by  the  proof;  or  the  requi- 
site indemnity  produced  and  given  upon  the  spot,     it  is  8uf< 
ficient,  if  it  be  tendered  or  given  upon  the  trial. 

All  the  elementary  writers  agree  that  an  action  is  main- 
tainable  upon  a  lost  promissory  note,  though  it  be  negotiable ; 
and  it  is  using  too  broad  a  language,  to  say  that  the  English 
decisions  are  opposed  to  this.     In  all  the  cases  (with  the  ex- 
ception of  Poole  V.  Smithy)  where  the  action  has  been  denied 
the  note  was  lost  before  it  fell  due,  though  perhaps  that  fact 
does  not  expressly  appear  in  the  report*  In  Piersony,  Hatch* 
tn«on,  the  plaintiff  was  nonsuited  becatise  the  destruction  of 
the  note  did  not  appear  in  proof;  and  the  reason  assigned  by 
Ld.  Ellenborough^    in   conclusion,    is,  that  the  defendant 
might  be  compelled  to  pay  the  bill  a  second  time.     This  re* 
mark  implies  that  the  bill  was,  in  fact,  lost  before  it  fell  due  j 
otherwise  there  would  have  been  no  possible  obligation  to 
pay.     Poole  v.  Smithy  decided  at  nisi  prius^  I  ventui e  to  say, 
is  the  only  case  where  a  recovery  was  ever  denied  upon  a 
bin  or  note  lost  when  over  due.     In  that  case,  the  bill  had 
been  drawn  more  than  6  years  before  the  (rial;  and  the 
proof  was  wretchedly  defective  that  there  was  a  subsisting 
debt  upon  the  bill.     All  the  proof  of  the  demand  upon  the 
trial  was,  that  it  had  been  shewn  to  the  acceptor  after  the  ac« 
tioD  was  brought,  who  admitted  the  acceptance  to  be  hit 
band  writing,  but'  said  he  was  under  no  obligation  to  pay^ 
ID  as  much  as,  between  him  and  the  drawer»  it  had  been  sat- 
iafied  by  other  bills.'   The  Ch.  Justice,  upon  this  proof  com* 
ifig  out,  remarkedi  geaerallj,  that  tbia  avideace  waa  not 
Voi..iU.  40 
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ALBAvr,     CDOogh  without  producing  (he  bill ;  but  upon  the  matter  be. 
ober,  1824.  j^^^  p,^gpj  j^y  ^j^^  plaintiff  ^9  counse),  he  concludes,  '*  Upon 
the  ground  of  the  non-production  of  the  bill,  1  think  I  am 
called  upon  to  non-suit  the  plaintiff.     The  rule  is  an  ex- 
tremely salutary  one,  and  ought  not  to  be  relaxed.'^    It  ii 
evident  that  this  case  depended  on  its  own  special  circum- 
atances«    The  demand  was  a  stale  one  ;  which  fortified  the 
defendanf  8  declaration  on  its  being  presented,  that  it  bad 
been  paid.     There  was  enough,  independent  of  the  loss,  io 
ahow  that  the  plaintiff  should  be  non-suited.    In  Pametl  f. 
iZocAe,  (6  Esp.  Rep,  76,)  it  was  held  enough,  either  to  pro- 
duce the  note  or  shew  it  to  be  lost*     In  Davis  v«  Doddy  the 
prominent  question  was  as  to  the  form  of  the  action  ;  and 
whether  the  plaintiff  should  not  have  gone  upon  the  promise 
to  give  a  new  bill.     The  Court,  to  be  sure,  intimate  that  no 
action  will  lie  ;  but  the  remark,  as  to  this,  deserves  no  great- 
er weight  than  the  merest  obiter  dictum. 

It  is  true,  as  remarked,  that  Courts  of  Equity  give  relief; 
and,  on  compelling  the  payment  of  a  lost  bill  or  note,  they  re- 
quire an  indemnity  from  the  complainant ;  but  this  power  to 
take  an  indemnity  is  not,  as  supposed,  the  source  of  their 
jurisdiction.  A  paper  has  been  lost  through  accident,  which 
is  a  very  usual  and  broad  ground  of  going  into  a  Court  of 
Chancery ;  but  it  was  never  denied  that  a  Court  of  Law 
have  a  concurrent  jurisdiction  in  such  cases,  provided  the 
truth  can  be  reached  without  the  aid  of  the  defendant's  oath. 
This  generally  becomes  necessary  in  case  of  loss ;  and  when 
ti)e  cause  is  once  in  a  Court  of  Chancery,  it  requires  an  inr 
demnity  as  an  incidental  means  of  making  ail  parties  secure* 
The  question  of  indemnity  is  one  of  form  merely;  and  de- 
pends upon  the  difierent  manner  in  which  the  Courts  are 
organized,  and  their  different  course  of  proceedii^.  In  the 
case  before  the  Court,  ne  indemnity  has  ever  been  required* 
A  recovery  would  forever  conclude  against  any  fiiture  ac*- 
tion  upon  this  note.  The  possibility  that  the  maker  may 
not  be  able  to  make  out  a  defence  on  the  ground  of  that  re- 
covery, would  be  equally  an  objection  to  maintaining  any  ac- 
tion for  any  cause,  and  especially  upon  negotiable  paper. 
In  all  cases,  the  defendant  runs  the  hazard  that  tb^  plaiotiff 
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inajr  not  be  an  honest  holder;  and,  if  so,  the  first  recovery     albakt, 

will  not  avail  him  against  a  second.     The  loss  merely  varies  ^^^H^^.^^^ 

the  mode  of  getting  this  link  into  the  chain  of  proof.     Pier' 

^onj»  Hutchinson  k^n  point,  that  a  Court  of  Law  have  no 

power  to  exact  an  indemnity.     If  th^  defendant  insists  upon 

one,  he  must  go  into  Chancery  himself,  provided  the  plaintiff 

refases  to  give  it, 

fWooowoBTH,  J.  It  certainly  cannot  be  necessary  to 
pursoe  the  question  of  indemnity.  The  defendant  should 
have  put  himself  upon  this  defect  in  the  Court  below.] 

[Sdtherlakd,  J.  It  strikes  me  that  the  only  objection 
made  below,  and,  of  course,  the  only  one  which  the  defend* 
ant  tan  properly  take  here,  is,  that  the  action  was  not  sus* 
taioable,  because  the  actual  destruction  of  the  note  was  not 
prored.J 

Samson.  T  would  then  only  add,  that,  to  turn  the  party 
out  of  Court,  upon  the  ground  that  he  should  have  gone  to  % 
Court  of  Equity,  would  he  to  deny  him  all  remedy.  On  Br 
Jing  his  bill^  he  would  be  told,  in  the  uniform  and  settled 
language  of  the  Court  of  Chancery,  that  it  is  beneath  the 
dignity  of  that  Court  to  interfere  in  a  matter  of  ^30.  Such 
has  been  the  decision  of  that  Court,  and  such  it  will  of  course 
be  again,  unless  an  exception  arises,  and  our  reception  is  to 
be  more  favorable  on  the  other  side  of  the  hall,  from  the  cir- 
cumstance of  our  being  sent  there  by  this  Court.(a) 

Curia^  per  Woodworth^  J.  No  exception  was  taken  to 
the  proof  sciven  as  to  the  execution  of  the  note*  Were  it  ne« 
cessary,  however«.to  express  an  opinion,  I  should  considep 
the  evidence,  pnma  facie,  sufficient  The  witness  stated  to 
the  defendant  that  he  held  two  notes  against  biio,  given  to 
William  Huxley  ;  one  for  ^30,  the  other  for  $20.  The  de- 
fendant,  in  reply,  admitted  the  notes,  and  offered  to  make 
part  payment*  The  identity  of  the  note  to  which  the  con* 
fession   related,  is  established  with   reasonable  certainty. 

(a)  Vid.  MitcheU  T.  Tighe^  I  Hopkifu^  Chancery  Rep.  1 19.     FredetdfergK 
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ALB  ART,     The  case  of  Shaver  v.  Ehle,  ( 1 6  John.  201 )  18  clearly  diatiQ' 
^  *'*^'  guishable  from  (he  present 

The  remaining  question  is,  whether  an  action  at  law  cao 
be  sustained  on  a  negotiable  promissory  note,  payable  to 
bearer,  by  a  person  who  was  the  holder,  on  his  proving  that 
the  note  was  lost. 

If  the  note  had  not  been  negotiable,  or,  if  negotiable,  had 
not,  in  fact,  been  negotiated,  the  plaintiff  would  be  entitled 
to  recover.     {Pintardr.  TackiJigton^  \0  John.  104.)    The 
cases  which  have  not  permitted  a  recovery  at  law  upon  ne* 
gotiable  paper  lost,  but  not  destroyed,  were  those  in  which 
the  paper  bad  been  endorsed  before  it  was  lost.    (Piers<yn  v. 
Hutchinson^  2  Campb.  Rep.  2 11 .  Ex  parte  Greenway,  6  Vts, 
612.)    In  this  case,  the  note  being  payable  to  bearer,  the 
holder  could  make  out,  pnma/aci>,  a  cause  of  action,  and  al* 
though  the  note  was  due  at  the  time  it  was  lost,  the  maker 
would  be  exposed  to  the  hazard  of  shewing  that  fact  by  ie^f 
evidence.     It  would,  therefore,  seem  to  be  a  hard  doctrine, 
which  should  place  the  maker  in  this  situation,  without  re* 
quiring  an  indemnity,     in  such  cases,  it  is  better  to  leave 
the  party  to  his  remedy  in  Equity,  where  a  suitable  indem- 
nity  will  be  provided  against  any  subsequent  recovery.  Thii 
subject  peculiarly   belongs   to  Equity  jurisdiction.     In  E» 
parte  Greenway^  Ld.  Eldon  observes,  *'  I  never  could  un* 
derstand  by  what  authority  Courts  of  law  compelled  par- 
ties to  take  the  indemnity.''     In  Pierson  v.  Hutchinson^  Ld. 
Ellenborough  held,  that  whether  an  indemnity  be  sufficient 
or  insufficient,  is  a  question  of  which  a  Court  of  law  cannot 
judge  ;  and  although  there  are  dicta,  that,  upon  the  offer  of 
an  indemnity,  the  endorsee  of  a  lost  bill  may  recover  at  law, 
they  are  so  contrary  to  the  principles  upon  which  the  judi- 
cial system  rests,  he  could  not   venture  to  proceed  up«Q 
them.     Chitiy\  in  his  treatise  on  bills, /?•  173,  ec/.  of  1817, 
is  of  opinion,  that  where  the  bill  has  been  lost  after  it  be- 
came due,  there  is  no  reason  why  the  person  who  lost  it  should 
not  be  permitted  to  proceed  at  law,  without  offering  an  indem- 
nity, inasmuch  as  the  law  would,  in  such  case,  secure  all  the 
parties  to  the  bill  against  future  liability  to  a  person  who  be* 
^roes  the  holder  of  it  afler  it  falls  due.    This  is  uodpubted- 
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!y  correct,  provided  the  maker  of  the  note,  or  acceptor  of     albakt, 
the  bill,  could  prove  that  it  carae  to  the  hands  of  the  holder  ^^^^* 
after  due.     If,  in  the  present  case,  the  plaintiff  recovers      jvrciura 
against  the  defendant,  and  subsequently  a  suit  is  cooinoenced       ^rwia, 
on  the  note  by  another,  claiming  to  be  a  bonajide  holder,  the 
recovery  had  would  not  alone  be  a  sufficient  defence.     The 
defendant  must  also  prove  the  fact,  that  it  was  due  when  it 
was  lost  by  the  preseut  plaintiff.     If  be  could  not,  then  the 
aobaeqiient  bolder  would  recover,  on  the  ground  that  it  4id 
not  appear  he  received  the  note  after  it  bec^ime  due* 

It  is  Dot  necessary  that  the  plaintiff  should  have  a  reme- 
dy at  law  in  such  a  case.  His  redress  is  ample  in  Equity, 
where  the  defendant  can  be  protected  against  subsequent  lia- 
bility.  I  have  not  found  any  adjudged  case  on  this  precise 
point ;  but,  from  the  reason  of  the  thing,  and  the  analogy  to 
cases  where  notes  have  been  lost  afier  they  were  eudor- 
Bed,  I  think  the  action  cannoi;  be  sustained,  without  proying 
tb^t  tt^e  note  w^  destroyed. 

Judgment  affirmed* 


H'CLaas,  late  Sheriff  of  Stbubbit,  against  Srwin  and 
others. 

Placita  of  October  term^  1822.     Memorandum  of  Jt^nU'^    Firttoonatof 
artf  term,  1922.     Steuben  County,  ss.  George  ATClure,  late  ^^  *^ote? 
Sheriff  of  the  county  of  Steuben^  plaintiff  in  this  suit,  com    ^p^  hia  lure^ 
plains  of  Francis  £rzom,  John  Knox  wnd  Eldad  Mead^  de-  th?    ^shenA 
fendants  in  this  suit,  in  custody,  &c.  of  a  plea  that  they  ren*  P^^ 
der  to  him  {^000,  of  debt,  which  they  owe  to  and  unjustly 
detain  from  him,  for  this,  to  wit,  that  whereas  the  said  Fran* 
dsj  John  ir  Eldad,  and  one  Benjamin  Parker^  in  his  life  time, 
now  deceased,  and  whom  the  said  Francis,  John  ^  Eldad 
have  survived,  heretofore,  to  wit,  on  the  26/A  day  o[  March; 
Jj.  D.  1816,  at,  &c.  by  their  certain  writing,  obligatory,  seal- 
ed^ &c.  and  to  the  Court,  &c«  the  date  whereof,  &c.  ac- 
knowledged themselves  to  be  held  and  firmly  bound  unto 
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ALBA!rr,     the  said  plaintiff.  Sheriff  of  the  county  otStetAen,  in  the 
^^^^^J^^'  above  demanded,  to  be  paid,  &c.  when  they,  the  said  Benja* 
min,  &c.  should  be  thereunto  afterwards  requested  ;  which 
said  writing  obligatory  was  and  is  subject  to  a  certain  con*^ 
dttton,  thereunder  written,  to  the  effect  following,  to  wit : 
Whereas  the  above  bound  Benjamin  Parker  was  appointed 
to  the  office  of  gaoler,  or  gaol-keeper,  of  the  said  county  of 
Steuben^  on  the  said  day  of  Marek^  in  the  year  aforesaid  ; 
^**^  tTfUie  ^'^^f^^^'^i  the  condition  of  the  said  above  obligation  was  such, 
former  execu-  that  if  the  Said  Berymnin  should  well  and  faithfully,  in  all 
^  woaid  not  ^bings,  perform  and  execute  the  trust  reposed  in  him  as  ga<^l- 
suffer  any  pria-  er  of  the  county  aforesaid,  durii^  his  continuance  in  the  aatd 
^pc^fben,&c  office  by  virtue  of  the  said  appointment,  faithfully,  wkhoat 
fraud,  deceit,  or  oppression,  and  would  not^  at  any  ltm«,  nif» 
fer  any  prwnurs  commiiUd  to  his  charge  to  escape  from  said 
prison^  through  his  neglects  until  legally  dischai^ed,  then  the 
said  obligation  to  be  void,  eke  to  remain  in  full  force  and 
mfemag  thmt  virtue.     And  the  said  plaintiff  avers,  that  one    Ohuy  & 
^  ^'-t^^o  '^^^^^^*  afterwards,  to  wit,  on  the  24(A  day  of  March^  jf. 
gaol  oa  CO.  M.  /)•  1817,  at,  &c*  was  committed  to  the  gaol  of  the  said  coon* 
O.HVndnLdk  ^7  ^^  Steuben^  he,  the  said  Benjamin^  then  being  gaoler  as 
cr  negiii^enUy  aforesaid,  uhder  and  by  virtue  of  the  said  appointment,  in 
*"  ^^  the  said  writing  obligatory  mentioned,  on  a  capias  ad  satisfa- 

ciendum^  directed  to  the  Sheriff  of  the, said  county  of  Sieu- 
fren,  and  delivered  to  the  said  George  JiPCture^  then  being 
Sheriff  of  the  said  county  of  Steuben^  issued  out  of  the  So* 
preme  Court  of  Judicature  of  the  state  ofJ^ew  York^  at  the 
suit  of  one  Olney  Hints,  tested  on  the  1st  Monday  of  Janu* 
ary,  A»  D.  1817,  and  returnable  on  the  Ut  Monday  of  Jlfay, 
in  the  year  last  aforesaid,  for  the  sum  of  |{84,07,  with  direc- 
tions endorsed  thereon,  to  receive  the  said  sum  of  |84,07| 
with  interest  from  the  ^Oth  of  Jlugust^  1815,  besides  ShenflT's 
fees.  And  the  said  plaintiff  further  avers,  that  after  thenaid 
Olney  S.  Thatcher,  otherwise  called  Samuel  O.  Thatcher^ 
was  committed  to  the  gaol  of  the  said  county  of  StetAen^  u% 
aforesaid,  he '  the  said  Benjamin  being  such  gaoler  as  afore* 
said,  the  said  Benjamin^  in  bis  life  time,  afterwards,  to  wit, 
on  the  1st  day  of  June,  A.  U*  1817,  at,  &C  n^ligently  Buf- 
fered aud  permitted  the  said  Olney  S.  Thatcher^  otherwise 
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«*Hed  Samuel  O.  Tkatchtr,  he,  the  said,  &c.  then  not  Iwing     AtBANT, 
legallj  diflcbarged,  to  escape  and  go  at  large  wheresover  he  ' 

woald,  oot  of  the  ^ol  of  the  said  couoty,  he  the  said  Benjamin 
being  such  gaoler  as  aforesaid,  anderand  hj  virtue  of  the  said 
appointmeot  id  the  said  writing  obligatory  mentioned,  he  the 
aaid  plaintiff  having  been,  during  all  the  tiine  afor^aid, 
Sheriff  of  the-  said  county  of  Steuben  ;  by  means  of  which  ^i^^^^^    ^i^^ 
said  premises,  the  said  plaintiff  hath  sustained  damages  pitff.  smtamed 
to  a  large  amount,  to  wit,  to  the  amount  of  ^5000,  whereby  '^^^     ^ 
an  action  hath  accrued,  &c« 

Second  county  setting  forth  another  bond,  comniitment  and  tS^^JJjJe^™*^ 
escape  as  in  the  first  count,  and  adding — ^  by  means  of  which  averring  also  « 
said  last  mentioned  negligence  of  the  said  Benjamin,  as  such  ^^  sheriFlfor 
gaoler  as  aforesaid,  in  sufiering  and  permitting  the  said  0/-  ^5^^?"***^ 
n^  S,  Thalcherj  otherwise,  &c.  to  escape  and  go  at  large  out  gaintt     him; 
•f  the  said  last  mentioned  gaol,  and  out  of  the  charge  and  ^^ 
custody  of  him  the  said  Benjamin^  as  such  gaoler  as  last 
i^reaaidt  the  said  Olney  Hinesj  aAerwards,  to  wit,  in  the 
term  of  Jammryj  A.  D.  18 19,  in  the  Court  of  Common 
Pleas  in  the  said  county  otSietAen,  before  the  Judges  of  the 
same  Court,  then  and  now  being  held  at,  &c.  levied  his  cer- 
tain plaint  in  a  plea  of  debt  against  the  said  plaintiff,  as  such 
Sheriff  as  aforesaid,  for  the  same  identical  escape  last  men* 
tioned,  of  the  said  Olney  &  Tkatcher,  otherwise,  &c.  from 
the  gaol  of  the  said  county  of  Steuben,  and  from  and  but  of 
the  chafge  and  custody  of  the  said  Benjamin,  as  such  gaoler 
as  aforesaid ;  and  such  proceedings  were  thereupon  had,  in 
the  said  Court  of  Common  Pleas,  before  the  aforesaid  Judg- 
es thereof,  that  afterwards,  to  wit,  in  the  term  of  February^ 
of  the  said  Court  of  Common  Pleas,  A.  D.  1820,  it  was  con* 
sidered  and  adjudged  by  the  said  Court,  before  the  aforesaid 
Judges  thereof,  that  the  said  Olney  Hines  should  recover 
against  the  said  plamtiff  ^84,07,  of  debt,  and  also  ^25,49,  for 
tlie  damages  which  the  said  Olney  Hines  had  sustained,  on 
occasion  of  the  detaining  that  debt,  over  and  above  his  costs 
and  chaises,  by  him  the  said  Olney  Hines  about  his  suit  in 
that  behalf  expended,  and  for  those  costs  and  charges ^27,- 
B5n  whereof  the  said  plaintiff  is  convicted,  as  by  the  record 
and  proceedings,  &q.  {averring  the  escape  from  the  gaol  of 
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ALBAirr,     Sttuben^  and  the  escape  for  which  the  recovery  was  had^  t^  he 
^,^rv^      the  same.)    And  the  said  plaintiff  farther  avers,  that  after 
M'Ciaro      the  commencenfieDt  of  the  aforesaid  suit  against  him  the  said 
Erwin.       plaintiff,  by  the  said  Olney  Hines^  for  the  said  last  mentioned 
^  .  escape  of  the  said  Olneu  S.  Thatcher,  otherwise,  &c.  froin 

afts.    of    the  the  said  gaol  as  aforesaid,  and  before  the  giving  of  the  said 
^Utti7     ^  j'^g*"^'^*  *>y  the  said  Cdiirt  of  Coimnon  Pleas,  in  favour  of 
the  said  Olruy  Hints,  against  the  said  plaintiff^  for  the  said  last 
mentioned  escape  of  the  said  Oiney  S.  Thatcher,  otherwise, 
&c.  as  aforesad,  to  wit,  on  Che  I  st  day  of  January,  A^  D.  1  S^f 
at,  &c,  the  said  PrOnds,  John  fy  Elilad,  snrlriTors  as  afore- 
said, there  had  notice  of  the  said  suit  which  was  socomrnenced 
as  aforesaid,  by  the  said  Olney  Hines  against  the  said  piatiHiff, 
for  the  said  last  mentioned  escape  of  the  said  Olney  S.  T%ai€hr 
€r,  otherwise,  &c.  from  the  said  goal  as  aforesaid.  By  nfeaas 
of  all  which  said  last  mentioned  premises,  in  this  count  mea** 
wlMTsbj    tha  tioned,  the  said  plaintiff  hath  sustained  damages  to  a  laige 
t^^D^d^il^  amount,  to  wit,  the  amount  of  $5000,  whereby  ao  action 
ages  to  isooo.  hath  accrued,  &c." 

Imparlance  to  October  term,  182?» 
Pieaa  tofint  pUas  to  the  first  coont :  1 .  That  the  said  Benjamin  Aif^ 
^oier  did  not  ^^^  did  not  sufler  and  permit  the  said  Olney  S.  7%at€h€r  to 
to  «ica^*  ^  r*  escape,  and  go  at  large  wheresoever  he  would,  out  of  the  said 
That  O.  S,  T,  gaol  of  the  said  county  of  Sfeti&en,  {coneiudingta  the  C4nmtry») 
mUteSrand'u"  ^'  That  the  said  Olney  S.  Thatcher  was  not  commiUed  to 
•uetothecoun-  the  said  gaol,  whilst  he  the  said  Beniamtn  was  the  gaoler 

try    on     boUi    .  r  ,         ]  j-       ,   \l  .       v 

pleas.  thereof,  {conctudmg  to  the  country.) 

3.  thai  o  ^'  That,  at  the  said  time  when  the  said  Benjamin  is  sop- 
H.  plaintiff  in  posed  to  have  suffered  and  permitted  the  said  Olney  S. 
mitM'%^s,  Thatcher  to  escape,  and  goat  large  out  of  the  said  gaol,  the 
^*  i°d^^  '^'^  ^^*^^!/  ^*'**'  ^'d  permit  and  suffer  the  said  Olney  & 
with  a  Terifi-  Thatcher  to  escape,  and  go  at  large  out  of  said  gaol  where* 
cauoa  ;  soever  he  would ;  and  which  is  the  same  going  at  large  oat 

of  the  said  gaol  in  the  said  first  count  mentioned,  {ecmhtdimg 
with  a  verification  and  prayer  of judgmes^^  4^c. 
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4.  Tb«t  the  said  0//iey  Hinea  did  not,  ataoj  time  Withitt      AtBANTt 
•ne  year  froiBttotiraeofthc  said  escape  of  the  said  0/wey  <>«^^*>^«f' 18«^ 
S!  7%aicAer,  in  the  said  first  count  coentioned,  bring  or  com* 
tnence  any  action  against  him  the  said  Georf(^n  for  the  said 
escape  ;  and  that  the  said  Oeorge  did  not,  at  any  time,  f^ith^     ^  rj^^^  ^^ 
in  the  said  year,  sustain  any  damage  by  reason,  or  on  account  H,  did  not  sim 
•f  the  said  escape,  {concluding  with  a  verificationy  and  prayer  within  '  on* 

^judtMnUnt^  JirC.)  year   *fter  es- 

r/ea^  to  the  second  counts     K  That  the  said  Btnjamm  the  sheriffsas- 

£d  not  suffer  and  permit  the  said  Ohity  &  Thatcher  to  es^  ^Tfrorn'^'thJ 

cape,  and  go  at  large,  as  in  that  count  is  alleged  \  and  fur^  escape  wiihiit 

tlier,  that  the  said  Frand^^  John  ^  EUdad  bad  not,  nor  bad  dudiQ^iriin 

either  of  them,  at  any  time  after  ttie  commencement  of  the  vcnacation. 

•  1       .    .        .  .  ,    rxi         r..  .  .  't  ^  Pleas  to  the 

said  suit  by  the  said  Olney  Hines  against  the  said  QeorgCi  second   county 

and  before Jhe  giving  ot  the  said  judgment  therein  notice  of  ind^^h^de^ 

the  pendency  of  the  said  suit^  (concluding  mith  a  verification  fendants    had 

9nd  prayer  ofjwlgmeni,  ^c.)  °^t  ""p^dii^* 

2.  That  the  said  Olnty  S.  Thatcher  was  not  committed  to  ^'J^^^^^JJ^^g^ 
the  said  gaol  whilst  he  the  said  Beujamin  was  gaoler  thereof ;  oation. 
and  that  the  said  Francis,  John  *  ELdad  had  not,  nor  had  ^^ilt  ;*^ 
either  of  them,  at  anytime  after  the  commencement  of  the  no   notice  of 
aaid  auit  by  ihe  said  Olney  Hines  against  the  said  George^  ^^  ^^  ^ 
^nd  before  the  giriog  of  the  said  judgment  therein,  notice  of  ««cla«<». 
the  pendency  of  the  said  suit,  {concluding  with  a  verijicationf 
rnnd  prayer  of  judgment^  4^c.) 

^.  That  at  the  said  time  when  the  said  Benjamin,  in  th^     3  That  O/ 
laid  second  count  is  supposed  to  have  suffered  the  said  O/-  ^j^^  '^I^^^ 
ney  S.  Thatcher  to  escape  and  go  at  large  out  of  the  said  ^  .°<>  Q^^  * 
gaol,  the  said  Ohuy  Hines  did  permit  and  suffer  the  said  OU  with  the  Uka 
neyS.  Thatcher,  to  go  at  large  out  of  the  said  gaol  whereso-  ©•«wl««o»' 
ever  be  would,  and  which  is  the  same  going  at  large  out  of 
fbe  said  gaol  in  the  said  2d  count  mentioned  ;  that  the  said 
Froneti,  John  Jlr  Eldad  had  not,  nor  bad  either  of  them,  at 
any  tiaoe  after  the  cpmmencement  of  the  said  suit,  by  the 
said  Olney  Ihnes^  against  the  said  George^  and  before  the 
giving  the  said  judgnient  therein,  notice  of  the  pendency  of 
tiiesaidsoit,  (concWtng  m'^Aa  verificaiionj  and  prayer  qf 
judgment^  ^c.) 

Vol.  ilL  41 
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ALBANY,  4.  That  the  said  Obuy  Hines  did  not,  at  any  time  wiibhi 
'  '  ODe  jear  from  the  time  of  the  said  escape  of  the  said  Olntjf 
&  Thatcher^  in  the  said  3d  count  mentioned,  bring  or  conir 
mence  any  action  against  the  said  George,  for  the  said  escape 

^  m,.      _   last  mentioned  ;  and  that  the  said  Francis^  John  &  Eldad^  had 

4«  That    O.  1     I     .  •  ii   ■  .  /si' 

H  did  not  sue  not,  norhad  either  of  them,  at  any  time  after  the  commence^ 

"^tr  fromu'me  ""^"^  ^^  ^^®  *"'*  ^^^  *®  ®*'^  ^^^^^  ^^^^  against  the  said 
of  escape,  no  George,  and  before  the  giving  of  the  said  judgment  tbereiDy 
p^ndfn/l  ind  oo^'ce  of  the  pendency  of  the  said  suit ;  that  the  said  Georg4 
that  sheriff  did  not  plead  to  the  said  suit,  or  give  in  evidence  at  the  trial 
a^r  himself  thereof,  that  the  same  was  not  commenced  in  one  year  from 
of  statute    of  xhe  said  escape  in  the  2d  count  mentioned  as  aforesaid ;  but 

liinitatioQ,    ■  n  « 

With  the  like  wholly  neglected  so  to  do ;  and  so  the  said  Francis^  &c*  say 

•ondoaioD.       ^i^j^t  x^^  gj^jj  recovei-y  was  had  by  the  said  Olney  Hbu9 

against  the  said-  George  in  his  own  wrong,  and  by  his  owo 

default,  {concluding  with  a  verificationj  and  proj/tr  of  judg* 

titeni,  &c.) 

Redieati  /?<;t)/tcfl<to»w  relative  to  the  ^Ir*/ count.     1.  To  Che  3d  plea 

to  the  3d  plea  to  the  1st  count :  That  th^said  Olney  Hines  did  not  penntt 

I^^ILT"  to  ®*^^  ^^^^^  ^^  ®*'^  ^'^y  ^-  2T4a^cA«r  to  escape  and  go  at 
tbo  eouQtry ;  large  out  of  the  said  gaol,  in  the  said  Ist  count  mentioned^ 
wheresoever  be  would,  in  manner  and  forth  as  the  said  Franr 
ct5,  John-&,  Eldod,  survivors  as  aforesaid,  have,  in  their  said 
plea  to  the  said  1st  count  of  the  said  declaration  of  him  the 
said  George  alleged,  (concluding  to  the  cotm/ry.) 

2*  To  the  4th  pl^a  to  the  1st  count :    That  after  the  said 
to'^ut^^^ui^,  escape  of  the  said  Olneg  S.  Thatcher,  \n  the  said  1st  count 
Jadgment     »-  mentioned,  to  wit,  in  the  term  of  Jbntiary,  A.  D.  1819,  of 
Sieriff  for  the  ^he  Court  of  Common  Pleas,  in  the  said  county  of  Steuben, 
^^'^'dft  "^  before  the  Judges  of  the  same  Court,  then,  and  now  being 
the  suit  pend.  held  at,  &c.  the  said  Olney  Hines  levied  his  certain  ptaiDl,ia 
mi:   ^^\  ^  P'®*  ^^  ^^^^  against  the  said  George,  as  such  Sheriff  as 
Twiiloatioii ;     aforesaid,  for  the  same  identical  escape  of  the  said  Olney  S. 
Thalcher,  from  the  gaol  of  the  said  county  of  Steuben^  and 
from  and  out  of  the  charge  and  (Custody  of  the  said  Benjamin^ 
as  such  gaoler  as  aforesaid  in  the  said  Ist  count  mentioned  ; 
and  such  proceedings  were  thereupon  had  in  the  said  Court 
of  Common  Pleas,  before  the  aforesaid  Judges  thereof,  that 
afterwards,  to  wit,  in  the  term  o(  February^  in  thetiaid  Court 
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•f  Corosioii  Pleas.  A«  D.  1 820,  it  w^s  coDaidered  and  adjudg-^     alb  ant, 

€d  by  the  said  Court  before  the  aforesaid  Judges  thereof,  ^^^^;;^^' 

that  the  said  Obuy  Bines  should  recover  against  the  said      M'Clttr« 

GtnTftj  10  the  said  plea,  184,07  of  debt,  and  also  j$25»49       £,V^ 

for  the  damages  which  he  the  said  Olney  Hints  had  sustained 

OD  occasion  of  the  detaining  that  debt,  over  and  above  his 

costs  and  charges  by  him  the  said  Olney   Hines  about  his 

sait  in  that  behalf  expended,  and  for  those  costs  and  chargeSf 

|27,8d,  &€.  whereof  the  said  George  is  convicted,  &c.  as  by 

the  record  and  proceedings,  &c. ;  and  the  said  George  further 

saysy  that  he  was  obliged  to  pay,  lay  out  and  expend,  and 

Dcceasarily  did  pay,  lay  out  and  expend  a  laif  e  sum  of  nQM>ii- 

ey,  to  wit,  the  sum  of  ^0,  in  and  about  his  defence  in  the 

said  suit  so  prosecuted  against  him  by  the  said  Olney  Hines 

lor  the  said  escape  of  the  said  Olney  S.  Thatcher^  to  wit,  on^ 

Ice,  at,  &c«  {averring  the  escape  from  gaol^  and  the  escapefor 

which  the  recovery  was  hud  were  the  same.)     That  after  the 

coraoiencement  of  the  last  aforesaid  suit  against  him  the  said 

George  by  the  said  Olney  Hines^  for  the  said  escape  of  the 

said  Olney  S.  Thatcher  bom  the  said  gaol  a»  aforesaid,  in  the 

iiad  1  St  count  mentioned,  and  before  the  giving  of  the  said  last 

mentioned  judgment  by  the  said  Court  of  Common  Pleas  ia 

fiif  or  of  the  said  Olney  Hines  against  the  said  George  for  the 

■aid  escape  in  the  said  1st  count  mentioned  as  aforesaid,  to 

wit,  on  the  1st  day  o(  January^  A.  O.  1820,  at,  &c.  the  said 

firancis^  &c.  survivors,  &c.  there  had  notice  of  the  said  suit, 

&c.  which  said  suit  was  then  depending  in  the  said  Court  of 

Common  Pleas,  and  undetermined  as  aforesaid,  {concluding 

with  a  veri/ication^'and  prayer  of  judgment,  iic.) 

Replication  concerning  the  second  count,  to  the  3d  plea  ip^  ^  ^^^ 
to  that  count ;  that  they  the  said  Francis^  &c«  survivors  as  to  SM  e^untt 
aforesaid,  after  the  commencement  of  the  said  sifit  by  the  tiie  < 
laid  Olney  Hines  against  the  said  George  for  the  escape  of 
the  said  Olney  S»  Thatcher^  in  the  said  2d  count  of  the  said 
declaration  of  him  the  said  George  mentioned,  and  before 
the  ^Ting  of  the  said  judgment  therein,  had  notice  of  the 
pendency  of  the  said  suit,  in  manner  and  form  as  he  the  said 
fir«orge  hath  ia  the  said  2d  couat  of  the  said  declaration  of 
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ALBANY,     bim  the  said  George,  in  that  bebalfalleged,  (conelvdiM  to  th» 
OeU.b.M824.  ^^„,^  )  ^     '' 

Demurrers  concerning  the  second  count :  to  the  1st,  2d  and 
4(b  pleas  to  that  count,  assigning  for  caufies,  as  to  the  1st 
and  3d  pleas,  that  they  deny  the  matters  contaified  in  that 
count,  making  complete  issues,  without  setting  forth  anj 
Dew  matter  whatever,  and  yet  conclude  with  a  verification  ; 
whereas  they  should  have  concluded  to  the  country ;  and 
assigning  for  cause,  as  to  the  4th  plea,  that  it  is  double  in  allege 
ingthat  no  suit  was  commenced  within  the  >ear,  &c.  and 
also  that  the  plaintiff  neglected  to  plead  that  fact  on  the  tri- 
al in  the  Common  Pleas,  and  also  that  the  defendants  bad  no 
notice  of  the  6uit,  Iec.  Joincfer  in  demurrer. 
RejoiiKler  to  Rejoinobr  Concerning  the ^rsl  count  to  the  replication  to 
repUcation   tp  th^  ^^^i  plea.     That  tlie  defendants  had  not,  nor  had  either 

4th  pieato  l»t  "^  .  ' 

count,  denying  of  them,  at  any  time  after  the  commencement  of  the  said  suit 
•ait%€nding*  ^y  *^  **'**  Oiney  Hints  against  the  said  Geore;e^  in  the  said 
pud  aveiring^  replication  mentioned,  and  before  the  said  judgment  (herein, 
fended  with.  ^^J  notice  of  the  said  suit ;  and  that  the  said  George  defended 
S^owi^^^'  the  said  suit  without  the  privity  or  knowledge  of  them  the 
that  iheriff  said  defendants,  or  either  of  them  ;  also  that  the  said  George 
^^il  bimseU*  ^^^^  ^^  aforesaid  defending  the  said  suit,  wholly  omitted  and 
of  statute  pf  neglected  to  plead  thereto,  ortogivein  evidence,  or  msist. 
On  special  ^p^^  the  trial  thereof,  that  the  said  suit  was  not  brought  or 
ib™?!^  *H  ^^^nf^nf^^oced  against  him,  the  said  George^  within  one  year 
4th  pleas  to  from  the  time  of  the  said  escape  in  the  said  first  count  meo- 
»nd  to  ttleni!  tinned  j  and  so  the  said  Franm^  &c.  say  that  the  said  jiidg- 
joinder  to  the  ment  against  the  said  George^  in  the  said  replication  men* 
the  4th  plea  to  tinned,  was  recovered  against  him  the  said  ij^otge  by  lus  owd 
)£w:^^hT*ti^^  neglect  and  default,  (concluding  with  a  vtrificaiion^  and 
rejoinder   was  prayer  of  judgmtni,^  &c.) 

not       deut'lc,        _  1...*  ..-  t_.. 

withinthe  rule       Dlmcrker  to  this  rejoinder,  assigning  for  cause,  that  it  is 

tee"'' right^^^to  <^o"*^'^  »n  denying  nolice  of  the  suit,  also  in  alleging  that 

hiclnde     two  it  was  defended  without  the  privify,  &c.  of  the  defendants  ; 

^ep^dent  *°*  also  in  alleging  that  the  plaintiff  omitted  to  plead  or  give  in 

piattpre,     re-  evidence  the  statute  of  limitation  :  that  the  rejoinder  con- 

Qiiinng      two 

peparate     an-  cludes  with  a  Verification,  though  it  only  denies  matters  al- 

we'pl^in'^  ledged  in  the  replication,  and  should,  therefore,  have  cob- 
f:luded  to  the  country.    Joinder  in  demurrer. 
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J.  C.  Spencer  J  in  support  of  the  demurrers,  insisted,  1.  Albany, 
That  the  4th  plea  to  the  1st  count  of  the  declaration  was  ^^^^^  ^^^4. 
bad.  because  it  set  up  matter  in  defence  which  was  no  bar 
to  the  action.  It  is  a  plea  of  non  damnificatus^  and  hardljr 
that;  for  the  conclusion  is  not,  in  the  general  language  of  such  ^^^^  ^^^  ^^^^ 
a  plea,  that  the  plaintiflThad  sustained  no  damages*  but  mere-  ermi  facu  con- 
\j  that  he  had  sustained  none  within  a  year  after  the  escape.  ^^^^  codjk^c- 
The  plea  of  non  damnificaitiSy  in  its  broadest  and  most  gen-  t*^  »nd  de^ 
erai  language,  would  not  be  applicable.  It  is  confined  to  a  teudiDgto  the 
mere  bond  of  indemnity.  This  is  not  so.  The  condition  jjjj^*  ^tought 
is,  thai  the  gwiler  shall  well  aiidfaithfutlySn  all  things^  per"  to  b«  introila- 
form  and  execute  the  irmt  reposid  in  him,  «$^.  and  will  no/,  judsrmeot  a- 
«/  any  tme^  suffer  any  prisoners ^  committed  to  his  charsfe.^  to  8»*?*V  -  ***• 
etcapefram  the  prison^  through  his  neglect^  ftntil  legally  dis-  r<«oTpred 
charged^  iic.  The  declaration  avers,  that  he  permitted  an  ^^^^^^^^^^  ^^ 
escape,  an  act  which,  ;!rer  «e,  subjected  him  to  a  forfeiture  of  avadin;?  him- 
the  bond  ;  and,  whether  the  plaiutiS*  had  sustained  damages  guitute  of  Um- 
or  not,  he  most  recover.  This  very  point  \tas  decided  ijp  v***^  ('  ^* 
Andmsv.  Waring  it  others^  (20  John.  Rep.  163)  and  stilrnw  ;  als^ 
more  distinctly  in  the  previous  case  of  IVoods  v.  Rowan  fy  ^^(^^^^  ^' 

Coan^  {5  John,  Rep.  42.)  ^  eriy  concluded 

M  .    «  «  1-       .  1  1       .      «  "withaverifica- 

The  rejoinder  to  the  replication  to  that  plea  is  also  bad,  tion  ;      iaa»- 

for  the  same  reason.     It  not  only  seeks  to  support  the  plea,  troduced' now 


which  is  a  qualified  non  damntficatus^  but  the  matter  which  it  matter      viz, 

the  neglect  of 
the  plniotiffin 
not  ••ttin;  op  a  proper  ddEtnee  to  the  action  for  the  cicape,  which  matter  was  not  set 
ap  in  the  plea. 

Bat  hM,  also,  that  the  plea,  being  properly  one  of  non  damntfientut^vrM  bad,  as  being 
inapplitiable  to  the  condition  of  the  bond,  and  the  breach  assigned  ; 

JiUo^  that  the  matter  of  substance  set  ap  in  the  rejoinder,  viz.  want  of  notice,  negleet, 
Idc  were  no  bar  even  when  taken  in  connexion  with  the  plea  which  it  followed. 
Held,  aiso^  that  the  4th  plea  iq  the  2d  count  was  bed  for  the  same  reasons  ;  and 
That  the  1st  and  2d  pleas  to  the  2d  count  were  defective  in  form  ;  inasmuch  as  ther 
vera  a  mere  denial  af  the  sabetance  of  the  declaration,  and  should,  therefore,  have  oon- 
elodedto  the  country. 

Tlie  plea  of  non  dtsmnifieiUui  is  applicable  to  an  aotton  on  a  bond  to  save  harmlen  and 
mdewtnify  the  obligee,  bat  to  an  action  on  no  other  bond. 

A  gaoler,  who  has  given  a  bo  id  to  his  principaU  the  sheriff,  not  to  permit  an  escape, 
eanftot  defend  himself  against  an  action  for  the  breach  of  that  condition,  upon  the  ground 
that  in  an  action  against  the  sheriff,  for  an  escape  which  the  gaoler  had  permitted,  Uie 
former  neglected  (•  plead  the  statute  of  limitation,  which  bad  run  e^^inst  the  action. 

A  plea,  ilcc  which  introduces  several  facts,  all  of  which  are  neoeasary  to  constitute  bat 
one  point  of  defence,  is  not  bad  for  duplicity. 

A  plea,  kc.  which  introduces  new  matter,  should  oonolude  with  a  verifloatioo. 
Bat  where  it  denies  the  whole  lubftaooe  of  the  plaintiff's  declaration,  it  should  oondada 
Co  Use  country. 
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ALBANY,  coDteioSf  18,  ID  itself,  DO  bar.  It  U  also  bad  for  the  ffpecial 
*^''^^^^-  causes  assigoed— dw/i/fa/y.  (1  Ch.  PL  512)  and  a  wnwig 
conclusioD,  being  to  the  Court  instead  of  the  coontrj.  It  ii 
also  a  departure  from  the  plea.  It  admits  that  the  plaintiff  has 
sustained  damages ;  but  endeavours  to  throw  the  fault  upon 
him,  in  not  pleading  the  statute  of  limitation.  The  plea 
which  it  was  to  support,  denies  the  damages.  The  depar* 
tare  in  Andrus  v.  Waring  was  much  like  this. 

The  Ist  and  2d  pleas  to  the  2d  count  of  the  declaration, 
are  bad  for  the  special  cause  assigned,  viz.  a  wrong  conclo* 
sion.  Each  should  have  concluded  to  the  country;  because 
they  advance  no  new  matter,  but  take  issue  upon  facta  which 
are  fully  and  distinctly  set  forth  in  declaring,  and  upon  which 
direct  issues  should  have  been  taken. 

The  4th  plea  to  the  2d  count  is  still  more  objecftonaUe. 
It  is  not  only  double  or  triple,  but  the  3d  avennent  is  ol^ec-« 
tionable  upon  the  same  ground  which  we  take  in  relation  to 
^  %B  4th  plea  to  the  first  count*  It  sets  up  matter  which  is 
fbbstantially  bad,  and  forma  no  defence.  The  bond  was 
forfeited  to  instanti  with  Thaicher^s  escape,  and  it  cannot  be 
material  whether  the  statute  of  limitations  had  ran  against 
the  escape  or  not.  An  objection  of  this  kind  can,  at  most, 
go  only  to  the  damages.  If  each  fact  set  up  in  this  plea 
would  constitute  a  valid  defence,  they  cannot  be  joined, 

J.  Plaltf  contra.  To  determine  the  sufficiency  of  the  4th 
plea  to  the  Ist  count,  it  is  necessary  to  advert  not  only  to  the 
condition  of  the  bond,  as  set  forth  in  the  declaration,  but  the 
breaches  assigned.  The  condition  was  correctly  stated  by 
the  opening  counsel ;  but  the  only  breach  assigned  is,  that 
the  gaoler  permitted  TluUchtr  to  escape.  To  this,  alone, 
the  plea  was  intended  as  an  answer;  and  if  it  is,  in  truth,  a 
legal  answer  to  the  allegation  of  an  escape,  the  plaintiff's 
action  must  fail.  Being  thus  narrowed  down  to  an  escape, 
the  case  is  altogether  distinguishable  from  that  of  Andrus  v. 
Waring^  relied  upon  by  the  plaintiff's  counsel.  There 
were,  in  that  case,  a  great  variety  of  breaches  insis* 
ted  upon  ;  but  no  escape  from  a  ca*  sa.  was  ailedged.  The 
latter  is  the  only  one  insisted  upon  here,  which  the  plea  at- 
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tempts  to  answer,  by  sayiDg  that  the  Sheriff  was  not  sned  albant, 
for  the  escape  till  aU  actions  were  barred  by  the  etatnte  of  ^>^^^*^^^ 
lifflitatioii  of  one  year;  and  that,  within  the  year,  the  Sheriff 
bad  suaCained  bo  damages.  The  plea  has  all  the  constituent 
requisites  of  a  plea  of  non  darmificahu  ;  and  the  success  of 
the  Sheciff 's  action  must  depend  upon  the  same  ground  as  if 
the  bond  had  been  one  of  mere  indemnity.  If  the  two  al* 
legations  of  the  plea  be  true,  there  is  no  damage  to  the  Sher^ 
iff.  He  should  haTegiren  notice  to  the  bail,  thrown  the  orwa 
on  them,  and  pleaded  the  statute  of  limitations.  Having 
omitted  ttiese  things,  the  whole  is  in  his  own  wrong, 
and  no  damages  are  sustained,  witbin  the  meaning  of  the 
condition.  His  honour  Judge  Woodworih^  who  delivered 
the  opinion  of  the  Court  in  Andrus  v.  Wanng,  remaiics,  that 
a  bond  like  the  one  there  in  question,  was  not  to  be  regarded 
asa  bond  of  indemnity  merely.  If  it  had  been  given  for  indem- 
nity, he  admits  that  non  damnificatus  would  be  a  good  plea. 
It  was  not  necessary  to  express  an  opinion  upon  this  point, 
because  the  rejoinders  were  clearly  bad,  as  being  a  departure 
from  the  plea  ;  so  that  the  demurrers  must  have  prevailed, 
whether  the  plea  wa^  good  for  any  thing  or  not.  Even  as  to 
that  bond,  therefore,  the  question  may  not  be  considered  as 
fully  and  finally  settled  by  this  Court.  It  is  the  less  so,  be- 
cause  his  honour's  opinion  was  founded  on  the  case  of  Woods 
▼.  Rvfwan  &  Coim^  also  cited  for  the  plaintiff.  That  case 
does  decide,  that  a  bond  conditioned  against  an  escape  is  not 
technically  a  bond  of  indemnity,  and  that  a  plea  of  ntm 
damn^atus  is,  therefore,  inapplicable ;  but  it  has  been  re- 
peatedly questioned,  and  finally  overruled,  it  followed  the 
case  of  THUman  v.  Lansings  (4  John.  Rep.  45)  by  which  the 
comtnaDfity  were  so  much  agitated,  that  the  legislature  in- 
terfered by  a  declaratory  act,  in  1809  and  1810;  {sess.  Z% 
£&.  148 ;  f^9S.  33,  cA.  1 87  ;  and  vid.  1  jR.  jL.  439, #•  6)  con- 
fining an  escape  bond  to  the  purposes  of  indemnity  merely^ 
and  finally  declaring,  in  terms,  that  the  bond  shall  be  for  m- 
demnUtf  only*  About  the  same  time,  the  cases  of  Jansen  Y' 
HSUan^  (10  John.  Rep.  549)  and  Ihrry  r.Mandetl^  {10  John, 
Rep.  563)  in  the  Court  of  Errors,  overruled  two  former 
decisions ;  and  the  Court  declared  that,  independent  of  the 
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ALfi.ilrlr,  8fattite,  and  upon  common  law  principles,  the  bond  was! 
October,  1834.  ^^^^  indemnity.  If  so,  according  to  the  doctrine  of  ail  ihc 
MHDlare  Cases,  it  is  enough  for  us  to  plead  non  damnifieaius.  This  ii 
Krwia.  a^^nitted  in  Andrun  v.  Waring.  The  declaration  here  asfigni 
the  escape  alone  for  breach,  and,  quoad  hoe^  the  question  it 
precisely  like  that  in  relation  to  a  bond  for  the  gaol  liberties^ 
In  Andrus  v.  Waring,  the  plaintiflf  proceeded  upon  much 
broader  grounds.  Tlie  declaration  was  in  debt  on  bond, 
generally,  without  noticing  the  condition.  Upon  oyer,  the 
condition  was,  that  one  of  the  defendants  should  well  and 
duly  perform  the  office  of  Deputy  Sheriff,  in  all  things  ac- 
cording to  law,  and  should  render  a  jiist  and  true  account  of 
alt  business  that  diould  come  into  his  hands,  as  a  Deputy 
Sheriff  ought  to  do,  &c#  His  honour,  Judge  Woodworth^ 
may  very  properly  have  said,  that  non  damnijicatus  was  a  bad 
plea  at  this  stage  of  the  pleadings,  because  the  matter  wai 
left  open,  and  it  was  not  seen  to  what  point  it  might  come« 
It  was  not  narrowed  down,  as  here,  to  an  escape  only.  It 
did  not  appeiar  what  the  plaintiff  would  go  for;  whether  for 
moneys  not  accounted  for,  or  neglect  in  the  not  serving  pro- 
cess, or  for  an  escape.  A  plea  or  averment  may  be  good  in 
<me  stage  of  the  record,  though  it  would  be  bad  in  another. 
No  matter  what  followed  that  plea.  Being  bad  at  the  point 
where  it  was  put  in,  nothing  which  succeeded  could  make  it 
good,  even  though  the  matter  might  have  been  so  narrowed 
as  to  render  the  plea  afterwards  applicable,  provided  it  had 
been  reserved  for  a  future  purpose*  That  case  is,  therefore, 
not  applicable  here. 

But  whatever  be  the  merits  of  the  plea,  it  is  said  we 
have  departed  froip  it  in  the  rejoinder  to  which  the  demll^ 
rer  is  taken.     If  we  have  done  so,  as  the  act  consists  merely 
in  following  where  the  plaintiff  led  us,  it  cannot  be  im 
putea  to  us  as  a  fault.     The  departure  will  be  found  in  the 
replication.     This  sets  up  a  recovery  against  JiPClure,  and 
notice  of  the  suit  in  which  the  recovery  was  had.     Not  a 
word  of  this  in  the  first  count  of  the  declaration.     And  is 
the  plaintiff  warranted  in  urging  against  us,  as  a  departure, 
•  the  introduction  of  facts  which  form  an  answer  to  his  replica- 
tion ?  He  shilU  bis  ground,  and,  by  the  replication,  attempt 
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to  ingraft  into  the  first  count  tbe  closing  aremlents  of  the  sec-      Atit  ant, 
ond.     He  enlarges  the  first  count,  by  setting  forth  (acts  en-  ^^<^t^^^^^W4- 
tirely  independent  of,  and  disconnected  with  it ;  calls  upon      M'Ciiir* 
tis  for  an  answer,  and  then  censures  us  because  we  have       Srwib* 
eomplied  with  the  necessity  which  he  imposed. 

There  is  but  a  single  demurrer  to  the  1st,  2d  and  4th 
pleas  to  the  3d  count ;  and  if  we  maintain  any  one  plea  in* 
eluded  in  the  joint  demurrer,  we  must  prevail.  The  second 
count  sets  forth  the  bond,  condition,  commitment  and  es* 
cape,  an  action  brought  for  that  escape,  notice  to  the  defen* 
dants  during  the  pendency  of  the  suit,  and,  finally,  a  recov- 
ery for  the  escape,  against  the  Sheriff  The  first  plea  deniea 
the  escape  and  notice  of  the  suit ;  the  second  denies  the 
Commitment  and  notice  of  the  suit ;  and  the  third  deniea 
the  commencement  of  a  suit  within  the  year^  notice  of  its 
|>endency,  and  that  the  Sheriff  availed  himself  of  the  stat* 
nte  of  limitation  ;  and  all  these  pleas  conclude  with  a  ver- 
ification. 

To  determine  the  manner  in  which  these  plesis  should  con<« 
elude,  it  is  necessary  to  consult  three  classes  of  cases.  Onere^ 
lates  to  a  plea  containing  a  simple  negative  of  a  naked  fact« 
in  which  case  it  should  conclude  to  the  country  ;  a  second 
class  is,  where  it  sets  forth  a  new  fact,  or  a  new  set  of  facts, 
by  way  of  avoidance,  when  it  should  conclude  to  the  Court ; 
and  there  is  yet  a  third  class  of  cases,  where  the  conclusion  is 
good  either  way*     Hedges  v.  Sandoriy  (2  71  R*  459)  belongs 
to  tbe  latter  class.     To  a  declaration  upon  bond,  the  defen- 
dant pleaded  that  it  was  given  for  a  gaming  debt ;  to  which 
the  plaintiff  replied,  that  it  was  given  for  money  justly  due^ 
and  fiot  for  a  gaming  debt ;  and  it  was  held  that  the  replica- 
tion might  conclude  either  to  the  country,  or  with  an  aver- 
ment ;  and,  per  Buller,  3.  ^'  tbe  general  rule  is  that  which 
has  been  stated  by  my  brother  Ashurst.     If  the  replication 
put  tbe  whole  substance  of  the  defendant's  plea  in  issue,  he 
may  conclude  to  the  country*     At  tbe  same  time,  there  are 
exceptions  to  that  rule,  and  there  are  many  cases  in  which 
the  conclusion  is  good  either  way.^'     And  he  illustrates  the 
proposition  by  the  case  of  Sanford  v*  Rogers^  (3  fVils.  /2^» 
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Octob^^lald.  *^^'^  **  That  was  (says  he)  an  actioQ  for  goods  sold.  Pleav 
v^  ^-vw  judgment  recoTered  in  the  K.  B*  for  the  same  profnisesii 
M^Cftirt  Replication,  nul-  tiel  record^  tt  hoc  paratus  est  verijicare^' 
jk^iin.  Demurrer,  and  special  cause  shewn,  thai,  by  &e  replication, 
the  issue  upon  the  plea  in  bar  is  complete,  and  the  plaintiff 
ou^t  not  to  have  concluded  by  a  general  averment  only* 
After  argument,  judgment  was  given  for  the  plaintiff.  The 
Court  thought  that  the  issue  was  completely  joined ;  and, 
therefore,  the  conclusion  might  have  been  otherwise ;  but,  in- 
asmuch as  the  precedents  were  of  conclusions  with  an  aver- 
ment,, they  were  for  supporting  it.  They  said  there  was  no 
general  rule  to  be  laid  down  as  to  these  things.  Praetice 
bad,  in  many  instances,  allowed  special  pleas,  which  amount 
to  the  general  issue  ;  so  conclusions  with  an  averment,  where 
they  may  be  to  the  country.  And  they  said,  that  in  Gardiner  v. 
thker^  {Mick.  I  Geo,  1)  the  defendant  pleaded  another  action 
pending  :  the  plaintiff  replied,  that  the  cause  of  action  was 
different,  abague  Ao€,  that  the  cause  of  action  in  this  and  the 
former  were  the  same  as  alleged-  in.  the  plea  ;  et  hoc  paratus* 
e9U  <$^c.  Special  demurrer,  because  the  replication  should 
have  concluded  to  the  country  ;  but  judgment  was  giv-eato- 
answer  over,  because  the  traverse  makes  the  point  more  cer-* 
tain.  {Sir  T.  Raym,  199.  I  Vet%U  101.  2  Keh.  692,  S. 
PJ)  But  they  concluded  with  saying  it  might  be  either 
way.  So  are  all  the  cases,  except  that  of  ^W/iner  v.  Wiltesj 
which  was  passed  over  without  much  notice.  Therefore,  I 
am  of  opinion  that,  in  such  cases,  the  conclusion  may  be  ei- 
ther way.'^  Mr.  Justice  Ashursi  said,  ^'  I  thought  that  this- 
case  had  been  so  well  settled,  by  a  variety  of  modem  deter- 
minations, that  it  was  not  even  intended  to  be  argued.  The 
genf^ral  rule  is  this  :  Where  the  replication  denies  the  whole 
substance  of  the  defendant's  plea,  there  the  plaintiff  may 
tender  issue,  and  conclude  to  the  country ••  But  where  her 
$electsone  out  of  several  facts  ^  he  may  traverse  that  one^  and 
conclude  with  «  verification^^  The  rule  laid  down  by  Ash^ 
urst^J.  extends*  tn  terms^  to  this  very  case  ;  viz.  the  1st  and 
2d  pleas  demurred  to.  Certain  facts  are  selected  from  the 
declaration,  by  each  plea^  and  denied.    This  warrants  the 
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coDclosion  of  <l  hoc  paratw,  ^c,  (and  vid.  1  Sound,  103,  a,     alb  ant, 

•.(DO  .  '  October,  .«4. 

As  to  dupHcitj  in  the  rejoinder  to  the  replicatton  to 
the  4th  plea  to  the  first  count,  and  in  answer  to  the  objection 
of  duplicity  to  any  of  the  pleadings,  it  is  true,  the  general 
positioa  will  t>e  found  in  Co.  LUt.  304,  a.  that  a  plea,  con- 
taining a  multiplicity  of  distinct  matters  to  one  and  the  same 
thing,  whereuttto  several  answers,  (admitting  each  of  tbeai 
to  be  good)  are  required,  is  not  allowable  in  law.     But  this 
case  does  not  come  within  that  rule.    The  averments  are  not 
of  distinct  matters,  or  independent  facts,  requiring  separata 
answers,  but  all  the  facts  go  to  the  same  point  of  defence.  All 
the  (acta  averred  are  necessary  to  the  defence.     Abundant 
authority  illustrating  this  distinction  is  to  be  found  in  the 
books.     (Robinsfm  v.  Bayley,  1  JBurr.  Rep.  316.    Patcher 
V.  SfragWy  2  John.  Rep.  462.     I  Chit.  PL  512.  Ptomd. 
Rip.     1D3,    194.     Currie  &  fVhiUey    v.  Henry,  2  John. 
Rep.     433.)    Courts  are  liberal  in  allowing  these   pleasi 
where  there  is  the  remotest  tendency,  in  the  several  mat- 
ters,  to  a  single  point  ;    though  there  is   good  sense  in 
the  rule  which  denies  plain  and  palpable  duplicity.    After 
laying  down  the  premises  in  the  plea,  that  the  statute  of  lim- 
itations had  run,  and  following  it,  in  the  rejoinder,  with  the 
hct  that  no  notice  of  the  suit  pending  was  given,  and  no 
limitation  pleaded,  the  concluding  clause  is  mere  matter  of 
inference,  and  may  be  rejected  as  surplusage.    It  wasneces- 
sary  to  say,  the  Sheriff  neither  pleaded,  gave  notice,  or  oth- 
erwise availed  himself  of  the  defence,  after  saying  that  the 
suit  was  barred.    The  whole  is  a  mere  allegation  that  he  did 
not  use  due  and  legal  means  of  defence.    Yet  we  might  have 
been  liable  on  another  contingency,  although  the  suit  was 
barred  ;  as  if  the  Sheriff  bad  given  ua  notice,  and  troubled 
his  bead  no  further  about  it,  and  we  had  sufiered  judgment  to 
go  against  him.    It  was,  therefore,  necessary,  in  order  to  ex* 
dude  all  cause  of  action,  to  shew  that  we  had  no  notice  of 
tbe  suit:     The  rejoinder  embodies  the  whole  merits  of  the 
defence. 

The  same  remarks,  so  far  as  duplicity  is  concerned,  apply 
both  to  the  4th  plea  to  the  second  count,  and  the  rejoinder  ti» 
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ALBANT,     the  replication  to  the  4th  plea  to  the  first  count,  when  takes 

^^^%^^  IP  connexion  with  the  plea  which  it  follows. 

M*Clara 

£rww.  Spencerj  in  reply,  did  ,not  deero  it  necessary,  indeed  it 

would  hardly  be  decorous,  to  enter  into  a  systematick  vindi- 
cation of  the  late  judgment  of  this  Court,  in  Andruf  v.  Wmr 
ring,  against  the  criticisms  of  the  gentleman.     But  he  woul4 
ask  (he  indulgence  of  the  Court  in  remarking,  that  the  his- 
tory given,  of  conflicting  decisions,  and  legislative  declara* 
tions,  relate  entirely  to  another  species  of  bond — a  bond 
given  by  the  sureties  of  a  prisoner  on  execution,  to  secure  hia| 
the  gaol  liberties.     Without  much  regard  to  the  wording 
of  that  contract,  it  is  finally  settled,  that  it  is  one  of  mere 
indemnity.    By  the  force  of  legiHlative  acts,  and  the  decis- 
ions of  our  tribunals,  it  forms  an  exception  to  the  rule  which 
applies  to  all  other  bonds  similarly  worded*     It  is  sufficient 
to  reply,  that  neither  Andrus  v.  Waring^  nor  this  case,  are 
actions  upon  such  a  bond.     The  former  was  on  a  bond  froni 
a  Deputy  Sheriff,  and  the  present  on  a  bond  from  a  gaoler, 
conditioned  against  defaults  in  the  execution  of  their  res- 
pective offices,  against  sufTering  escapes,  &c.     1  be  reason- 
ing of  the  Judge,  therefore,  in  Andrus  ▼•  Waring^  is  soand, 
and  accords  with  the  rule  which  governs  in  these  cases* 
Holmes  v.  Rhodes^  (I  B.  ^  P.  638)  referred  to  in  Andrus  ▼. 
Waring^  is  a  case  as  strongly  to  our  purpose  as  Woods  y« 
Rowan  k  Coon^  (5  John»  Rep.  42.)     The  reasoning  of  the 
fDourt,  in  Andrus  v.  Waring^  was  pertinent  and  necessary^ 
and  moreover  directly  applicable  to  the  plea  of  non  cfamtu- 
Jieaius  in  this  case.     The  question  was  the  same  as  here, 
upon  the  4th  plea  to  the  first  count ;  although  the  plaintiff 
might  not  have  specifically  pleaded  his  damages  in  the  same 
stage  of  the  record.    It  is  said,  we  have  narrowed  down  oar 
claim  to  th^  escape*     So,  in  Andru^  v.  Waring^  the  demand 
was  narrowed  to  a  point,  which  would  as  puch  warrant  a 
plea  of  non  damnifieatus  as  the  preset  declaration.     It  was 
seen,  from  the  nature  of  the  bond,  on  oyer,  what  breaches 
alone  the  plaintiff  could  insist  upon,  and  non  damntficalus 
irould  reach  either  of  them  as  effectually  as  the  present, 
pne  branch  of  the  condition  was,  that  the  Deputy  should 
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pay  oyer  moneys,  wbicfa,  from  its  nature,  must  have  been,  and     albavy, 
was  folIowe4  by  an  averment  that  he  had  neglected  this,  and  '       * 

tbroiTQ  the  duty  upon  the  plaintifT,  by  which  the  latter  had 
received  damage,  fhe  same  remark  is  applicable  to  all  the 
breaches. 

The  duplicity  in  the  rejoinder  is  almost  too  plain  to  admit 
p{  demonstration.  It  sets  up  three  distinct  matters,  rela* 
tiog  to  as  many  distinct  allegations  in  the  assignment  of 
breaches  ;  and  how  is  it  possible  to  dispose  of  the  several  is- 
saes  to  be  jpii^ed  upon  these  matters,  by  a  single  finding  in  the 
postea  ? 

Several  cases  were  cited  by  the  gentleman,  as  to  the  manner 
in  which   pleas  are  to  conclude;  the  general  rule  upon 
which  we  insist  is  not  denied,  and  the  cases  cited  merely  go 
to  riiew  a  well  established  and  admitted  exception  in  the 
plea  or  replication  of  nul  iiel  record.     Some  elementary 
Writen,  it  is  true,  have  confounded  the  conclusion  of  this 
plea  with  a  conclusion  upon  matter  in  pais.     In  relation  to 
ibis,  disconnected  with  matter  of  record,  Chitty  (1  Chit.  PL 
535  (o  539)  reconciles  all  the  cases  to  the  distinction  that, 
where  new  matter  is  introduced,  a  verification  is  proper ; 
bat  where  denial  is  interposed,  either  to  the  whole  substance 
of  the  declaration  or  plea,  or  to  any  insulated  fact  which 
they  contain,  the  proper  and  only  conclusion  is  to  the  coun- 
try.    The  single  anomaly  ^hich  he  allows  is,  where  the 
traverse  relates  to  a  matter  of  record.     Then  suppose  the 
matters  do  all  tend  to  one  point,  in  the  4th  plea  to  the  sec- 
ond count,  and  ih^  rejoinder  in  support  of  the  4th  plea  to 
the  first  coQDt,  being  no  more  than  simple  denials  of  mat- 
ter in  paigj  they  should  not  conclude  with  a  verification* 
What  is  the  pleader  to  do  ?  Carry  on  a  perpetual  negative,  at 
the  will  of  the  defendant?  In  this  way,  the  plaintifT  can  nev- 
er command  an  issue,  and  prepare  his  cause  for  trial. 

It  t6  said  the  rejoinder  contains  all  the  merits  of  the  for- 
mer pleas.  If  so,  it  may  be  added,  that  it  contains  all  their 
faults.  Neither  the  plea  principally  in  question,  nor  the 
rejoinder,  contain  matter  which  will  constitute  a  bar,  if  the 
fubstance  alone  is  to  be  regarded.  That  the  action  was 
aot  bcougbt  gainst  the  Sheriff  within  oae  year  is  no  bar« 
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ALBANY,  The  statute  of  limitation  was  a  privil^e  personal  to  tbe 
October^m.  Sheriff.  It  is  confined  to  him.  The  statute  has  not  exten- 
ded it  to  tbe  bail.  They  are  not  embraced,  either  io  its 
terms,  or  its  policy.  Notice  of  the  suit  pending  was  not 
necessary.  Denying  this  was  a  mere  anticipation  of  what 
the  plaintiff  might  possibly  have  replied,  to  sastain  his  ac- 
tion upon  some  point  not  yet  arisen.  You  might  as  well  an- 
ticipate  the  defence  of  infancy,  by  averring  in  year  declara- 
tion that  goods  were  necessaries. 

Again ;  having  shown,  that  if  the  rejoinder  is  a  mere  ne^ 
ative,  the  conclusion  is  wrong  ;  we  say,  if  it  puts  in  new 
matter,  it  is,  therefore,  a  departure,  and  no  matter  bow  it 
concludes*  Let  the  defendant  choose  either  horn  of  tbe 
dilemma ;  it  is  alike  fatal  to  his  rejoinder. 

Curia^  per  Sutherland,  J.  The  first  point  made  by  the 
plaintiff  is,  that  the  fourth  plea  to  the  first  count  of  the  dec- 
laration is  bad,  as  it  sets  up  matter  of  defence  which  is  no 
bar. 

The  action  is  brought  by  the  plaintiff  as  late  Sheriff  of  the 
county  of  Steu6cn,  upon  a  bond  given  by  Benjamin  Parker^ 
the  gaoler,  and  the  defendants  as  his  sureties,  conditioned 
that  he  should  well  and  faithfully,  in  all  things,  perform  and 
execute  the  trust  reposed  in  him  as  gaoler,  daring  his  con* 
tinuance  in  oflSce,  without  fraud,  deceit,  or  oppression ;  and 
that  he  would  not^  at  any  iime^  suffer  any  prisoner  commitud 
io  his  charge  to  escape  from  the  prison^  through  his  neglut 
until  legally  discharged.     The  first  count  of  the  declaration, 
'  after  stating  the  bond  and  condition,  avers,  that  afler  giving 
the  bond,  and  while  Parker  wasgaoler,  one  Thatsher  was  com- 
mitted to  the  gaol  under  a  ca^  sa.  at  the  suit  of  one  Hints ; 
and  that  after  he  was  so  committed,  Parker^  being  gaoler, 
negligently  suffered  and  permitted  him  to  escape  ;  by  means 
whereof  the  plaintiff  sustained  damage,  &c.     To  this  count 
the  defendant  pleaded  four  separate  pleas,  the  last  only  of 
>rirhich  is  in  question.     It  is,  that  Hines  (the  plaintiflfin  tbe 
execution)  did  not,  within  one  year  from  the  time  of  tbe  es- 
cape, prosecute  an  action  for  it  against  the  plaiotiflf;  and 
0irther|tbat  the  plaintiff  did  not,  at  any  tinokei  wiUtiothe 
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jear,  sostain  any  damage  by  reason  of  the  escape.  (Vid.  1  At  bant, 
R.  L  427,  B.  26.)  To  this  plea  the  plaintiff  replied,  that  af-  ^^**''  ^^^ 
ter  the  escape  of  7%atcker^  Hines  prosecuted  an  action  of 
debt  against  the  plaintiff  for  the  escape,  and  recovered  judg- 
ment ;  and  that  while  the  suit  was  pending,  and  before  judg- 
ment, the  defendants  had  notice  of  it.  To  this  replication, 
the  defendants  rejoin  that  they  had  not  notice  of  the  suit  be- 
fore judgment :  that  the  defence  was  conducted  without 
their  privity  or  knowledge,  and  the  plaintiff  wholly  omitted 
to  plead  or  otherwise  avail  himself  of  the  fact  that  the  stat- 
ute of  liiiMtation  had  run  against  the  escape ;  and  so,  they 
say,  the  judgment  recovered  against  the  plaintiff  was  so  re- 
covered by  his  own  neglect  and  default.  This  rejoinder  the 
defendants  concluded  with  a  verification  ;  and  the  plaintiff 
demurs  to  it  for  two  special  causes^  viz.  duplicity  and  a 
wrong  conclusion. 

Neither  of  the  two  formal  exceptions  are  well  taken.  The 
rejoinder  is  not  double  within  the  sense  of  the  rule  relied 
upon.     The  several  matters  which  it  contains  all  tend  tor 
the  same  conclusion.    The  point  or  main  proposition  which 
it  seeks  to  establish  is,  that  the  judgment  which  Hines  reco-Q^' 
trtd   ^against  the   plaintiffs    was    recovered    against     him 
ikrousrh  his  own  neglect  or  default^   in  not  availing  Atm- 
self  in     his     defence  of  the   fact  that  the  suit   was    not 
commenced  within  a  year  after  the  escape.     In  order  to  main- 
tain that  proposition,  the  defendants  aTer,^r5(,  that  (hey  bad 
no  notice  of  the  suit ;  and  that  the  plaintiff  defended  it  witb- 
oot  their  privity  or  knowledge.     But  this,  of  itself,  is  no 
ground  of  defence  ;  for  if  the  plaintiff  had  set  up  every  mat- 
ter ofdefence  within  the  power  of  the  defendants,  they  were' 
not  injured  by  the  omission.    This  became  important,  there- 
fore, only  when  connected  with  the  subsequent  averment,^ 
that  the  plaintiff  omitted  to  avail  himself  of  a  legal  defence. 
Nor  would  the  latter  averment,  alone,  have  been  sufficient.- 
The  plaintiff,  in  his  replication,  had  distinctly  chai^d  the 
defendants  with  notice  of  the  suit.     If  that  averment  is  ma- 
terial, and  the  defendants  had  omitted  all  answer,  the  notice 
would  have  stood  confessed  upon  the  record  ;  and  been  a 
eoiDplef  e  answer  to  the  allegation  that  the  plaintiff  had  not 
aTailed  hunself  of  every  legal  matter  of  defence.    The  twe 
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ALBANY,     ayemientd,  therefore,  form  ope  connected  proposition;  and 
^  ^^^       '  are  constituent  parts  of  the  saaie  entire  defence.     (!  ChiL 
PL  612,     I  Burr.  316.     2  John.  Rep.  433.     id.  462.) 

The  rejoinder  properly  concluded  with  a  yerificatioD. 
The  averment  that  the  plain tijQT neglected  to  avail  himself  of 
the  (kct  that  the  suit  of  Hines  was  not  commenced  within  a 
year  aAer  the  escape,  was  ne^  matter.  The  plea  allegei 
merely,  that  the  suit  was  not  commenced  within  the  year* 
The  replication  answers  that  allegation,  by  avering  that 
the  defendants  had  notice  of  the  suit.  The  rejoinder 
denies  the  notice  ;  and  then  adds  that  the  plaintiff  neglected 
to  avail  himself  of  that  defence.  Whether  this  be  a  depart- 
ure from  the  plea  or  not  is  a  distinct  question  ;  but  it  ia 
clearly  new  matter;  and  brings  the  rejoinder  within  the  ea* 
tablished  rule  of  pleading,  that  whenever  new  matter  is  in'* 
troduceu  on  either  side,  the  conclusion  must  be  with  a  veri- 
fication.     (1  Chit.  PL  537.     I  Saiind.  103,  n.(1) 

But  the  material  inquiry  is,  whether  the  plea  and  rejoin* 
der  are  good  in  substance.     The  plea  is  substantially  one  of 
non  damnificatus.     This  is  a  good  plea  in  all  cases  where 
the  condition  is  to  indemnify  and  save  harmless  ;  because  it 
answers  the  condition  in  terms.     But  it  is  good  in  that  casd 
only.     (1  Saund.  117,  m  (1)     Cadner  v.  Dalby^  Cro.  Joe. 
363.  .  Horseman  v.  Ohbins^  id.  634.  Hulland  v.  Malkm  tt 
Bristowy  2  fVih.  1 26.     Manser'^s  Case^  2  Rep.  4.      Woods  v. 
Rowan^  5  John.  Rep*  42.     Andrtisv*  Waring^  20  John.  Rep* 
153.)    The  plea  should  go  to  the  right  of  action — ^not  to  the 
question  of  damages.     The  plaintiff,  so  far  as  it  depends  up- 
on the  pleadings,  shows  his  right  to  recover,  by  settii^  forth 
the  bond  with  its  condition,  and  alleging  a  breach  of  that 
condition,  either  general  or  special,  as  the  case  may  reqinre^ 
If  the  defendant,  by  his  plea,  admit  that  the  condition  has 
been  broken,  he  concedes  the  plaintiff's  right  to  recover  ) 
and  by  not  denying  the  breach  assigned,  but  instead  of  do*' 
ing  this,  interposing  the  general  plea  oi  non-dammjicatust  he, 
in  effect,  admits  the  breach.     In  this  case,  the  part  of  the 
condition  alleged  to  be  broken  is,  that  Parker  would  not^ 
at  any  time^  suffer  any  prisoner  to  escape*     The  plea  is^ 
that  the  plaintiff  did  not  suffer  any  damage  by  the    e»- 
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Uq^e.  The  escape,  and,  consequently,  tbe^  breach  of  the  itBAict^ 
coDdition,  are  thus  admitted  i  and  the  right  of  action  follows.  ^  '^ 
Andrus  v.  Waring^  (20  John.  Rep.  153)  is  in  point.  That 
was  an  action  upon  a  bond  giren  by  a  Deputy  Sheriff 
to  his  principal.  The  condition,  so  far  as  it  related  to  the 
question  raised  upon  the  pleadings,  was  substantially  th« 
tame  as  in  this  case.  It  was  held  not  to  be  a  bond  of  indem-* 
nity  ;  and  the  plea  of  non  damnificatus  was  overruled  as  in- 
applicable. The  rejoinder  is  bad  for  the  same  reasons,  and 
must  follow  the  fate  of  the  plea.  It  admits  the  breach  of 
the  condition,  alleging  that  the  plaintiff  might  have  avoided 
the  consequence  only  of  that  breach. 

The  second  count  of  the  declaration  differs  from  the  first 
only  in  this,  that  it  sets  forth  the  suit  and  recovery  by  Hinei 
against  the  plaintiff  for  the  escape  of  Tkalcheti  and  avers  no- 
tice of  that  suit  to  the  defendants.  The  first  plea  to  this 
count  denies  the  escape  of  Thatcher^  and  notice  of  Hinei^ 
suit  against  the  plaintiff;  and  concludes  with  a  verification. 
The  second  plea  denies  that  Thatcher  was  committed  to  gadl 
while  Parker  was  gaoler,  with  notice  of  Hines^  suit ;  and  al-' 
so  concludes  with  a  verification.  As  to  the  third  plea,  there 
IB  no  question,  the  plaintiff  having  replied  and  taken  issue 
upon  it.  The  fourth  plea  alleges  that  the  suit  of  Hines  a- 
gainst  the  plaintiff  was  not  commenced  within  a  year  after 
the  escape ;  that  the  defendants  had  no  notice  of  the  suit ; 
and  that  the  plaintiff  did  not  avail  himself,  in  his  defence,  of 
the  fact  that  it  was  barred  by  the  statute  of  limitation.  The 
plaintiff  demurred  to  the  first,  second  and  fourth  pleas  spe- 
cially ;  and  one  cause  of  demurrer  assigned  both  to  the  first 
and  second  pleas  is,  that  they  should  have  concluded  to  the 
country ;  and  not  to  the  Court.  The  exception  is  well  ta- 
ken. Those  pleas  deny  the  whole  substance»of  the  declara- 
tion. In  such  case  the  plea  should  conclude  to  the  country. 
(1  Chit.  PL  535.  2  T.  R.  439.)  The  fourth  plea  is  good 
in  form,  but  bad  in  substance,  for  the  reasons  which  have  al- 
ready been  given  in  relation  to  the  fourth  plea  to  the  first 
count. 

Judgment  for  the  plamtiff  upon  all  the  demurren. 

Vol.  III.  43 
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ALBANY, 
October,  1824. 

Maacraft 

Ytn  Antwerp.        Thk  People  against  Marsh,  Sheriff  of  Onondaga^ 

cwiginia'^lain-  ^^  October  term,  1 823,  an  attachaieoi  was  granted  against 
tiff  is  a  non-  the  defendant  for  not  brineinein  the  bodices  of  Wallact  and 

resident  of  this   -»   ^        .  .  .       ^  ^  .....  .        • 

■tate^hisettor-  Boktr^  in  acauso  at  the  suit  of  BtUterfield^  which,  at  the  last 
my  'thir^'l^t  ^***'^ry  term,  waB  set  aside  as  irregular,  with  coste.  The 
of  sertiii^  aside  pbintiff,  Buitetfidd^  beinganoa-resident  of  the  state, 

an  attadanent 

ty!j(?ranf^*al      •^^^^^  Porter^  now  moved  for  a  rule  requiring  his  attornies 

gainst  the  to  pay  the  costs,  within  the  13th  general  rule  of  January 
aheriff  for  not         '^  "^  '  ^  ^ 

bringing  in  the  term,  1799« 
body. 

nx%^mw^\^^\      J.  PlcUt^  contra,  said  the  application  certainly  does  not 

nominal  party,  come  within  the  terms  of  that  rule.     The  plaintifis  in  tki^ 

and  the  case  is       *.  .  ^j      a 

within      the  ^^'^  ^^^  ^^^  non-residents* 

•piat    of    the 

13th  rule  of  Curia^  True,  but  the  ptoph  are  a  nominal  party.  The 
1799.  Buit  is  reaJly  in  &vor  of  Butterfield  ^  and  the  defendant  comeap 

within  the  spirit  of  the  rule* 

Motion  granted* 


In  the  matter  of  Mascrapt  against  Van  Antwbrf,  Sheiiff^ 

of  Albany^ 

A  sheriff,  who      jf^^  11 /A,  1824,  a^.  fa.  was  issued,  and  delivered  to  the 

advertises    for  .  . 

sale  on  butone  Sheriff  o(  Albany ^  in  favour  of  Stephen  P.  Schuyler^  against 

notscU^u'^r  ^^V^^^^  Covell^  for  ^60,09,  on  a  judgment  obtained  in  a 

that  and  an-  Justice's  Court,  a  transcript  whereof  had  been  filed  in  the 

lion,    coming  Clerk's  office,  May  6lh^  1824.    On  this  execution,  the  Sher- 

fubeequenUy     iff  advertised  for  sale  two  small  lots  in  Watervliet^  to  be  sold 

to    bis  hands, 

by   virtue  of  June  23d[,  1824.     The  execution  upon  ScAi^/cr'';5  judgncient 

mtisement.  "  ^^  delivered  to  the  Sheriff  on  the  WthMay^  1824,  and  on 

On  a  sale  of  the  same  day  another/. /a.  was  delivered  to  a  deputy  of  the 

whole      pur-  same  Sheriff  against  Cozeil,  in  favour  of  John  V,  Fassett  and 

Twd  h^il  William  L  Seldon  for  ^11 3,72  on  a  judgment  in  this  Court, 

serted  in  the  docketed  March  1 8/A,  1 824  ;  but  the  advertisement  of  sale 

certificate    of  jjj  ^^^  include  this  execution,  which  wa^  delivered  at  a  la- 
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ter  boar  id  the  day  than  that  of  Schuyler.    At  the  time     ALBAinr, 
and  place  appointed  in  the  advertisement,  the  two  lots  were  ^^^^^  ^^**' 
old,     both  executions  being  then  in  the  Sheriff^s  hands,        Beard 
which  was  known  to  the  purchaser  at  the  sale.  William  Mai^  Vi^  Wickl«. 
€fafl  purchased,  at  a  bid  of  %\  75. 

The  question  was  now  submitted  by  /•  V.  N.  YaUs^  in 
behalf  of  Mxscrqft,  and  Comelitts  Van  Antwerp^  the  Sheriff, 
in  person,  whether  in  the  certificate  of  sale  he  ought  to  state 
bo(h  executions,  so  as  to  entitle  the  purchaser  to  all  the  ben* 
efits  of  a  sale  under  both. 

It  was  insisted,  in  behalf  of  Mascraft^  that  when  a  Sheriff 
advertises  on  one  execution,  and  subsequently  receives  an- 
other, the  sale  proceeds  on  both,  without  requiring  a  second 
advertisement.  A  debtor's  property  might  never  be  sold,  if 
every  execution,  as  it  came  to  hand,  required  another  ad- 
vertisement. 

The  Sheriff  submitted,  that,  as  the  advertisement  speci- 
fied but  one  execution,  the  certificate  of  sale  should  be  con- 
fined to  that  alone. 

Curia*  As  the  Sheriff  advertised  on  one  execution  only, 
he  can  state  no  other  in  the  certificate  or  deed  of  sale ;  but 
the  whole  sum  bid  by  Mascraft  should  be  inserted,  that  the 
debtor  or  a  creditor,  coming  to  redeem,  may  know  the 
amount  of  principal  and  interest  he  is  to  pay,  and  the  pur- 
chaser, on  the  other  hand,  be  secure  of  receiving  the  amount 

which  be  has  paid. 

Rule  accordingly. 


Beard  against  Van  Wickls. 

The  plaintiff  declared  upon  a  promissory  note  of  about     ^j^^      ^ 
|103,  and  joined  the  money  counts  in  the  same  declaration,  grenemi  money 

counts  ara 
joined  with  one  on  a  prominory  note  in  the  same  declaration,  it  is  erroneous  for  the  clerk, 
to  assess  the  damages,  without  first  entering  a  nolie  ffrotegut  as  to  the  money  counts. 

Ineoeh  a  case,  the  defendant  cannot  compel  the  plain  tiff  to  eater  a  fwlle  pretefin,  and  it 
is  at  hia  optioB,  to  assesi  damages  by  a  jury,  though  his  claim  he  foaaded  oa  the  note  alone 
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ALBANY,     Judgment  haviog  p^tssed  against  the  defendant  by  default,  the, 
^<!^^\^  '  plaintiff  assessed  bis  damages  upon  a  writ  of  inquiry,  which 
BankofCor    the  defendant  now  moved  to  set  aside,  on  the  ground  tbat 
lambim.      ^^i^^  damages  should  have  been  assessed  by  the  Clerk,  inas- 
6outlMrUn4,   much  as  the  plaintiff's  demand  was  confined  to  the  promisso- 
ry qot^,  upoh  which  alone  he  claimed  damages  before  the 
jury ;  that  the  defendant  ought  not  to  be  subjected  to  the  ad- 
ditional costs  of  a  writ  of  inquiry ;  and  Laws^  {sess.  41,  gA. 
$>9,  5.  IQ)  and  1  Dual.  Pr.  384,  were  cited  in  support  o( 
the  motion. 

R.  S»  Churchj  for  the  motion- 

W»  Sisson,  contra. 

Curttf.  The  pUintiff  cannot  have  bis  damages  assesso^ 
^y  the  Clerk,  where  the  declaration  includes  the  moD^ 
counts,  with  a  count  upon  a  promissory  note,  without  first 
entering  a  noUt prosequi  upon  the  former.  {Burr  v.  WaUr- 
man  *  Wells^  2  Cowen^s  Rep.  36  to  39,  hgie  (/).)  The  de- 
fendant cannot  compel  the  plaintiff  to  enter  a  nolle  prose" 
qui.  This  is  at  his  option  ;  and,  of  course,  be  must  choose 
whether  he  will  proceed  by  assessment  before  the  Clerk,  or 
(L  writ  of  inquiry. 

Motion  denied  with  costs. 


The  Paesidsnt,  Directors  avd  Company,  of  the  Banij; 
or    Columbia,  against  Southerland,  impleaded    witl^ 

SOUTHERLAND. 

Fonns  and  "^^^  declaration  was  in  assumpsit,  o^  ^  promissory  note, 
pfractice,  on  dated  July  3  J,  1 820,  for  ^320,02,  with  interest  from  date,  in- 
Lto^uit!^^^  eluding,  also,  the  usual  money  counts.  Pleas,  the  genen^lissue. 

The      inm 
paid  is  to  be  deemed  stricken  out  of  the  declaration,  and  unless  a  lai^^er  snm  is  proTed  by 
the  plaintii^  at  the  trial,  verdict  should  be  for  the  defendant. 

But  where,  in  such  case,  ft  verdict  is  taken  for  the  plirintifT,  subject  to  the  question  of 
practice,  to  be  settled  by  this  court,  that  questioamuat  be  detennined  oo  a  case  iiiade-*Aot 
us  a  non^enumcrated  jnotioii. 
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and  payment,  with  notice  of  special  matter.  Before  pleadings  Albany. 

on  the  9lA  March,  1824,  the  defendant  paid  $60  into  Court.  ^J^^^«- 

The  cause  was  tried  at  the  last  Columbia  Circait,  before  Bank  of  Co- 

Walworth,  Circuit  Judge,  when  the  plaintiff  sought  to  re-  i™*>^» 

cover  upon  another  note,  given  bj  one  Harris,  under  the  Sontheriand. 
poney  counts,  and  evidence  was  given  on  both  sides  touch* 
iog  this  claim. 

The  defendant  then  gave  in  evidence  the  following  rule  : 

"  David  Southerland,  impleaded  with 

Eienezer  Sotuherland, 
ads. 
The  President,  Directors  ^  Company. 

of  the  Bank  of  (Jo/Mmtta.  J  In  Supreme  Court, 

March  5(A,  1824.  On  motion  of  M^Kinstry  ^  Taltmadge, 
attorneys  for  defendant,  ordered,  that  the  defendant  have 
leave  to  bring  into  Court  $60  ;  and  thereupon,  unless  the 
plaintiff  shall  accept  thereof,  with  costs  to  be  taxed,  in  full 
discbarge  of  this  action,  the  said  sum  of  $60  shall  be  struck 
out  of  the  declaration,  and  the  §aid  sum  shall  be  paid  out  of 
the  Court,  to  the  plaintiff  or  bis  attorney  ;  and  on  the  trial  of 
the  issue  in  this  pause,  the  plaintiff  shall  not  be  permitted 
to  give  evidence  for  the  sum  brought  into  Court. 

(A  copy)        John  Keys  Paige,  Clk.'' 

Also,  the  following  receipt : 

"  Received  from  MPKinstry  ir  Tallmadge,  Esqrs.  the  defen- 
dants' attorneys  in  the  above  cause,  $60,  referred  to  in  the 
above  rule,  and  to  be  applied  or  paid  agreeable  to  said  rule. 

March  9M»  1824. 

JoAn  Keys  Paige,  Clk." 

It  was  admitted,  by  the  counsel  for  the  plaintiff,  that  th^ 
amount  paid  into  Court  exceeded  the  amount  due  upon  the 
note  declared  on,  at  the  date  of  the  rule  ;  and  that  the  rule 
and  receipt  for  the  moneys  had  been  served  on  the  plaintiffs' 
attorney. 

The  Jadge^  having  some  doubt  about  the  practice  of  pay* 
ing  money  into  Court,  said  he  would  direct  the  jury  to  fin^ 
their  verdict,  without  regarding  the  money  paid  into  Court, 
and  reaerre  all  questions  of  practice  for  the  Supreme  Court. 
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ALBAwy,     He  accordii^ly  directed  the  jury,  that  if  they  were  of  opin* 

^^^^Ji^^*  ion  that  the  defendants  were  liable  for  the  amount  of  the 

Baok  of  Co-   Harris  note,  they  would  Cind  a  verdict  for  the  plaintiff  for  this, 

lumbia       together  with  Hie  defendants'  note,  both  being  $  1 82,22 ;  M 

ttouthcrimut   if  they  were  of  opinion  that  the  defendants  were  not  liable 

for  the  amount  of  the  Harris  note,  that  they  would  then 

find  a  verdict  for  the  plaintiff,  for  the  sum  due  upon  the  note 

of  the  defendants,  amounting  to  262,10.     The  jury  found 

for  the  plaintiff,  to  the  amount  of  tlie  latter  sum. 

D,  B.  Tallmadge,  now  moved  that  a  judgment  be  entered 
for  the  defendant,  upon  an  affidavit  stating  the  above  facts. 
The  motion  was  noticed  as  a  non-enumerated  motion.  He 
cited  1  Samd.  33,  n.  (2)  ;  Griffeths  v.  WUliamSy  (I  T.R. 
710.) 

£•  Williams^  contra,  objected  that  the  motion  should  be 
brought  on  as  an  enumerated  motion  upon  a  case  made. 

Curia.  It  is  irregular  to  come  in  this  form*  Like  all 
other  questions  arising  on  the  trial,  which  relate  to  the  di- 
rection of  the  Judge,  or  points  reserved  there,  it  should  be 
.  brought  here  upon  a  case  made.  But  the  practice  is  well 
settled,  upon  the  facts  before  us,  that,  in  a  case  like  this, 
where  money  may  be  properly  paid  into  Court,  the  sutapaid 
in  must  be  considered  as  stricken  out  of  the  declaration.  It 
is  a  defence,  pro  tanto^  and  unless  the  plaintiff  proves  a  sum 
beyond  what  is  paid,  there  should  be  a  verdict  for  the  defen- 
dant. We  deny  this  motion,  with  costs ;  but  as  the  form  of 
bringing  it  forward  has  been  misapprehended,  we  give  the 
defendants  ten  days,  within  which  to  make  a  case,  and  bring 
the  question  properly  before  us. 

Rule  accordingly. 
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J  ALBANr, 

October,  1834. 


M^KiNSTRY  against  Dayu  and  wife. 


Both  the  defendants  had  been  sued,  and  judgment  oV-     A  feme  eoo-  \ 

Uined  against  toem  in  assumpsit ;  but  Davts,  having  been  prisoned  on  a  \ 

dischaiged  under  the  act  to  abolish  imprisonment  for  debt  in  ^(thour*^er  ' 

certain  cases^  be  was  not  liab^  to  the  imprisonment  of  bis  hiuband ;  the* 
body,  and  the  plaintiff  stipujatld  to  allow  him  the  benefit  of  ^^^^, 
this  discbarge,  without  plea.    ^Caving  proceeded  regularly 
to  judgment  against  biro  and  his  wife,  the  plaintiff  issued  a    ^ 
ca.  sa.  upon  which,  by  his  directj^n,  the  wife  alone  was  im- 
prisooed.  # 

C.  Miller^  moved  that  she  be  discbirged« 

£.  WUliamSj  contra. 

Curia.  Clea'-ly,  this  motion  cannot  oe  granted,  kfeme 
€$vert  is  liable  to  be  imprisoned  on  a  ca.  sa,  with  or  without 
ber  husband  ;  and  so  are  all  the  cases  ;(a)  though  it  is  oth- 
erwise as  to  mesne  process.(6) 

Motion  denied. 


(•)  See  Bm.  Ahr.  Baron  &  Feme^  (L)  and  the  ccuet  there  cited* 
(h)  See  Bac.  Ahr.  Baron  4c  Feme^  (L)  and  id.  BmU  m  Ctvtl  Cautet^ 
ifi)  5t  md  tha  em»e$  there  died. 


Jajtskh  and  Janskn,  administrator,  against  Tappen.. 

Motion  for  a  reference,  in  behalf  of  the  plaintiff;  but  it  A  refereaoe 
appeared  that,  besides  other  pleas  upon  which  issues  of  &ct  granted,  if 
were  joined,  the  defendant  had  pleaded  non  assumpsit  in-  JJqJ^^j^  ^ 
fra  sex  amnos^  to  which  the  plaintiff  had  replied,  and  the  de-  cause,  whioh 
fendant  had  demurred  to  the  replication,  upon  which  the  ^hole  actioq, 
plaintiff  had  joined  in  demurrer ;  which  issue  in  law  was  not  widkimastor- 
jet  detenmned ;  and  the  motion  was  opposed  for  this  reason* 
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ALBANt,         MytrA^  Van  Bwrm^  for  the  motion; 

October,  1824. 

H.*M»  Ranteyn;  coDtnj; 

^Curid.    The  motiob  inust  be  denied.    Here  is  a  demur- 

rejy  pending  apon  a  replication"^  a  plea  which  goes  to  the 

%hole  cause  of  action.    The  motion  id  premature ;  for, 

..should  the  report  be  for  the  plaintiff,  still  the  decision  upon 

the  demurrer  maj  be  for  the  defendant,  which  would  render 

this  proceeding  nugatory.      ^ 

*•  •  ' 

J  ^  Motion  denied. 


TkE  People  against  Tefft* 

^lOd^bAil  *^^^  defendant,  a  lustice  of  the  Peace,  being  brought  up 
on  recogni-  on  an  attachment,  at  the  present  term,  for  a  contempt  in  dis- 
rStby"atuch^  obeying  a  rule  to  make  a  further  return  to  a  certiorari,  had 
meat  for  con-  answered  interrogatories,  explaining  the  reason  of  his  neg- 

A  defandant  1^^)  ^"^  ^^^  returned  fully,  and  to  the  satisfaction  of  the 
wf  achmenu  P*^***^*^'*  counsel ;  but  it  was  agreed  that  he  must  pay  the 
for  a  contempt  costs ;  and  thee  only  question  was,  how  much  these  should  be* 
SrrMd^fffe^-  The  defendant  had  been  arrested  upon  the  attachment,  by 
ingtogiTebaU  the  Sheri£  of  the  cbunty  of  Erie,  where  he  resided;  andaf- 
aiwe/but  Uie  ter  being  so  arrested,  the  Sheriff  suffered  him  to  go  at  laifjef 
^*if  o^wiS  "^^^^^  ^^  ^'^  '*''  ^^^  return  day  of  the  attachment,  when  be 
him  before  a  voluntarily  appeared.  Shortly  after  the  arrest,  however, 
i'u^''  Ind  the  Sheriff  told  him  that  he  was  advised  by  the  attorney  for 
haying  ap-  the  plaintiff,,  that  he  must  attend  this  Court  personally,  to  re- 
rnrered^  inter-  tum  the'  attachment,  upon  which  the  defendant  offered  to 
rog^rie^was  g^y^  \y^\]^  ^^  ^  sufficient  recognizance  to  appear,  which  the 
payment  '  of  Sheriff  told  him  he  could  not  accept ;  and  attended  this 

costs,  not  in- 
eluding  the 
sheriff  *B  fees 
for  attendance  npon  the  attachment. 

When,  how,  before  whom,  bail  on  attachment  should  be  taken ;  and  tlM  duty  of  tbt  q£- 
iioer  taking  it. 

What  the  sheriff  sflonld  do  on  arrest 

Party^  own  recognizance  to  be  taken,  or  plaintiff  may  deaaad  bail. 
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Coait  accordindr.     The  Sheriff  made  an  affidavit  that  he     alSart, 
acted  iQ  good  faith,  and  as  he  supposed  his  4utj  to  be*  .^^J-^^. 

J.  Platti  for  the  plaintiffs.  ^^V 

S.  Af.  Hopkins,  contra. 

Curia.  The  usual  practice  is,  when  the  defendant  is  arres- 
ted upon  the  attachment,  either  to  take  his  recognizance,  of 
the  recognizance  of  him  and  his  bail,  conditioned  that  he  shall 
appear  at  the  return  day,  &c.  There  is,  in  general,  no  need  of 
committing  him  to  close  confinement.     But  the  plaintiffs,  or 
rather  the  party  who  prosecutes  in  their  name,  may  exact 
not  only  the  defendant's  recognizance,  but  that  of  a  surety  ; 
and,  in  either  event,  the  books  of  practice  sky,  the  Sheriff 
should,  in  all  cases  of  contempt|  indiscriminately,  take  the 
defendant  before  a  Judge,  who  will  exercise  ik  sound  dis- 
cretion, under  the  circumstances  of  the  case,  whether  die 
defentiant  shall  be  let  out  on  bail  at  all,  and  upon  what  terms, 
whether  upon  his  own  recognizance  alone,  or  with  a  suretj 
or  sureties,  and  in  what  amount*     This  is  highly  reasonable 
and  necessary.     It  would  be  extremely  rigorous,  in  the  case 
of  a  trifling  contempt,  to  commit  a  party  to  close  custody, 
and  finally  conduct  him  (as  in  this  case)  a  distance  of  300 
miles,  at  enormous  expense,  for  a  contempt  which  is,  per- 
haps, merely  technical,  and  unattended  with  a  single  circum-» 
stance  of  aggravation.     We  think,  therefore,  that  when  the 
partj  requires  it,  the  Sheriff  should  take  him  before  a  Judge, 
or  commissioner  authorized  by  the  statute  to  take  bail  in 
these  cases,  who  will  determine  what  shall  be  the  proper 
course,  on  being  instructed  as  to  the  nature  of  the  case.     If 
not  a^ravated,  and  nothing  beyond  costs  appears  to  be  in" 
volved  in  the  issue,  a  recognizance,  in  the  usual  sum  of  1 100, 
will  be  taken,  or  a  larger  sum,  if  the  aggravation  of  the  of- 
fence or  the  amount  in  controversy  shall  demand  more.     In 
ordinary  cases,  too,  when  the  defendant  comes  in  upon  the 
attachment,  his  recognizance  is  taken  in  the  usual  sum,  to 
appear,  de  die  in  diemj  and  answer  interrogatories.     In  the 
present  case,  it  could  not  be  necessary  for  the  Sheriff , to  ia- 
Vei..  111.  44 
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^    ALBAN'7,     cur  the  loss  of  time,  and  the  heavy  dishunBements  ineident 
•  .J^JJJ^^  to  a  personal  atlendance.    Lei  the  defendant  be  discbai^gedi 
on  payment  of  costs  to  be  taxed,  exclusive  of  those  for  the 
attendance  of  the  Sheriflf  upon  the  attachment,  for  the  pur- 
pose of  bringing  the  defendant  into  Court. 

.    Rule  accordingly. 


Jackson,  e»  dtm*  Livingston  and  others,  against  Thurb« 

TON. 

Whew  aver-  At  the  Sullivan  Circuit,  the  jury  found  a  verdict  for  the 
oD^^the^^rouDd  defendant,  which  was  afterwards  set  aside  by  this  Court,  and 
that  it  was  a-  a  new  trial  granted,  zoith  costs  to  abide  the  event.  The  sole 
wai^btof  evi  Igfound  of  settVog  aside  this  verdict  was,  that  thejuiyhad 
^o^M  ba^^  found  against  evidence,  and,  on  deciding  upon  the  case,  the 
payment  of  Court  did  not  advert  to  this  in  teference  to  the  costs  of  the 
party  ^4ainM  ^^^^*  ^^^  '^  '^^^  \ie\x\%  mentioned  to  the  Court,  that  the 
whom  the  jury  rule  was  wrong  in  this  respect— 

Per  Curiam*  It  is  so.  The  jury  having  decided  contra* 
ry  to  evidence,  the  rule  should  have  been,  on  payment  of 
costs  by  the  plaintiff.  Such  is  the  uniform  practice.  Let 
the  rule  be  modified  accordingly. 

Rule  modified. 

Note.  The  order  for  setting  aside  the  verdict,  and  that 
the  costs  abide  the  event,  wai  entered  at  a  previoua  term. 
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October,  1834. 


CowfifT  against  Bush. 

On  error  from  the  IVashin^ton  Common  Pleai.    The     it  is  «itoii«- 
cause  iras  brought  into  that  Court  by  appeal  from  a  Justice's  ^^"  ^'*'o^,^'<^ 
Coart>  wherein  Cowen  recovered  a  verdict  and  judgment  of  pleas  to  pro- , 
$50^  against  Bush.    The  latter  appealed  to  the  Common  ^    ^rl^^m 
Pleas,  and,  according  to  the  rules  of  practice  in  that  Court,  •pp^  ^^^^  * 
assigned  errors  generally,  upon  the  coming  in  of  the  return,  thecaasewith- 
aod  Omen  pleaded  in  ntillo  est  erratum.     The  cause  was,  JJJ'^,,'JJj[^'  ^*5 
thereupon,  continued  by  Curia  advisare  vult^  to  December  parties    elect, 
term  of  that  Court,  1820;  and  then  the  record  proceeded  ^  ^**™  ^ 
as  follows  :  '^  Whereupon  the  said  parties  elected  to  have 
the  said  cause  tried  by  the  said  Court,  and  not  by  a  jury  ; 
and  thereupon  the  said  Court  caused  the  said  parties  to  pro- 
ceed to  the  hearing  of  the  said  cause,  on  the  examination,  in 
open  Court,  of  the  witnesses  named  in  the  said  return,  that 
were  sworn  and  testified  before  the  said  Justice  ;  whereupon  . 
all  and  singular  the  said  premises  being  seen,  and  by  the 
Court,  &c.  fully  understood,''  Sic.    (Judgment  of  reversal, 
as  upon  a  writ  of  erroc) 

L.  Wait^  for  the  plaintiff  in  error.  The  Court  below 
trected  themselves  into  a  Court  of  Error  ;  and  all  the  pro- 
ceedings went  on  upon  this  idea.  They  profess  to  give  judg- 
ment of  reversal  as  to  the  proceedings  of  the  Justice,  where- 
as they  have  no  power  even  to  reverse  their  own  judgments. 
At  most,  this  was  an  arbitration — a  reference  by  consenti 
without  any  agreement  that  the  Court  should  give  judgment, 
which  is  void,  within  the  cases  of  Camp  v.  Root^  ( 1 8  John. 
22)  and  Yattsv.  Russell,  {17  id,  46K)  The  Court  were 
lK>und  to  proceed  upon  this  appeal,  according  to  the  course 
•f  the  common  law,  which  ties  them  to  a  trial  by  jury. 

[Here  fVait  was  stopped  by  the  Court,  who  desired  to  hear 
the  other  side.] 

R,  Weston^  for  the  defendant  in  error.  It  appears  of  rec- 
ord, that  the  parties  elected  the  Court  to  stand  in  the  place 
•f  a  jury,  and  perform  their  office. 
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AiBANT,         [WooDwoRTM,  J.    So  far  it  was  very  well ;  but  where  ii 
•*^;^^^^Xif**-  the  conseot  that  th^  shoulil  go  farther,  and  give  jadg- 
Badrot       meot  ?] 

T. 

Weston.  Numerous  cases  are  cited  in  Yates  v.  Ritssdl^ 
where  the  parties  substituted  a  less  number  of  jurors  than  13 
to  try  the  cause,  upon  which  judgment  was  rendered,  and 
bolden  welL- 

[WooowoRTH,  J.  But  had  the  Court  any  other  righti 
than  what  were  confeVred  by  the  agreement  of  the  parties  I 
h  it  any  thing  more  than  the  selection  of  three  by-standen, 
to  arbitrate  this  matter  ?] 

Weston*    It  is  like  a  trial  by  3  jurors. 

[Sutherland,  J.  But  in  the  cases  to  which  you  allude, 
all  the  forms  of  a  trial  are  preserved — a  venire,  return,  and 

a  formal  verdict  entered.    The  record  was  perfect.J 

• 

Weston*  Certainly  the  same  thing  was  intended  here. 
The  election  spoken  of  in  the  recerd,  implies  an  agreement 
that  the  act  of  the  Court  should  be  equivalent  to  the  finding 
of  the  jury.  A  party  for  whose  t^/iefit  th§  trial  hj  jury  is 
intended,  may  waive  it. 

Wait^  in  reply,  was  again  stopped  by  the  Court,  who  all 
agreed  that  the  case  was  too  plain  for  argument. 

Judgment  reversed. 


Backus  against  Smith. 
^gSrt  whom      ^*  LiviNOSTOH,  moved  to  refer  this  cause. 

a  reference  is 

moved,  may  J.  Platty  contra,  read  an  affidavit,  shewing  that  one  of  the 
•f  the  referees,  referees  named  in  the  notice  of  the  motion  was  not  indiffer- 

inatead  of  any 

•ne  named  in  the  notice  ;  but  he  cannot,  by  shewing  ,pause,  entiUe  hinfself  to  a  fortbar 
iramination.  If  a  name  u  rejected  for  canse,  it  lies  with  the  mover  ta  ^mimiie  a  s^kstt* 
tat«.    ^t  tha  jMTer  is  alwigri  «atiUea  toaewimta  9  raferew. 
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eat  between  the  parties  ;  and  then  claimed  the  right  allow-  ALaAWT, 

ed  the  party  against  whom  the  motion  is  made  to  substitute  v«,^|^^ 

one  referee,  as  of  course,  instead  of  one  named  by  the  mo-  NkhoU 

ver,  and  also  to  nominate  one  instead  of  the  referee  struck  cooirW. 
out  for  cause.                                               » 

Savage,  Ch*  J.  The  settled  practice  is  otherwise.  You 
substitute  one  referee  for  any  one  named  in  the  nptice ;  and 
tbe  moyer  may  substitute  some  other  person  for  the  one 
against  whom  cause  is  shewn.  The  mover  is  always  enti** 
tied  to  the  nomination  of  two  referees. 

lAvingstonj  then  nominated ;  and» 

Pir  totam  Ciiriam^^ 

Rule  accordingly. 


I7icHOL9  against  Cowlks. 
J.  A.  Sp«ncer,  moved  to  set  aside  the  writ  of  certiorari  ^  Aa  affidavit 

for  a  ct^iora- 

to  a  Justice's  Court,  because  the  affidavit  upon  which  it  was  ri  must  not  b% 
founded  was  entitled  in  this  Court ;  and  cited  Hai^ht  v.  Tur-  ^^  *"  ^^ 
ner^  {1  John.  Rep.  371)  and  iVkitneif  v.  Warner y  (2  Comen^t 
Rep.  499.) 

/).  Gi<^,  contra. 

QvriM.    Tbe  motion  most  be  granted. 

Rule  accordingly .(o) 

(•)  See  jS«f4rtf /dteJViiVt,  1  Bmnm.  k  Cretm.  73.  S.  Fr 
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ALBANr, 
Oetober,  18S4 


Bnbr«aels 

SehooLaker.    Cromwbll  against  Van  RfiNSSELAta,  gentleman,  one,  &c. 

wh^ilrli'*^"!      ''•  ^-  ^^^  Rensselaer,  the  defendant  in  person,  mo- 
leiior  of  this  ved  to  change  the  venne  in  this  cause,  but  his  affidai^it  fid 

w"![ffid?vit*to  ^^^  *^**®  **^  ^^  witnesses  were  material  05  arfwfrf6y  com^ 
•h.Dge      the  set ;  nor  did  it  state  that  he  is  a  counsellor  of  this  Court. 

▼eDtief      need 

the       adTice      ^'  Conkliiig,  contra,  objected  that,  for  this  reason,  it  was 
ef       counsel  insufficient. 

that   his    wit- 
nesses are  ma*       /^     . 
terial.  Curia.     We  will  take  notice,  for  the  purposes  ofthis  mo- 

po8«'*SrSii  *'^"'  ^^^^  ^^^  defendant  is  himself  a  counsellor  of  this  Court, 

motion,      Oie  and  requires  no  advice  upon  that  questipn  aliunde. 
eorurt  will  take  '  » 

k   of  the  de-      Conklingy  then  shewing  by  affidavit,  that  a  balance  of  wit- 

ereeofeounsel.  nesses  for  the  plaintiff  resided  in  the  county  where  the  venue 

was  laid,  the  motion,  for  this  reason,  was  denied,  without  costs' 

Rule  accordingly. 


Hasbrouck  &  OTHERS  ogainst  Schoonmakeh. 

efveriS^if the"  ^"^  ^'^'P^^'  ^*''  '^"^^'"S  *''"^«'''  contrary  to  the  sfatote  (1 
•ireuit  for   a  ^-  L.  525,  526,  s.  29,)  the  plaintiffs  had  recovered  dam- 

R.   L.    525-6,        ^     rw    n 

whkh  VhM  Ru^gles,  for  the  plaintiff,  moved  for  treble  damages 

Jebied,  ^  t°  »«d  ti^l^'e  costs.     He  said,  this  did  not  depend  upon  the 

SriVra  no't  ^''"^'^!  '^^^"^^  ""^  ''^'^'-  ^^^^^^  ^«»^«  "-^sult  from  the  stat- 
entitlcdto  re-  ute  which  inflicts  treble,  damages.  This  means  treble  the 
•over     treble  5,^^^^^^^  Court  costs.     Deekman  v.   Chalmers,  (I    Cowcn's 

ju^riiduld^^"  ^^^'  ^^^^  "^"^^  ^^^^  ^^^^  "P^"  ^*^'^  ground.  It  denies  any 
such  an^L^io^.  ^^^^t  tothe  general  statute,  (sess.  41,  cA.  94,5.  5)  providing 

fo^?'ti!ar'u  ^^^^^  "'^^''^"^  cognizable  before  a  Justice,  the  plaintiff  shall 
•toes  notncces-  not  receiver  costs,  unless  his  damages  exceed  50  dollars. 
rt««tror*  o^      Ajiother  ground  of  the  application  is,  that  a  Justice  has  n» 
Me  te  land,     cognizance  of  this  action.    It  is  true  that  the  statute  gives 
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tim,  in  terms,  jurisdiction  of  trespass  On  lands  ;  but  not  of    albant, 

..         ,         ..  4.11  October,  1824. 

trespasses  conrimitted  under  this  statute.  Again,  he  has  no  v^-v*^^^ 
power  to  try  an  action,  where  the  title  comes  in  question- 
In  this  action,  is  it  not  necessarily  in  question  ?  It  has  been 
holden  at  the  Circuit  that,  in  an  action  for  a  statute  trespass, 
it  is  not  enough  for  the  plaintiff  to  shew  himself  in  possession, 
as  he  mi£:ht  in  trespass  quarts  &c.  at  the  common  law.  The 
penalty  is  for  cutting  timber,  treble  the  value  of  which  is  to 
be  recovered  ;  and  possession  must  be  followed  by  ^roof  of 
title.  A  reversioner  or  remainder  man  might  maintain  this 
action,  even  against  the  tenant  in  possession.  (Vid.  Wickham 
?.  Freeman^  12  John.  Rep.  183.) 

SuTHERLAifD,  J.  We  havc  frequently  had  the  question 
before  us,  and  never  entertained  a  doubt  that  this  action  may 
be  brought  before  a  Justice ;  and 

Per  iotam  Curiam,  (without  hearing  J.  Sudam^  who  was 
to  have  argued  against  the  motion,)  the  motion  for  trebling 
tht  damages  was  granted,  but  denied  as  to  the  costs. 

Rule  accordingly. 


The. People  against  Butler. 

At  the  last  Oyer  and  Terminer  of  Oneida^  the  defendant     The     tnz« 

was  convicted  on  an  indictment,  which  set  forth,  that,  on  the  ^^^"J}i°utf 

9/A  March^  1824,  at  &c.  a  certain  indictment  was  found  and  \»tu.   42,  cA. 

presented,  in  due  form  of  law,  in  the  Court  of  General  Sess-  ^^\^^  ^  that 

ions  of  the  Peace,  then  and  there  held  before  Trmman  Enos  •▼«'^y    penon 

and  Samuel  Jones^  Esquires^  Judges  of  the  County  Court,  in  second     tini^ 

and  for  said  county,  and  Uriah  Stephens,  Esquire,  one  of  "^^^"^^^^ 

the  Justices  of  the  Peace  of  ^aid  county,  and  others  their  as-  thaU  beadjud* 

sociates,  all  Justices  assigned  to  keep  the  peace,  and  also  to  oMiint^m'Si 

hear  and  determine,  &c.  by  the  first  count  of  which  said  in-  "^^  prison,  ii, 

dictxaent,  &c.  it  was  charged  and  alleged  that  Edmund  Bui-  offence     mast 

be   committed 
uter  a,  conyiction  for  the  first,  in  order  to  warrant  the  enhanced  penalty. 

It  is  not  enou^  that  there  be  two  successive  petit  la  cenies  by  the  same  person,  whieh 
are  acTerally  and  successively  prosecuted  to  conyiction ;  though  the  Mcoad  indiotnont 
^iMrg^  the  tot  6Qn?icti<^  ai  a  part  of  the  sriine. 
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ALBAwr,  /er,  late^  &c.  on  the  \st  day  o[ March,  A.  D.  1824,  with,  iic. 
^^^^^^^^^'  at,  &c.  one  bag  of  the  value  of  $1 ,  the  goods  and  chattels  of, 
The  People  &c.  then  and  there  being,  feloniously  did  steal  take  and  car- 
Batier.  .  T  away,  to  the  great  damage,  &c, ;  that  by  the  2d  count  of 
the  said  indictment,  &c.  it  was  charged  and  alleged,  &c. 
that  be  received  a  bag  and  two  bushels  of  corn,  knowing 
them  to  be  stolen,  on  the  Ut  March,  1824;  that  process  issu- 
ed, by  which  he  was  arrested  and  brought  before  the  Court, 
on  the^D^A  March,  1824,  pleaded  not  guilty,  and  at  the  fol- 
lowing Court  of  Sessions  in  May,  1 824,  was  convicted,  on  bit 
relictaand  cognovit .  of  the  1  st  count ;  that  a  nolle  prosetpd  was 
entered  as  to  the  2d  count,  and  that  BiUler  was  fined  $)0; 
that  the  said  Butler,  on  the  Xst  day  of  March,  A.  D.  I8S4, 
with,  &c.  at,  &c.  one  blanket  of  the  value  of  ^5,  &c.  the 
goods  and  chattels  of,  &c.  then  and  there  being,  feloniously 
did  ""teal,  take  and  carry  away,  to  the  great  damage,  &c* 

The  record,  of  the  conviction  upon  this  indictment  being 
iiow  brought  here  upon  certiorari,  the  question  was,  wheth- 
er the  offence,  as  charged,  was  within  the  statute  of  1819/ 
{sess.  42,  ch  246,  s.  4,) 

Talcott,  (Attorney  General.)  The  statute  onder  which 
this  conviction  took  place*  provides,  ^'  that  every  person 
who  shall,  hereafter,  be  a  second  time,  or  oftener,  convicted 
of  petit  larceny,  shall  be  adjudged  by  the  Court  who  may 
give  judgment  thereon  to  imprisonment  in  the  state  prison, 
&c.  for  any  time  not  exceeding  three  years  ;"  and  we  con- 
tend thattbei'e  is  nothing  in  its  phraseology  which  requires 
the  second  crime  to  have  been  committed  after  the  first  con- 
viction. By  recurring  to  other  statutes,  inflicting  an  in- 
creased punishment  for  a  second  offence,  it  will  be  seen  that 
this  was  the  8en«e  of  the  Legislature*  In  cases  where  they 
intended  that  a  conviction  should  precede  the  second  offence 
they  have  said  so.  (I  R.  L.  409,  j.  b.)  The  9th  section  of 
the  same  statute  contains  a  provision  worded  like  the  one 
under  consideration.  Why  should  the  Legislature  express 
themselves  in  these  two  different  ways  in  the  same  atatute, 
unless  they  intended  that  the  two  phrases  should  have  a  dif* 
ferent  effect  ?  When  they  intend  that  the  coDVictton  shaft 
be  a  part  of  the  crimen  they  say  so. 
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C.  P.  Kxrkland  fy  J.  A.  Spencer,  for  the  •  prisoner.    The     Albany, 
hot  should  be  construed  according  to  its  spirit  and  intent,      v^^^Jw 
which  undoubtedly  was,  that  the  conviction  should  precede    The  People 
the  second  oflfence.     Th^  mischief  was  a  want  of  reformation       Batten 
by  the  first  punishment.     The  conviction  was  intended  aa 
evidence  that  the  mild  torrective  for  one  offence  had  failed 
of  its  eflect.    The  object  can  be  attained  in  no  other  waj 
than  by  waiting  for  the  effect  of  the  first  punishment.     Had 
the  Legislature  intended  otherwise,  it  would  have  been  ea« 
f  J  to  say,  in  terms,  that  a  conviction  for  two  offences  shall 
•abject  to  the  punishment.-    Construe  the  act  as  contended 
for,  by  Mr.  Attorney  General,  and  a  first  and  second  indict- 
ment and  conviction  on  the  same  day  for  two  successive  of- 
fences before  committed,  would  make  out  the  state  prison  of- 
fence.    Two  petit  larcenies  are  to  be  punished  in  the  state 
prison,  or  county  gaol,  at  the  election  of  the  public  prosecu- 
tor.    The  fate  of  the  prisoner  will  depend  upon  the  ques- 
tion whether  both  offences  are  charged  in  the  same,  or  sep* 
arate  indictments.     We  are  without  any  direct  authority  up- 
on this  question  ;  but  it  will  be  perceived  that  the  revisors,  ih 
the  marginal  abstract  of  the  two  sections  quoted  by  Mr.  At- 
torney General,  have  put  the  same  construction  upon  both* 
Though  the  prisoner  Conoes  within  the  general  language  of 
the  statute,  yet  it  is  well  established  that  this  is  to  be  control- 
led by  the  intent  of  the  Legislature.     It  is  the  same  as  if  they 
had  declared  that  he  should  be  punished  in  the  state  prison^ 
for  a  second  offence  of  the  same  kind.     The  same  construe^" 
tioD  may  be  given  to  bAth  cases.     The  latter  has  received 
the  constraction  for  which  we  contend.     (Jac.  L.  D.  Con- 
vfciy  ].     1  Hawk,  ch*  40)  5.  3.)    The  first  conviction  should 
be,  accordingly,  stated  in  the  indictment,  and  shewn  to  have 
preceded  the  second  offence,  {id.)     Dyer^  323  h.  states  a    . 
case  much  like  the  present     The  language  of  the  statute,  in 
that  case,  was,  ^^for  a  second  offence^  or  second  coni^ic/ton," 
as  it  appears  from  the  reasoning  of  the  Court. 

Both  these  convictions  are  for  a  similar  offence-    The 
moral  turpitude  is  the  the  same  in  both.     Yet  one,  it  is  said, 
most  be  panished  in  the  county,  the  other  in  the  state  pris- 
Voi^  IH.  45 
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ALBAKT,     on.     Tktt  provision,  under  consideration,  was  omitted  in  the 

OotobeMm  jf^^i^i  on8>S;butwa8  made  in  J81»  to  supply  the  defi- 

The  P«opk    ciencj.     This,  probably,  arose  from  observing  that  petit 

B  ^fidr       kurcenies  were  increasing  in  community,  in  consequence  of 

ihe  trifling  punishment  which  followed.  Can  there  be  a  doubt 

that  the  Legislature  intended  that  the  culprit  should  first 

hear  the  monitory  voice  of  the  law,  before  the  heavier  doom 

should  be  announced  ?    The  statute  goes  upon  the  sound 

maxim,  that  if  gentle  means  will  not  avail,  the  more  severe 

punishment  shall  be  applied* 

[Woodwori;h,  J;  Anpther  consequence  of  the  construc- 
tion contended  for  by  Mr.  Attorney  would  be,  that  of  two 
crimes,  one  committed  now,  ^nd  one  six  months  henQe>  the 
punishment  might  be  the  greater  for  the  first  ofieope.  To 
efiect  this,  all  you  have  to  do  is  to  indict 'and  convict  first 
for  the  second  offence,  and  connect  this  with  the  first  by  a 
subsequent  indictment  and  conviction*  The  ofience  which 
aiigues  the  greatest  depravity  receives  in  such  a  case  the 
slightest  punishment.} 

Talcott,  (Attorney  General)  in  reply.  It  is  conceded 
that  the  Legislature  have  power  to  punish,  in  the  manner 
called  for  by  a  literal  construction  of  this  act ;  or  that  they 
may  disregard  the  relative  depravity  of  crimes  in  the  manner 
stated  by  his  Honor.  So  they  may,  at  their  pleasure,  re- 
quire a  conviction  to  precede  the  second  ofience,  before  they 
demand  the  enhanced  punishment.  The  oase  has  been  ar- 
gued for  the  prisoner,  as  if  convictiSn  was  the  measure  of 
guilt  Not  so.  It  is  only  the  evidence  of  iU  No  matter> 
then,  whether  the  conviction  be  for  the  first  or  the  second  of> 
fence.  The  enhanced  punishment  is  not  for  a  single  of- 
fence,  in  the  case  stated  from  the  bench>;  but  in  all  the  ca* 
ses  supposed,  it  is  for  a  series^of  oflences,  betraying  a  hardness 
and  depravity  in  guilt,  whether  the  second  conviction  b» 
for  the  first  or  second  offence.  My  construotion,  theui  is  not 
to  be  impugned  because  it  works  an  unequal  distribution  of 
retributive  justice.  The  act  goes  upon  a  disposition  to  re- 
peat offences,  which  is  the  same  whether  before  or  after  a 
conviction.    The  alignment,  that  the  punishment  is  at  the 


OF  THE  STATE  OF  NEW-YORK-  3il 

optiDoof  the  prosecator,  proves  too  much.    It  would  go  a-  ^^^^'lli. 
gainst  all  punisbmeDts  for  a  second  offence^  whether  before      v^^v^ 
or  after  conviction  for  the  first;  for,  in  both  cases,  is  the    The  People 
prosecutor  to  choose  whether  he  will  avail  himself  of  the       gate* 
first  conviction.     In  either  case,  he  maj  omit  it  in  the  indict- 
ment ]  and  a  punishment  as  for  the  single  offence  follows  c 
so  that,  to  follow  up  the  argument,  this  Court  must  legislate 
all  the  like  statutes  out  of  existence. 

This  statute  does  not  give  room  to  applj.the  authorities 
cited  upon  the  other  side.  I  agree  that  where  there  is  a 
doubt  whether  the  Legislature  may  not  have  intended  that 
.  the  offence  should  be  committed  after  a  conviction,  the  be- 
nign construction  shall  prevail.  When  it  speaks  of  a  second 
offence,  it  shall  accordingly  be  held  to  mean  an  ofience  after 
a  conviction.  But  here  the  statute  is  a  second  hme,  not  a 
second  offence.  The  offences  are  no  othetwisd  narded  than 
to  designate  the  crime ;  not  a  succession  of  trial  and  convic- 
tion. Your  honors  are  asked  to  insert  a  clause  to  this  effect, 
because  it  is  done  in  some  other  acts.  But  there  is  no  more 
to  require  this  than  there  is  for  putting  in  any  reasonable 
clause  in  any  other  act.  If  absurd  consequences  follow  its 
omission,  the  Court  will  lean  against  them.  But,  upon  what 
principle  can  it  be  maintained  that  th^  Legislature  have  left 
the  act  to  be  departed  from  in  respect  to  its  plain  provisions  t 

Curia,  per  Savage,  Ch.  J.  The  language  6f  thiA  statute, 
upon  which  we  are  asked  to  put  a  construction,  has  prevail- 
ed in  various  acts,  through  a  series  of  revisals,  and  in  relatidA 
to  different  offences.  The  statutes  providing  for  the  pun* 
ishment  of  -second  offences,  are  worded  differently ;  some  of 
them  declaring,  ^^  that  every  person  who  shall  be  a  second 
time  duly  convicted  or  attainted  of  any  of  the  said  felonies 
committed  after  the  said  first  .conviction  ;^^  (act  of  26(& 
Matchj  1796,  3  Oreenltaf  160,  t,  2;)  sometimes,  "shall 
be  a  second  time,  or  oRener,  tfuTy  convicted,  or  attainted,^' 
&c.    {id.  s.  4.) 

Similar  provisions  passed  into  the  act  o(2\st  Marchf  1801| 
(1  K.  ^  R.  354,  s.  4-5)  and  the  act  of  the  lOthMarchf 
1813,  (1  R.  L.  409,  410,  *.  5  *  IS.) 

/ 
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ALBAfrr,         A  second  oflence  of  petit  larceny  not  being  provided  for 
!^^^^^^l^^  in  the  revision  of  1813,  the  Legislature,  in  1819,  adopted  the 
Nicholi       phraseology  which  bad  provided  for  this  case  in  the  old  revis- 
Dotj,        ions.    This  act  of  1 81 9  is  the  one  under  consideratioa. 

We  think  the  difference  of  phraseology  in  these  sevend 
statutes  was  entirely  accidental  ;  that  the  Legislature  meant 
^e  same  thing  in  eacbi  which  is,  that  a  conviction  shall  pre- 
cede the  second  offence.  The  reasonable  construction  it 
given  by  Havkms.  (P.  C.  ch.  40^  $•  3^  and  Jac-  L-  D.  tii,  Cw 
?tc/,  1)  to  which  we  were  referred  by  the  prisoner's  coun- 
sel, where  the  rule  is  thus  laid  down — '^  When  a  statute 
makes  a  second  offence  felony,  or  subject  to  a  heavier  pun- 
ishment than  the  first,  it  is  always  implied  that  such  second 
offence  ought  to  be  committed  after  a  conviction  for  the  first  j 
for  the  gentler  method  shall  first  be  tried,  which,  perhaps, 
may  prove  effectual. '^ 

The  prisoner  was  sentenced  to  the  county  gaol  of  Oneida, 
for  6  inoifths. 

Rule  accordingly •, 


Nichols  against  Dotv. 

The  Am  of '  D.  RusscLL,  moved  for  a  re-taiation  of  costs.  A  town 
t«ttdi^*frpm*a  c'erk,  from  th^  state  of  Vermont,  attended  the  trial ;  and 
foreign  sute  [he  only  question  was  whether  he  should  be  allowed  25  or  50 
any,  cents  a  day.     Russell  said  that  he  was  not  a  witness  attend* 

ing  from  a  foreign  county,  within  tbe  act,  (2  R»  L.  89}  and 

was,  therefore,  entitled  to  but  25  cents, 

/.  Craryy  contra. 

Curia.    The  witness  is  entitled  to  50  cents  per  day,  to  be 
cpfnputed  from  the  time  be  l^ft  home* 

Rule  accordingly. 
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ALBANY, 
October,  18^4. . 


Chamberlin  against  Day. 

Cham  BERLIN  obtained  judgment  in  this  Court  against  Ais  fusig^Dee 
Dot/,  for  ^103,61,  at  Augvst  term,  1824,  which  was  assigned  ^ron^'ukis  it 
by  Chamberlin  to  Wiley^  for  a  valuable  consideration  paid,  "Q^ject  to  all 

...       ^  -    /.  1         T^       t     »  .    '     equities  exist* 

Without  any  notice  or  information,  that  Day  had  purcha-  in^  a^imt  it 
sed  a  judgment  against  Chamberlin^  nor  bad  Chamberlin  ^l^^  ^"^  ^^ 
anj  notice  or  in  formation  to  this  efiect,  at  the  time  of  the  ment,  though 
assignment.  A  Ji,  fa.  had  issued  upon  the  judgment  in  fa-  ^  *of°aoch 
?our  of  Chamberlin,  upon  which  the  SherifiThad  levied  ^30.  «loi}y- 
Ota  the  other  hand,  one  Gold  had  recovered  a  judgment,  purchased  a 
in  this  Court,  against  Chamberlin^  in  October  term,  1823,  for  J"<Jg^«nt«>f  C, 
^172,72,  which  Gold^  for  a  valuable  consideration  paid,  sold  without  notice 
and  assigned  to  Day,  on  the  I4/A  June,  1824,  S'^^iy*^ 

It  was  now  moved  that  the  Deputy  be  ordered  to  pay  P««i*>«ed  a 
back  the  ^30  to  Day^  and  that  the  residue  of  ChamberlinU  gaifsT^C,  hdi 
judgment  be  set  off  agaiQSt  the  judgment  assigned  to  /Jay,      *^**  ithsl^^d** 

£.  S«  Lee,  for  the  motion^  judgment     bo 

purcbaied,    a* 

rr.  W.  Bnmn.  contra.  gj;^,  ^ 

,  iavourof  C.  , 

Curia.  Wiley  took  the  assignment  subject  io  all  the  equi-  Asrignee  of 
ties  actually  existing  against  CAamAer/iV*  judgment  at  the  |ai^'"*"\hi 
time  of  the  assignment.  Want  of  notice  will  not  protect  j^f ^^oti^' 
against  these.  Day  had  purchased  and  took  an  assignment  to  set  it  off  a- 
of  Go/^T^  judgment,  before  Chamberlin^  was  assigned  ;  and  j^d|^«,t  *^ 
liaving  a  right  to  this  set  off  prior  to  that  assignment,  it  did  ^•^<»"F  ^  ***• 
lot  divest  that  right     T^e  motion  must  be  granted.  piSt^th©  ^ 

Hule  accordingly. 
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Grant  agctinst  Root  tnd  Hobbie. 


ALBANY, 

Oetober,  1024. 

Blue 

v.. 

Stoat 

The  defendants  having  obtained  a  verdict,  entered  their 
ef  this  court  if  rule  for  judgment,  and,  after  the  lapse  of  foar  days  thereaf- 

ST  ifitm*tiie  ^^^  ^*®  ^^^^^  ^^^^ »  *°^  ^**®**»  before  the  record  waa  filed, 
lima  of  entor-  the  plaintifiT  obtained  an  order  to  stay  proceedings,  from 
jSgrn^MW  ^®  Recorder  of  Albany^  with  a  view  to  move  for  a  new  tri- 
the  j-ecord  b«  a1,  on  account  of  newly  discovered  evidence ;  and  on  a  mo- 
Aftar  tHii, «  tion  by  C*  H.  JRuggleSj  which  was  opposed  by  J*  Sudam^  one 
«>iBiiiim<oOT^  qygj^JQU  ^^g^  whether  this  order  was  regular ;  and 

power  to  order 

a  stay  of  pro-      SUTHERLAND,  J.  said,  the  judgment  was  perfect  after  4 

m  view*  to  a  days,  though  the  record  was  not  filed;  so  that  no  order 

jjw^^^J'^''  *  could  be  granted  by  a  single  Judge,  or  commissioner  j  to 

Bat  where  which  the  Other  Justices  agreed  ;  but, 

the     practice^ 

was^istetoi  ^^^  Curiam.  As  here  has  been  a  misapprehensioo  of  the 
^7  the  attor-  practice,  by  the  plaintiff's  attorney,  and  he  has  proceeded 
set  ^  aside  the  id  good  faith,  and  as  there  is  probable  cause  for  a  new  trials 
and***niSted  ^®  ®^^  ^^^  ^®  defendants'  proceedings,  on  payment  of 
Kberty  to  costs,  and  let  the  plaintiff  in  to  move  for  a  new  trial,  in 
t^t  oa^pa^  ^^^  ^^^^  manner  as  if  he  had  proceeded  regularly,  for  that 
nent  ef  eort».  purpose,  in  the  first  ifistance. 

Rule  at{;ordingly« 


Blve  agoinsi  Stovt  and  Fisbbb* 

Speeiai  bail      A  MOTjoN  was  made,  in  this  cause,  to  amend  the  ae  etiam 
to  an  amei^.  ^^  ^^  capias  ad  respondendum^  which  the  attorney  for  the 
ment  of  the  oe  plaintiff,  by  mistake,  issued  in  covenant,  when  it  should  have 
been  in  assumpsit. 
This  was  opposed,  because  special  bail  bad  been  put  in. 

S.  M.  Perkins f  for  the  motion* 
Ds^tm  ^  Woods  J  contra. 


©F  THE  STATE  OP  NEW-YORK.  S55 

Curia.    The  bail  have  no  right  to  object  to  the  amendi'     AtSANr, 
meDt.(a)    The  motioo  must  be  granted,  on  payment  of     ,^!^^,i^* 
costs.  ^  v^^  HiU. 

Rule  accordingly. 

(«)  Vid.  Ckridif  r.  WiOker^  \  BthgAom,  6a 


£x  foirlt  Hill. 

J.  A.  Spenccr,  moved  for  a  mandamus  to  the  Judges  of  the  If  «^  jorar 
Court  of  Common  Pleas  of  Madison  county,  commanding  f^^\  ghwt 
them  to  vacate  a  rule  setting  aside  a  verdict  for  irregularity,  tjm«.  ^thout 
in  an  action  between  Hilly  plamtin,.  and  one  Clarky  defen*  of  thee^artor 
dant  The  verdict  was  for  HUl;  and  the  Court  set  it  aside,  gS^^*  *£ 
on  CbrVs  Dtolioii,  because  one  of  the  jurovs,  during  the  fiTen  dnnoB 
trial,  left  the  box,,  without  perraission  of  the  parties  or  the  J^  he  i^b 
Court,  went  out  of  doors,  and  was  absent  some  minutes,  opmaiaaiM- 
returoed  and  took  his  seat,  and  joined  in  the  verdict  against  one  on  the 
the  defendant.    Neither  of  the  parties  knew  of  his  absence,  ??!^JlJ!lll!! 

*  '  cause ;  tnoiigti 

till  he  had  been  gone  some  time ;  but  no  testimony  was  giv-  thii  be  i^  con- 
en  to  the  jury  while  he  was  gone ;  and  he  spoke  with  no  ye?^doe«»^ 
one,  except  to  tell  the  constable,  who  came  after  bim  and  ^T^  ^  ^^^ 
broi^t  him  back,  that  he  was  one  of  the  jury. 

J.  Platt^  contra; 

Curia.    It  is  the  settled  doctrine,  that  though  such  con- 
duct as  this  is  a  contempt  of  the  Court ;  yet  it  is  not  a  ground 
for  avoiding  the  verdict.    The  cases  on  this  subject  are  all 
collected  by  tbe  Reporter,  in  a  note  to  Smith  v.  TTiompson,  . 
(I  CowetOs  Sep.  321 .)    Let  an  altematite  mandamus  issue. 

Rule  accordingly. 
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ALBAVY4 

October,  1824. 

Jackaon      JacksoIt,  ett  dem.  Smith,  agaiwtt  StIles,  Combs  &  Garri^ 

Travii.  lON^  teQRDtS. 

fcndanu*  ^^T  ^  DECLARATION  having  bccD  servcd  oa  Combs  ir  Garrison^ 
sued  jointly  in  the  notice  from  the  casual  ejector  being  directed  to  them  joiot- 
Sey"have  no  'j^'  ^^^y  separately  retained  an  attorney  to  appear,  and  he  ten. 
right  to  enter  dered  separate  consent  rules  to  the  attorney  for  the  plaintiff^ 
eonaent  rules  which  mentioned  one  defendant  only  as  being  made  defen- 
iL^tjoT*  ^^  ^^"*'  without  stating  that  he  was  impleaded  with  the  other* 

The  plaintifT^s  attorney  refused  to  accept  such  a  consent 

rule,  and  took  a  default,  which 

J*  Maynard^  now  moved  to  set  aside  for  irregularity* 

A*  Gibbs^  contra. 

CuWa.    The  plaintiff  is  regular.  The  consent  rule  shouM 
have  been  in  the  name  of  both  defendants. 

Motion  denied' 


Jackson,  ex  dem.  Palmer  and  others,  against  TraVis. 

Sererai  de-      L.  H.  Palmer,  for  the  plaintiff,  moved  to  amend  the  dec-* 
in  eject-  I&ration,  by  adding  demises  from  several  lessors.    The  attor- 

ment  on  pay-  ngy  fop  t|,g  plaintiff  made  an  affidavit,  on  which  the  rootioo 

ment  of  costs, 

it     appearing  was  founded,  '^  that  he  is  informed,  and  believes,  that  the  (i* 
lought*  to^b^  ^'®  *^  ^"®  ^^^^^  ^f  ^^^  premises  in  question  had  been  vested 
added   had  a  in  the  lessors  sought  to  be  added,  for  the  recovery  of  which 
ffai  \uie5    *'  premises  it  became  necessary  to  add  demises  from  them." 
This  was  opposed  by  an  affidavit  on  the  part  of  the  defen- 
dant, that  the  plaintiff's  attorney  had  acknowledged  that  the 
claim  of  the  lessors  (who  were  sought  to  be  added)  was  mere* 
ly  under  a  deed  of  trust,  for  the  benefit  of  the  present  les- 
sors, and  that  he  believed  that,  as  to  all  6f  them  except  one, 
they  had  not  assented  to  the  use  of  their  names  as  lessors ; 
that  from  conversations  with  the  plaintiff's  attorney,  lie  ea- 
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tertained,no  doabt  that  the  beneficial  interest  wai  now  vea-  ^^^^^^^ 
ted  in  the  present  lessors  ;  and  that   granting    the   motion      ^,^-J^w.' 
would  impose  very  great  additional  difficulty  in  making  out     The  People 
the  defence.  Rioharcboxw 

H.  J.  OthoiUj  contra. 

Curia.  The  motion  must  be  granted.  We  will  always  al- 
low an  amendment,  by  adding  new  demises,  where  it  appears 
that  the  lessors  sought  to  be  added  have  a  subsisting  legal  ti- 
tle to  the  premises  in  question,  on  payment  of  costs. 

Rule  accordingly. 


The  People  against  Richardson,  Clerk  of  Wayne  county. 

Talcott,  (Attorney  General)  having  obtained  leave  of  j^^J„^^  ^  ' 

the  Court,  at  a  former  term,  to  file  an  information,  in  the  na-  natareof  a^ur 

tare  of  a  <pio  warranto^  against  the  defendant,  to  try  his  right  court"grante4 

to  the  Clerkship  of  the  county  of  Waynt^  and  having  filed  »    «'»*^®    **»•? 

soch  information,  now  moved  for  a  rule  that  the  defendant  pear  and  plead 

euiet  an  appearance,  and  plead  in  20  days  after  service  of  a  "*  ^  ^v^ce*of 

copy  of  the  information^  and  the  rule  to  be  made,  or  that  a  copy  of  the 

the  Axiomty  General  have  leave  to  enter  an  appearance  for  and'^otice'  of 

hiiBrand  take  judgment  by  nil  dicit.  the   rule,   or 

^  •*      ®         •     •'  that  ttie  attor- 

ney      general 

Curia.    This  not  coming  within  the  rules  which  apply  to  ^T*  ^^^^  ^ 
^  r  r  J         enter   an    ap* 

ordinary  cases,  ard  warrant  proceed  ngs  of  course,  we  think  pturance  for 
a  special  application  proper,  and  grant  the  rule  as  applied  jU^^nt  ^'b^ 
for.  nihil  didt. 

Rule  accordingly. 
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ALBANY, 

^^"^^^^^^^  WooLSEY  agaimt  Camp. 

TtX  parte  Com* 

Coancil  of  Al-      The  verdict  being  for  the  defendant,  and  a  case  being 

^'        made  presenting  several  questions  of  law,  as  to  the  decisions 

A  ease  can*  of  the  Judge  at  nisi  priiu  ; 
aot  ba  turaea  °  r         7 

Y«idict,'SniMi      S-  •^'  f'ooi,  OD  an  aflidavit  that  the  defendant's  counsel 

therabaastip-  on)itted,  bv  mistake,  at  the  trial,  either  to  take  a  bill  of  ex- 
QlatioQto  this  •'  ,       '  '  .,.11. 

effeot  at  the  ceptions  upon  the  pomts  of  law  arismg  and  decided  there, 

*"^  or  to  request  the  Circuit  Judge  that  the  case  might  be  turn- 

ed into  a  bill  of  exceptions,  or  a  special  verdict ;  and  ttiathe 
was  desirous  to  bring  error,  if  the  judgment  should  be  against 
him  ;  moved  for  leave  to  torn  the  case  into  a  bill  of  excep- 
*  tions. 

J.  PlatL  contnu 

Ctirui.  This  is  never  done,  unless  there  is  a  stipulation  to 
that  effect  at  the  trial.  It  is  almost  a  matter  of  course  for  a 
Circuit  Judge  to  grant  leave  to  turn  a  contemplated  case  in- 
to a  special  verdict  or  bill  of  exceptions,  if  reqtiested  by  ei- 
ther party,  at  the  trial ;  but  this  should  appear,  by  stipula- 
tion, in  the  case,  or  in  some  other  way.  A  bill  of  excep- 
tions, or  special  verdict,  is  a  part  of  the  business  of  the  tri- 
al ;  and  if  not  sought  for  in  any  way  there,  it  cannot  be  ob- 
tained afterwards. 

Motion  denied. 

Ex  parte  The  Cohjion  Council  of  Albany. 

oftBe^MDmoB      ^*  Spenckr,  moved  for  a  mandamus  to  the  board  of  su- 

oonneil  of  tha  pervisors  of  the  city  and  county  of  Albany^  commanding 

city  of  Albik^ 

f^  that  certain 

tttina  shoaldba 

raised  for  the  sapport  of  the  poor,  aod  for  the  city  nig^ht  wateh  and  lamps,  and  to  pay  the 

interset  of  the  city  funded  debt,  kc.  is  iniper4tive  upon  the  board  of  superyisors  of  the 

city  and  eounty  of  •/l/6ayi^,  wh»  are  bound  to  raise  such  sums  upon  the  city. 

They  have  no  right  to  refuse,  on  the  ground  that  large  sums  of  money,  heretofore  raised 
fcr  these  purposes,  have  been  misapplied. 

The  duties  of  the  board  of  supervisors,  in  raising  moneys  on  vote  of  towns  to  deetroy 
Boxions  animals,  &c.  (2  R,  L,  132,  s.  15)  and  on  the  certificate  of  commissioners  of  high- 
ways, to  improve  roads,  (2  R,  L.  380, ».  31)  placed  on  the  same  footing  by  A.  Sptncer^ 
arg.  and  adverted  to  by  the  court,  in  delivering  their  opinion,  as  illostratnsg  the  maia 
question. 

//  tetmi^  therefore,  that  in  these  and  the  like  casM,  the  duties  af  the  board  of  fiipMv 
viMirii  in  raiiii^  money,  are  merely  nunisteriaL 
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them  to  assess  certain  taies  on  the  city  of  Albany^  pursuant     albaitt^ 
to  a  resolution  of  the  Common  Council  of  that  city.  ..^^v^ 

It  appeared  by  the  papers  presented  to  the  Court,  that  on  Expari«Co»w 
the  Ath  October,  1824,  the  Common  Council  resolved  that  ^"|^^  ^ 
there  be  raised,  by  tas  upon  the  citizens  of  that  city,  ;j8000, 
to  pay  the  interest  on  the  city  funded  debt  ;  jtSOOO  for  the 
payment  of  the  nig;ht  watch^  and  city  lamps  ;  and  ^10,000 
fi>r  the  support  of  the  poor  the  ensuing  year.  A  certified 
copy  of  this  resolution,  was  furnished  to  tha  board  of  super- 
visors of  the  county  of  Albany ,  at  their  ensuing  meeting,  on 
the  30/A  of  Oc/o6«r,  ]  824. 

The  supervisors  referred  this  resolution  to  a  committee  of 
their  body,  who  examined  the  books  of  the  city  chamberlain, 
and  reported  that,  as  it  appeared  from  these,  more  than  |26,- 
000  bad  been  raised,  beyond  what  had  been  expended  in 
the  objects  speci^d  in  the  resolution,  from  1817  to  1833; 
and  they  recommffiled  a  resolution,  which  was  adopted  by 
the  board,  that  JgOOO  be  raised,  to  pay  the  interest  on  the 
funded  debt ;  $6000  for  the  payment  of  the  night  watch,  and 
city  lamps ;  and  $8000  for  the  support  of  the  poor. 

He  said  the  board  of  supervisors  refused  to  comply  with 
the  full  extent  of  the  resolution,  upon  the  ground  that  they 
were  invested  with  a  sound  discretion,  and  were  interposed,  • 
hy  the  general  act  under  which  they  convened,  between  the 
Common  Council  and  the  citizens,  for  the  protection  of  the 
latter  against  the  abuse  of  trust  by  Uie  former.     The  act  con-  ^ 

cerning  the  city  of  Albany,  (2  R.  L.  465,  8.  S)  after  con- 
ferring other  powers  upon  the  Common  Council,  enacts^ 
"  that  the  Common  Council  shall  yearly  determine  the  sum 
necessary  to  be  raided  by  tax  for  the  support  and  maintenance 
of  the  poor  of  the  said  city  for  the  ensuing  year,  and  the  su- 
pervisors of  the  city  and  county  ot  Albany  being  served  with 
a  copy  of  the  resolution  of  the  said  Common  Council  directing 
such  sum,  shall  cause  the  same  to  be  raised,  assessed  and  col- 
lected, according  to  law ;  and  such  moneys,  whencollected  by 
tax,  shall  be  paid  to  the  chamberlain  of  the  said  city,  and  shall 
be  drawn  for  and  applied  under  the  direction  of  the  Common 
Council.^'  The  2l8t  section  of  the  same  act,  (2  R.  L.  475) 
enacts,  *^  that  the  Common  Council  shall  and  may,  firom 
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ALBANY,  year  to  year,  cause  a  tax*  not  exceeding  $15,000,  to  b<| 
Octobci\^4.  assessed,  collected,  and  paid,  in  flie  same  manner  as  the 
JEx  parte  Com.  Other  Contingent  expenses  of  the  said  county  are  assessed, 
^^^Vmj.  ^'  ^^"ected  and  paid,  for  defraying  the  expenses  of  supporting 
the  night  watch,  and  lighting  the  lamps  within  the  said  city  \ 
and  the  chamberlain  shall  annually  publish  a  statement  of  tbe 
moneys  received  and  expended  by  virtue  of  this  section,  in 
one  or  more  of  the  publick  papers  printed  in  the  said  city. ^^ 
As  we  read  these  provisions,  the  board  of  supervisors  have 
po  discretion.  The  city  of  Albany  (containing  5  wards)  is, 
bylaw,  to  elect  a  supervisor  for  each  ward.  The  several 
towns  of  the  county,  (8  in  number)  are  required  to  elect  a  su- 
pervisor for  each.  Of  these,  forming  the  county  board,  a  ma- 
jority, being  non-residents  of  the  city,  claim  the  right  to 
protect  the  citizens  of  Albany^  who  have  no  voice  in  their 
election,  against  the  Common  Council,  who  are  the  immedi- 
ate representatives  of  the  citizens,  and  Wky  be  deposed  by 
them  for  abusing  their  trust.  To  suppose  that  tbe  legisla* 
ture  ever  meant  to  vest  a  discretionary  j^wer,  such  as  is 
claimed  here  by  the  board  of  supervisors,  would  be  absurds 
The  power  of  refusing  is  as  injurious  as  the  right  of  impo- 
sing taxes,  by  persons  who,  or  whose  constituents,  have  no 
.  manner  of  interest  in  them,  when  rai&ed.  What  becomes  of 
the  city  interests,  while  this  conflict  is  going  forward  ?  Tbe 
object  in  convening  the  whole  supervisors  of  the  county,  to 
provide  for  levying  taxes,  is,  that  the  state,  county,  city  and 
town  taxes,  may  all  be  levied  by  a  single  operation.  Their 
powers,  in  relation  to  the  city,  are  no  more  thanare  conferre4 
relative  to  the  towns,  by  the  second  section  of  4he  act  for 
defraying  the  publick  and  necessary  charges  in  the  respect- 
ive counties  of  the  state,  (2  /J.  L.  1 37)  where  they  are  enjoin- 
ed to  allow  certain  accounts  against  the  county  ;  or,  (which 
more  nearly  resembles  the  present  case)  by  sectipn  I5.of  the 
act  relative  to  the'dutiesand  privileges  of  towns,  (2  R.  L»  1 32) 
where  they  are  required  to  raise  certain  sums  voted  by  the 
towns,  to  be  levied  upon  themselves,  and  expended  in  the  des* 
struction  pf  wolves,  or  other  noxious  animals.  Though  left  to 
the  towns  exclusively  to  fix  the  amount,  a  return  is  to  be 
made  to  the  general  board,  who  are  to  levy  the  tax  voted* 
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The  words  of  the  varioas  acts,  on  these  and  the  like  aub-     Albany, 
ject«,  are  mandatory.   The  board  have  nothing  to  do  with     ^^^^^X^ 
the  propriety  or  impropriety  of  the  levy.     The  tax  is  to  be  Ex  parte  Com, 
collected  in  the  same  manner  as  the  contingent  charges  of    °*^^^ 
the  county*     Here  is  no  charge  of  misapplication.     It  is  not 
pretended  that  one  cent  of  the  $26,000  has  been  devoted  tp 
.any  other  than  city  purposes. 

A.   Van  Fechten^  contra.     The  question  is,  whether  the 
board  of  supervisors  have  a  right  to  see  that  the  moneys  al- 
ready raised  by  the  Common  Council,  for  certain  specified 
objects,  have  been  properly  appropriated,  before  they  are 
compellable  to  raise  more.     They  had  already  raised  more 
than  enough  to  make  up  the  dilTerence  between  the  sum  now 
asked  for,  and  the  sum  levied  by  the  board.     When  the  stat- 
ute says  that  moneys  shall  be  raised  for  a  specifick  object, 
and  they  have  been  raised  and  not  applied,  does  it  mean  that 
further  moneys  sbnll  be  raised  for  the  same  object,  when  there 
is  enough  for  this  purpose  in  the  treasury  ?     Shall   this  be 
tolerated  ?    l*he  interposition  of  the  Court  is  sought  upon 
the  supposition  that  the  board  have  neglected  their  duty,  in 
refusing  to  act ;  and  I  grant  that,  if  it  appeared  necessary  to 
raise  these  moneys,  a  refusal  would  be  such  neglect.     But 
when  it  appears  there  is  enough  on  band,  the  object  cannot; 
be  to  meet  the  wants  of  the  city.     It  is  said,  to  be  sure,  that 
"  with  this  the  board  have  nothing  to  do.     The  money  is 
gone.     There  is  none  in  the  treasury.    No  matter  what  the 
purpose  to  which  it  has  been  applied,  if  for  city  purposes. 
It  is  enough  that  we  are  to  be  turned  out  of  office,  if  we  con« 
duct  ourselves  improperly.     It  is  enough  that  it  has  not  been 
applied  to  the  proper  objects  for  which  it  was  intended^''  Is 
it  so  ?     The  legislature  have  limited  the  corporation  to  a 
certain  sum,  for  several  of  these  objects.     Here,  at  leasts 
their  power  is  not  unlimited.     But  the  law  implies  a  discre- 
tion,  when  it  orders  money  to  be  raised  for  a  specific  purpose. 
If  is  plain  that  if  the  Common  Council  raise  a  surplus,  one 
year  for  one  object,  it  should  be  added  to  the  corresponding 
food  of  the  next  year-    Otherwise  the  limitation  would  be 
Done  at  all.    It  might  be  evaded  at  pleasure.    When  it  ]| 
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0^w''i824  P'^^'^'y  ^^^^  **^*  ^^^  monies  have  been  applied  to  the  wrong 
.^'v^^^      object,  the  supenrisore  have  a  right  to  ioterfere,  upon  the 

Ex  parte  Com.  same  principle.    The  expenditure  from  the  respective  fiindg, 
bany.        after  18]  7,  falls  much  short  of  the  monies  raised  ;  and  the 
balance  should  have  been  carried  over  to  the  next  year,  to 
the  credit  of  those  funds.    After  raisii^  nearly  the  sam 
required,  the  supervisors  find  a  large  amount  yet  unexpend- 
ed. '^  No,''  say  the  Common  Council,  ^^  we  are  to  command, 
and  you    are  to  obey,''     This  depends  on  the  question 
whether  the  law  sanctions  the  demand.     Shall  the  board 
raise  ^20,000  when  only  ^10,000  are  requisite  ?    Suppose 
a  demand  of  {15,000  for  the  night  watch,  and  the  board  find 
that  }  10,000  only  are  necessary ;  and  the  parties  come  here ; 
would  this  Court  sanction  and  enforce  the  demand  ?    The 
refusal  to  grant  would  be  no  breach  of  duty ;  and,  conse- 
quently, no  violation  of  the  law.     ]t  is  said  the  monies  have 
not  been  misapplied  ;  but  they  have.    If  raised  for  a  speci- 
fic object,  and  not  used  to  answer  it,  but  for  another  pur- 
pose, this  is  the  very  definition  of  the  term  misapplication. 
The  corporation  have  power,  because  they  have  the  means 
to  ascertain  what  sums  are  necessary  to  be  raised  ;  but  does 
this  authorize  them  to  require  twice  that  sum  ?    It  is  a.^ked, 
what  have  the  town  supervisors  to  do  with  the  city  ?  *  I  ask 
in  turn,  what  have  the  city  supervisors  to  do  with  the  towns  ? 
are  they  all  here  as  mere  puppets,  to  dance  as  the  Common 
Council  shall  play  the  wires  ?    They  have  power  to  inquire, 
and  ascertain  if  the  levy  is  necessary  ;  and  when  they  find 
it  not  to  be  so,  can  they  conscientiously  raise  it  ?    Suppose 
the  Common  Council  corrupt,  and  ordering  large  sums  to 
be  raised,  when  they  have  plenty  of  money  already ;  are  the 
supervisors  bound  to  obey  the  st ;  volo  of  such  a  body  f    Are 
they  not  intended  as  a  check  ?    They  are  the  general  guar- 
dians of  the   county.    Where  is    the  evidence  that  this 
$26,000  has  been  duly  expended,  or  expended  at  all  ?     If  it 
has  been  wrongfully  expended,  are  not  the  Court  l>ound  to 
notice  the  misapplication  ?  Or,  if  on  band,  to  say,  ''  yoa  a^k 
for  money,  when  you  have  plenty  already  f* 

Every  application  for  a  mandamus  is  addressed  to  the 
sound  discretion  of  this  Court ;  and  when  right  and  wrong 
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wre  so  mixed  as 'to  render  the  right  doubtful,  they  will  refuse     Albany, 
to  interfere.     We  protest  against  raising  this  money,  when       .^^-I^^f^ 
there  is  enough  on  hand.     Whose  fault  is  it  that  inconveni-  Ex  parte  Com. 
ences  are  to  arise  for  the  want  of  it,  if  it  has  been  misap-  ^^  ^wyf  ^^' 
plied  ?    That  of  the  Common  CounciL    They  are  to  answer 
for  iL     Does  it  lie  with  them  to  ask,  *'  What  is  to  become  of 
the  city  unless  you  raise  the  whole  sum  demanded  ?"  They 
dioaid  apply  to  the  legislature  for  leave  to  raise  money  for 
oilier  objects.    The  law  should  be  the  only  measure  of  ex« 
peoditare ;  otherwise,  you  give  an  unlimited  discretion. 

Spencer^  in  reply*  On  the  principle  claimed  here,  the 
supervisors  may  refuse  any  thing,  imposed  upon  them  as  a 
dutj  by  any  of  the  statutes*  Indeed,  to  have  been  consistent, 
they  should  have  adjudged  that  we  wanted  nothiug,  and  refu- 
sed wholly  to  comply  with  our  resolution.  We  lie  com- 
pletely at  their  mercy.  We  cannot  tax  our  own  constituents 
withoat  their  consent.  This  would  result  from  their  hav- 
ing a  discretion.  This  Court,  according  to  The  People  v« 
7%e  Supervisort  of  Albany^  (12  John.  414)  can  exercise  no 
control  over  them.  When  once  passed  upon,  the  question 
is    res  judicata^ 

The  amount  of  the  argument  on  the  other  side  is,  that  we 
have  abused  our  power— not  that  the  board  have  any  power 
to  refu^  the  levy  requested.     But  we  say  again,  the  office 
of  the  supervisors  is  merely  ministerial.    There  is  no  re- 
straint upon  OS  as  to  the  amount  of  monies  to  be  raised  for 
the  support  of  the  poor  \  though  we  are  confined  to  $15,000 
for  the  night  -watch,  &c#     Had  we  gone  beyond  the  latter 
sum,  we  should  have  exceeded  our  power;  and  the  act 
would  npl  have  been  binding.    There  is  no  pretence  that  we 
have  not  acted  within  the  limits  of  our  jurisdiction.   But  it  is 
said,  that  this  $26,000  should  havie  been  applied  to  the  speci- 
fic object  of  the  resolution  upon  which  it  was  raised.  That  I 
deny*     Any  money  in  the  treasury  may  be  applied  to  any 
other  demands  agjMost  the  corporation.    The  means  of  rais* 
ing  oiooey  for  certain  objects  ace  specified  ;  and  none  other 
can  be  resorted  to ;  but  it  is  not  material  to  the  city  how  the 
monies  raised  are  applied,  if  it  be  for  their  purposes.  It  will 
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ALBANr,     be  intended  that  the  monies  have  been  so  applied  ;  that  thd 

.^^^J^,,^  '  officers  of  the  city  have  done  their  duty.     But  suppose  it 

Ex  parte  C<»m.  otherwise  ;  suppose  a  previous  violation  of  duty;  is  this  a 

bany.        reason  why  the  city  should  not  be  lighted,  or  the  poor  main- 

.   tained  for  the  time  to  come  ?    Nor  will  the  Court  intend  that 

we  can  borrow  the  money  which  is  wanted. 

No  authority  is  cited  to  support  the  powers  of  the  board 
to  re-judge  this  question*  The  language  of  'every  act,  impo- 
sing the  duty  to  raise  money  upon  the  board  of  supemson, 
•  is  at  war  with  this  construction.  Such  are  the  provisions, 
already  adverted  to,  and  such  the  language  of  the  whole  act 
to  which  I  before  referred  the  Court,  (2  R.  L.  127,)  touch- 
ing the  general  and  special  powers  of  the  board.  It  requires 
them  to  assess,  /er^,  ^c.  There  is  also  a  provision  in  the 
act  to  regulate  highways  (2  R.  L.  380,  s.  31,)  much  like  the 
one  under  consideration.  The  board  are  reqmred  to 
raise  such  sum,  not  exceeding  ^250,  as  shall  be  ordered  by 
the  commissioners  of  highways  of  a  town- 

Sutherland,  J.  delivered  the  opinion  of  tbeCoort,  to  the 
following  effect.     The  act  under  which  the  Common  Coun- 
cil made  this  order,  so  far  as  form  is  concerned,  has  bees 
Btrictly  complied  with ;  and  the  only  question  submiitted  to 
us  relates  to  their  power-     This  law  gives,  in  terms,  foH  au- 
thority to  do  precisely  what  they  have  done  ;  to  order  the 
levying  of  these  monies  by  the  board  of  supervisors.     Then 
have  the  latter  any  discretion,  whether  they '  shall  comply 
with  the  order?     The  provision  as  to  raising  nK>oey  for  the 
support  of  the  poor  is  couched  in  very  positive  language.    It 
is,  that  the  Common  Council  shall  yearly  determine  the  stian 
necessary  to  be  raised  for  this  purpose  ;  and  the  supervisors^ 
being  served  with  a  copy  of  the  corporate  resolution^  "  shall 
cause  the  same  to  be  raised^  assessed  and  collected  according 
to  law.^^     Here  a  power  is  given  without  limitation  or  con- 
trol, to  direct  such  sums  to  be  raised  as  the  Council  may 
think  proper  ;  and  it  is  imperiously  made  the  duty  of  the 
supervisors  to  raise  that  sum.     The  provision  as  to  the  city 
watch  confers  the  power  in   the  same  terms,  limiting  it  to 
the  compass  of  $15,000  per  annum.     This,  by  the  31st  $ec* 
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tioft,  is  to  be  raised  in  the  same  manner.  Both  provisions  arc     Albany, 
equally  imperative,  in  terras,  upon  the  supervisors.    Thcy^     ^^^^!^^ 
however,  contend  that  they  have  a  discretion  in  this  business  :  Ex  parte  Com. 
that  they  are  not  mere  ministerial  officers  ;  that  they  are        'J^y^ 
authorized  to  judge  whether  the  sums,  heretofore  raised  for 
specific  objects,  have  been  properly  expended  ;  that  other- 
wise they  might  be  made  the  instruments  of  oppression  ;  and 
they  show  by  extracts  from  the  books  of  the  Common  Coun- 
cil, that  large  sums  heretofore  raised  for  specific  objects  have 
not  been  expended  for  these  purposes*     From  the  state* 
ment  made  by  the  committee,  in  their  report,  this  would 
seem  to  be  so,  to  the  amount  of  20  or  ^30,000.  They  insist  on 
a  power,  implied  by  law,  to  guard  against  such  excesses ; 
and   demand  that  this  sum  should  be  carried  to  the  credit 
of  the  city  in  account  with  their  officers.     This  may  all 
be  very  proper  ;  but  I  am  satisfied  that  no  such  discretion  ia 
Conferred  by  the  law,  either  in  its  terms  or  the  general  provis- 
ions and  policy  of  the  act,  under  which  the  board  of  supervi- 
lors  proceed.    The  contrary  is  rather  fo  be  implied  from 
Tarious  provisions  similar  to  those  under  consideration,  to 
which  we  were  referred  at  the  bar.     The  council,  like   the      * 
legislature,  are  responsible  to  their  constituents  only  for  the 
aaanner  in  which  they  discharge  these  duties,  so  long  as  they 
act  within  the  scope  of  their  authority.     The  course  is  for 
the  former  to  take  the  remedy  into  their  own  hands ;  and 
remove  their  public  agents,  if  they  have  abused  their  au-* 
thority,  which  we  do  not  pretend  to  say  is  the  case.     The 
statute  i»  imperative  upon  the  supervisors.     They  cannot 
•xercige  the  least  control,  in  determining  the  amount  to  be 
raised.     The  sums  sought  to  be  levied  are  for  the  use  of  the 
citizens  of  Albany  ;  to  be  paid  by  them.     We  grant  an  ai« 
ternative  mandamui* 

Rule  accordingly. 


vou  m*  « 
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ALBANr, 
October^24.  The  PeoPLE,  ex  Ttl   GlaNDER    &  PeRSON, 

The  People  against 

JuaiicM  of  N  '^"^  Justices  or  the  Marine  Court  of  the  city  of  Niw- 

Y.  Mar.  Court.  YoRK. 

thJ^'reUef  ^of  ^^  shewing  caose  why  a  mandamus  should  not  issue,  it 
debtors  with  appeared  that  the  relators  were  sued  in  the  Marine  Court 
imprisonment'  ^^^  ^^  assault  and  battery,  to  which  they  severally  pleaded  not 
®^  ***®>'^  P®;-  guilty  ;  judgment  passed  agarnst  them,  and  they  were  com- 

sons  f\  H»  JLdm 

348,  9,  4)  ex-  mitted  to  gaol  on  a  capias  ad  satisfaciendum  for  ^160  dama- 
^w'^in^^'exe^ul  ges  and  costs  ;  that,  on  the  23d  Septemher,  1824,  they  res- 
lion  on  judg:-  pectively  petitioned  the  Marine  Court  for  a  discharge,  uo- . 
^°wro^s  M  ^^^  ^^^  "^^*  ^'^^  ^^^  relief  of  debtors  with  respect  to  the 
wen  as  on  eon-  imprisonment  of  their  persons,"  passed  ^pril  9^A,  1 8 1 3 ;  (I 
an  iusauu  and  ^*  Li»  348)  which  was  opposed,  because  the  judgment  was 
Mtery.  founded  on  a  larong — not  on  contract.     Upon  this  groundf  # 

the  prisoners  were  remanded ;  and  the  hearing  of  the  appli- 
cation adjourned.* 

J,  £•  LovBtly  foj^  the  defends^its,  said  the  word  '^  debt," 
used  in  the  statute,  applies  to  a  judgment  founded  upon 
contract.  The  statute  was  passed  for  the  benefit  of  the  un- 
fortunate debtor,  not  for  the  rehef  of  the  guilty.  The  cases  of 
Jackson^.  Smithy  (5  John.  Rep.  1 15,)  The  King  v.  fVaki* 
fields  (13  Easty  189,)  and  Ex  parte  Benj.  Lawrmce^  (1  £•  4^ 
P.  477)  do  not  apply  to  the  present  question. 

J.  M^Kown^  for  the  relators.  The  words  of  the  act  are 
too  broad  to  be  misunderstood.  To  warrant  the  interfer* 
ence  of  the  Court,  it  is  only  necessary  that  the  applicant 
should  be  charged  in  execution  for  a  sum  of  money.  Strong 
V.  White^  {dJohn.  161)  has  no  application;  for  the  act  of 
1811  was  expressly  limited  to  the  case  of  judgments  upon 
contract.  In  Jackson  v.  Smithy  (^  John.  Rep.  117)  the 
Court  leave  it  strongly  to  be  implied,  that  if  the  defendant  had 
been  in  actual  custody  upon  a  conviction  for  the  contempt 
the  Common  Pleas  would  have  been  right  in  discharging. 
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Curia.    The  auestion  now  is  the  same  as  it  was  upon  the     Albany, 

,.         ^  .  ,  ,  *      October,  1834. 

motion  for  a  rule  to  shew  cause  ;  and  we  see  no  reason  to 
change  the  opinion  wc  then  expressed. 

Rule  absolute. 


MiRWAN  againsl  Inosrsol. 

0!^  certiorari  to  a  Justice's  Court;  the  plaintiff  assigned  ^^'^^fy^^pl 

errors  ;  and  the  defendant  pleaded  a  special  plea  in  bar,  of  pear    at    the 

accord  and  satisfaction,  to  which  the  plaintiff  replied,  taking  ^^^jury   «% 

issue.    At  the  last  Monroe  Circuit,  the  cause  coming  on  to  be  impaoneUed 

for  an  inquest 

tried,  the  Circuit  Judge  decided  that  the  defendant  held  the  by  default 

affirmative.     And,  he  not  being  ready  with  his  proof,  his  ^^^j^^  *^*^ 

counsel  declined  appearing,  and  the  cause  was  called,  and  ing  that    the 

.  thejnryinipannelled  as  upon  an  inquest  by  default.     While  ^et      appear, 

the  counsel  for  the  plaintiff  was  engaged  in  drawing  a  spe-  "^If,  ^^"  *°7 

cial  verdict,  the  defendant's  witness  appeared,  and  his  coun-  support  of  his 

lelthen  asked  leave  to  appear,  and  try  the  cause,  stating  ^«»»"attulh- 

thathe  could  prove  the  truth  of  his  plea.    This  was  denied     The  plaintiff 

by  the  Judge  ;  and  the  plaintiff's  counsel  hastily  drew  a  spe-  judgment,    of 

cial  verdict  in  these  words  :  "  And  the  jury  find  that  TAom-  course,  upon  a 

i«.  .  1  special  verdict, 

115  ingersol  does  not  appear  nor  offer  any  evidence  to  prove  bat  it  should 

the  allegations  contained  in  his  plea,'.'    This  was  received  i^courtr""*'""* 
and  entered  as  the  verdict  of  the  jury  ;  and  the  plaintiff  af- 
terwards proceeded,  without  submitting  the  verdict  to  this 
Court,  to  tax  his  costs,  perfect  his  judgment,  and  issue  his 
execution* 

*  A  motion  was  now  made,  in  behalf  of  the  defendant,  to  set  '  " 

aside  the  verdict  and  all  subsequent  proceedings  for  irregu-' 
larity,  on  these  ground,  among  others.  Viz.  1.  That  the  de* 
fendant  should  have  been  suffered  to  appear.  2.  ^fhat  the^ 
verdict  was  void.  3.  That,  at  any  rate,  judgment  could  not 
be  taken  uppn  the  verdict,  without  a  special  motion  to  this 
Court.  And  Com.  Dig,  pleader^  (S.  21,  22)  was  cited  to 
•hew  the  verdict  void. 

D.  D.  Barnard^  for  the  motion. 
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ALBA^JY,         A  BeacA,  contra. 

October,  1824. 

Curia.    The  objections  are  all  well  taken ;  and  the  aat^i 
tion  must  be  granted* 

Rule  accordinglj. 


Macauley  against  Sternburgh. 

iacr  a  judgment      ^^  ^^^  Herkimer  Common  Pleas,  the  judgment  was  for  tjie 
?w'°°  ,  •  ^^rv  defendant.     And,  on  error  to  this  Court,  it  was  reversed, 

the  plHiutiir  w         .         ,      ,        ^       ,  ,  ,    - 

entitled  to  and  at  (he  last  October  term  a  venire  de  novo  was  awarded  to 
*°  And  he  may  ^^^  Circuit ;  but  the  plaintiff,  without  waiting  for  the  event 
P^'-fftct  his  of  the  cause  upon  the  trial,  taxed  his  costs  and  perfected  his 
isuxi  "Slxecu-  judgment  of  reversal,  which  it  was  now  moved  to  set  asidft 
iiou  o,  them  as  premature  and  irregular, 
withouj    wait-  ^        ^  .     /.       , 

in   for  the  fi-      O,  G,  Otis^  for  the  motion. 

nal  *»venl  u{.on 

^^waii""      ^.Coni/mg,  contra. 

Curia*  The  plaintiff  in  error  was  not  bound  tf>  wait  the 
^vent  of  the  suit  upon  the  venire  ^e  novo,  Whenajudg* 
ment  is  reversed  on  erorr^  the  plaintiff  is  entitled  to  recover 
his  costs,  and  may  perfect  his  judgnient  immediately  aodis*^ 
me  execution  as  in  other  cases* 

Motion  denied* 


Gay  against  Rogers  and  Wait* 

An  attorney, 
or  other  ufH-      fuy  defendant,  Wait^  an  attorney  and  counsellor  of  this 

cer     of      the  ^  "  •■    .•  n 

court  u  never  Court,  attending  at  this  term,  was  arrested  on  a  bailable  ca- 

pnvileged^^      P^^tf,  against  him  and  Rogers^  a  common  person*    . 

v^ij«n        sued 

with  another,      g.  A.  Foot^  moved  that  Wait  be  discharged. 

though  duri-  g  * 

ting:*^o?*   the      S.  Stevens^  contra,  said  he  could  not  have  bis  privilege, 
court,  and  du-  hemz  sued  with  another.    He  cited  Tiffany  t.  Driggs  k 

ring  his  atten-    y,.«,,«e« 
dwe  at  court.  Lynch^  (13  Jom»  ^o^w 
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Foot,     That  case  was  decided  od  commoD  law  grounds,     albany. 
But  the  statute,  (1  R.  L.  418,*.  12)  exempts  the  profes-  OctM|e^r|24. 
lion  from  arrest,  generally,  duripg  term. 

Curia.  That  statute  circumscribes  the  common  law 
privilege  to  actual  term  time,  during  which  it  ts  no  greater 
than  it  was  before  the  statute.  Officers  of  the  Court  were 
never  privileged,  when  sued  with  others.  The  reasoning  of 
the  Court  in  Tiffany  v.  Driggs,  as  to  the  statute,  (1  R.  L. 
387)  applies,  therefore,  to  the  act,  (1  i2«  L.  418,  a.  12)  up- 
#n  which  the  defendant  moves^ 

Motion  deni^df 


Avert  and  Avery  against  Cxjrtiss  and  Weed. 

AcTio^r,  on  a  joint  and  several  promissory  note,  made  by 
the  defendants,  who  pleaded  separately  the  general  issue* 
On  the  trial,  the  verdict  was  for  the  plaintitf,  against  Curiissj 
and  for  Wetd^  against  the  plaintiff,  upon  which  WttiPs  attor- 
ney entered  a  rule  for  judgment,  in  his  favour,  with  costs, 
which  it  was  now  moved  to  set  aside,  on  the  authority  of 
the  case,  Ex  parte  E,  Nelson^  (1  Cowen^s  Rep,  422,) 


J.  Maynard^  for  the  motion, 

A.  Ot6&f,  contra. 

Curia,     This  case  comes  within  the  second  section  of  the 
general  statute  concerning  costs,  (1  R,  'L.  343)  the  construc- 
tion ef  which,  in  reference  to  this  question,  was  considered 
in  tbecase,Ex;?arie  Ai/^on,  (1  Cov>tn^s  Rep.  417).  Though 
the  question  was  not  directly  decided,  the  reasoning  of  that 
case  applies.     The  course  upon  the  English  statute,  which 
is  worded  like  our  second  section,  has  always  been  to  deny 
costs  to  one  whose  co-defendants  are  convicted,  though  a 
verdict  pass  for   him.     The   10th   section,   (1  R,  L.  345) 
applies  to  certain   actions  arising  cd^  ddicto  -only.    The 
motion  must  be  granted. 

Motion  granted, 


In  an  actiom 
arising^  ex- 
contractfty 
against  sever- 
al defendants, 
some  of  whom 
succeed,  and 
othera  have  a 
verdict  against 
tbein,  the  for- 
mer are  not 
entitled  to 
costs. 


370  CASES  IN  THE  SUPREME  COURT 

ALBANY, 

October,  1824. 


Lent  against  Butler. 

In    slander,      Slander,  for  charging  the  plaintiff  with  stealing  goods, 
the   defeudant  „,         ,.  i    .  .  ,  .        .         .        •   /.      . 

fdve      notice  i  iea,  tne  general  issue,  with  notice  that  the  defendant,  on 

th^h^  would  ^^^  ^"*''  ^o\i\A  prove  the  truth  of  the  words  spoken,  in  his 
provt        the  justification*    And  now, 

words      true ;  . 

which  plea  he        ^    ^-    _ 

afterwards  mo-      C,  H*  Ruggles^  moved  to  Withdraw  this  notice,  and  to  sub* 

draw*onan^f-  *'*^"*^  another,  which  he  produced,  and  which  set  up  the 

fidaYit  that  Uie  Statute  of  limitations,  with  certain  matters  which  went  to 

BO  *^^"^^^  mitigate  the  damages.     He  read  the  defendant's  affidavit, 

^"f  ^iri  "**V*^  stating  that  the  first  notice  was  interposed  in  good  faith,  and 

he      '  woald  under  the  advice  of  counsel ;  that  when  it  was  delivered, 

faiSy  ^  the  ^^  ^©"'y  helieved  he  should  be  able  to  prove  the  material 

Boiice.  facts  stated  in  it ;  that  fV.  N.  Palmer^  formerly  of  Pough- 

keepsie,  was  the  witness  upon  whom  he  placed  the  principal 

reliance  for  this  purpose ;  but  that  he  had  lefl  the  state,  with 

his  family,  without  the  defendant's  knowledge  ;  and,  as  be 

was  informed  by  the  witness'  friends,  had  gone  to  reside  in 

some  part  of  South  America^  and  would  not  return  to  this 

country. 

He  supposed  the  gentleman  opposed  to  hino,  (Mr.  J.  Toll- 
madgt)  would  take  thesameground  here  as  he  did  in  ClirUon  v. 
Mitchell,  (3  John.  Rep^iBAi)  and  insist  that  the  notice  should 
not  be  withdrawn  till  its  falsity  was  acknowledged  by  the  de- 
fendant. 7'he  case,  however,  was  distinguishable.  It  did 
not,  in  that  case*  as  in  this,  appear  that  the  notice  was  given 
in  good  faith  ;  which  is  the  reason  assigned  by  the  Court, 
for  refusing  the  rule. 

J.  Tallmadge,  contra,  did  rely  upon  that  case,  and  should 
contend  for  its  doctrine,  without  the  qualification  alluded  to. 
The  defendant  has  followed  up  his  slander  by  a  gross  libel 
upon  the  record,  and  which  the  plaintiff  is  entitled  to  have 
falsified  in  the  same  way.  This  must  be  either  by  the  defen- 
dant's affidavit  of  its  falsity,  or  the  verdict  of  a  jury,  giving 
those  aggravated  damages  which  such  a  notice  called  for. 
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I%e  Court  were  clear  with  the  eounsel  for  the  plaintifT,  Albany, 
Aat,  for  these  reasons,  the  motion  must  be  denied ;  and  ^.^^v^ 
WooDwoRTH,  J.  said,  that  this  application  was  even  a  still  Ex  parte 
farther  aggravation  of  the  slander ;  for  the  defendant  says,  in  ^®  *^ 
his  affidavit,  ^'  the  charge  which  I  advanced  against  the  plain- 
tiff is  true  ;  but  by  reason  of  Palmer* s  absence,  alone*  I  am, 
unfortunately,  not  able  to  prove  it.'' 

Motion  denied. 


Ex  parte  Johnson. 

Phebe  Johnson  pe^ tioned  the  Judges  of  the  Court  jof    Under    tiie 

Common  Pleas  of  Montgomery  county,  that  such  proceed-  ^e  4th  artide 

ings  might  be  had  against ,  a  Justice  of  the  Peace  ^^*^®.f!'^^i^* 

of  that  county,  as  the  constitution  and  laws  of  this  state  re-  es  ef  the  com- 

quire,  for  a  false  return  to  a  writ  of  certiorari^  and  for  keep-  |J^^^^^Ja 

ing  his  office  io  a  grog  or  dram  shop,  setting  forth  the  partic*  wheUier  they 

ubrs,  and  verifying  the  petition  by  her  affidavit.     The  peti-  ^arge,  prefer- 

tioD  was  presented  to  the  Judges  the  \2th  October,  1824,  at  >^.  ag^ipt  » 

■  -  ,     .         ,  ,  ,        ,         ,  -  .  .  .       justice  of  the 

wbich  time  tney  made  a  rule,  that  the  prayer  of  the  petition  peace;  and  the 

be  denied,  without  hearing  the  merits.  '^nZt  hSJ^ 

fere  with    its 

P.  Brooks  now  moved  for  a  mandamus,  commanding  the  «««•«• 
Ju<%es  to  take  cognizance  of  this  matter ;  but 

Per  Curiam'  The  whole  was  a  mere  matter  of  discre- 
tion with  the  Common  Pleas.  Under  the  constitution,  {art. 
4,  #•  7)  they  are  the  sole  judges  whether  they  will  notice 
the  chaiges  preferred  or  not  They  hold  a  constitutional 
power,  with  which  we  will  not  interfere.  Besides,  it  is  a 
•afficient  answer  to  that  part  of  the  case  which  complains  of 
a  false  return,  that  it  is  more  properly  triable  in  another 
form. 

Motion  denied. 
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Ex  parte 

^""°^-  Ex  parte  Kellog#. 

Though  on  Kellogo  sued  Griffin  before  a  Justice  of  the  Peace  of 
SFto^theTa^'  Herkimer  county,  and  on  the  ^5th  August,  1 824,  the  Justice 
Si%^"5  36*  rendered  judgment  for  the  plaintiff,  of  ^7,59,  from  which  the 
37)  the  jii9-  defendant  appealed,  September  4th,  pursuant  to  the  act  of 
hh'J^etum^u  .4pn7  12<A,  1824,  {sess.  47,  ch.  238,  s.  36,  37)  to  the  next 
after  the  firs^^Court  of  Common  Pleas  of  Herkimer  ;  but  it  was  notendor- 
of  the  common  sed  upon  the  bond  given  on  such  appeal,  that  the  costs  of  the 
pleas  next  af-  proceedings  in  the  Court  below  had  been  paid  bj  the  appel- 
they  ought  not  lant ;  and  the  Justice,  moreover,  omitted  to  file  the  return, 

Jetumr*"  hTt  *J>'  ^^^^  ^^^  ^^^  ^^y  ^f  ^^^  **^®"  "^^^  *^™  ^^  ^^^  Common 
proceed  there-  pleas ;  for  which  reasons  a  motion -was  made  there  to  quash" 

return  ^cornet  the  return,  but  denied  ;  and  now, 
The  feet,  that      jj    jy  Xaxon,  moved  for  a  mandamus  commanding  them 

the  costs  were  '  ". 

paid     to   the  to  do  this  ;  but, 
justice,     need 

8«i  on^the  ap-  Per  Curiam.  The  statute  is  merely  directory.  True,  if 
peal  bond.  ^^^  Justice  does  not  return  on  or  before  the  first  day  of  the 
next  terra  afler  the  appeal,  it  is  an  omission  of  duty  ;  but  the 
party  is  not  to  suffer  by  this.  If  filed  at  any  time  afterwards, 
he  may  proceed  in  his  appeal.  The  statute  does  not  require 
that  the  payment  of  costs  should  be  endorsed  upon  the  bond. 
If,  in  fact,  paid,  this  is  enough  ;  and  the  contrary  is  not 
pretended. 

Motion  denied. 
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ALBANY, 
Oetober,  18^ 


Jackson,  ex  dem*  Eden,  against  Rathbone* 


For  the  facts  out  of  which  the  present  question  grew,  see  On  exe«uting 
2  CowtiCs  Rep.  602,  S.  C.  On  referring  the  costs  for  taxa-  q„i^  under 
tion,  as  there  mentioned,  (page  604)  Judge  Irving  refused  to  ^^^'^^J^ 
tax  a  new  record  of  judgment  upon  the  return  of  the  writ  s)  judgment 
of  inquiry,  and  the  services  about  entering  and  perfecting  a  ^^"^r/^na 
new  judgment ;  but  he  allowed  the  appropriate  services  for  the  record  be- 
continuing  down  the  original  record  remitted  from  the  Court  ^ew  judgment 
of  Errors,  With  a  history  of  the  proceedings,  "*'®^   "  °°J 

the     proceed- 

A,  Burr^  moved  for  a  re-taxation,  on  this  ground,  among  ing».  n>«7  ^ 

^_  »T        .  •     1  y      rt     #  *  II"  contmued     at 

•thers.     He  said  the  statute,  (1  a*  L.  144,  s.  3)  speaks  of  the  tbotof  Ui» 

inquiry^  judgment^  and  award  of  execution,  for   damages^  ^^Hawih^iM 

with  costs  of  suit.     If  no  rule  for  judgment,  and  no  record,  to    be  done. 

there  is  no  authority  to  *'  award  execution  for  the  damages  ^^^    °^^^ 

and  costs  of  suit."  ^^    attached 

to  record,  as  ra 
r^    TT    9%        t  ...  J     f  a«3ignin»  brea- 

C.  H.  Ruggles^  contra,  insisted  that  there  was  no  need  of  ohes^toHetquo- 

a  new  Kcord.     It  was  sufficient  to  continue  the  proceedings  ^"^gm^m*^^' 

upon  the  old  one.  bond    to   per- 

form       coTe- 
n  .  .    m      nantf,  or  coarty 

Burr,  said  the  statute  evidently  contemplated  a  new  judg*  on       motion, 

meot,  independent  of,  and  distinct  from  the  6rst,  and,  there-  J^^  o^^SJ 

fore,  authorized  a  new  record.     This  might  as  well  be  deni-  to  be  conium« 

ed  of  a  scire  facias,  or  debt  on  judgment.     The  original  rec-     '    ^' 

ord,  when  filed,  is  beyond  the  control  of  the  attorney*     It 

can  be  altered  by  the  Clerk,  only,  under  the  direction  of 

fhe  Court.     The  new  judgment  should  be  docketed.   There 

is  no  authority  for  this,  unless  there  be  a  new  record  signed 

and  filed. 

Curia.  A  new  record  was  unnecessary.  The  proceed- 
ing by  inquiry  might  have  been  continued  upon  the  record 
remitted  from  the  Court  of  Errors  ;  and  Woodworth,  J« 
said  this  did  not  mean  taking  the  record  from  the  Clerk,  and 
continuing  the  history  upon  that.     All  that  is  necessary  ig; 

Vol.  III.  48 
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ALB AiCT,  to  make  the  proper  suggestion,  and  give  a  history  of  the  sob- 
^^^^^^^  sequent  proceedings  upon  separate  paper,  and  attach  this  to 
the  original  roll,  as  is  done  when  you  assign  new  breaches, 
toties  quoiies^  on  the  record  of  judgment  upon  abend  for  the 
performance  of  covenants.  And  Sutherland,  J.  said,  that 
if  it  were  otherwise,  that  would  be  no  argument  in  favour  of 
a  new  record  ;  for  this  Court,  on  application,  would  grant 
leave,  of  course,  to  continue  the  original  record  in  the  hands 
of  the  Clerk,  provided  it  were  necessary,    • 

Motion  denied. 


Hall  against  Rochbstkr,  Atkinson  and  Campbell. 

In  aasnmpsit      ASSUMPSIT,  on  a  joint  and  several  promissory  note — payee 
S^'joint  and  against  the  makers.     The  first  count  was  on  the  note,  and 

teFeral  prom-  (he  second  and  third  were  the  common  money  counts,  and 

inory       note,  _        •*,  i/ti^  ii* 

two     pleaded  an  account  stated.     Rochester  and  Atkinson  pleaded  nori' 

waa  ^frauda-  ^^^^^P^^^  y  and,  to  the  first  count,  that  the  note  was  fraudu- 
lently and  op-  lently  and  oppressively  obtained,  setting  forth  the  j^articu- 
uinetU^  ^upon  'ars.  Upon  the  receipt  of  this  plea,  the  plaintifi"  entered  a 
^^*\  ^^^  nolle  prosequi  as  to  them,  and  took  a  judgment  by  default 
edano^jpro-  against  .^/ArtHfon,  which  it  was  now  moved  to  set  aside  as 

dciauit  against  £-  Pomeroy^  for  Jhe  motion,  said  the  nolle  prosequi  was  a 
thaul"*'^^*  discontinuance  as  to  all  the  defendants.  (J^oke  y.  Ingham^ 
was  discontin-  1  Wills.  89.  Hartness  v.  Thompson  ei  aL  5  John.  Rep.  160. 
"Yn"aVuoMi«  ^<>r^on  v.  Croghan,  20  John.  Rep.  122,  per  Spencer,  Ch.  /. 
eoruraetii,     a-  1  Chit.  Plead.  546.     Tidd,  632.)     The  result  of  these  aa- 

srainst  several  * 

unless  the  de«  thorities  is,  that  in  actions  in  form  ex  delicto,  the  plaintiff 
fence  as  to  one  njg^y  enter  a  nolle  prosequi  as  to  one  of  several  defendants  ; 
his  personal  but  in  actions  ex  contractu^  unless  the  defence  go  merely  to 
aotfe  "mwfotli  *'*®  personal  discharge  of  one,  a  rwlle  prosequi  cannot  be  en- 
caunot  be  en-  tered  as  to  One  and  the  suit  be  continued  as  to  the  other, 
him,  and  the  but  the  fwllt  prosequi  discontinues  the  suit  as  to  the  whole- 
suit  be  contin-  Actions  ex  contractu,  against  several,  are  joint.  The  plaio- 
other.  tiff,  to  sustain  his  action,  must  shew  a  joint  contract  made  by 
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all ;  and  a  pica,  by  one,  to  the  action  of  the  writ,  enures  to      Albany, 
the  benefitofaU  the  defendants.     (1  ChiL  PL  31, 32,  Boul-  Octobe^^^ 
ter  V.  Ford^  1  Sid.  76.    Sheriff  v.   Wilkes  et  aU  1  Easi^  62.      Van  Lew 
Gray  v.  Padmer  et  aU  1  Esp.  Rep.  135.)     That  the  note  is        ^^^^ 
joint  and  several j  makes  no  difierence.     The  plaintiff  has 
elected  to  proceed  against  the  defendants  jointly ;  and,  for 
the  parposes  of  this  question,  the  demand  must  be  treated  as 
a  joint  one. 

F.  M  Haighty  contra,  said  there  was  ho  direct  authority 
for  this  application.  In  Morion  v.  Croghan^  cited  by  the  de- 
fendants' counsel,  the  decision  is  put  on  the  ground  that  the 
defendants  were  all  necessarily  parties.  Accordingly,  per 
Spencer,  J.  ^^  Where  all  the  defendants  are  necessarily  par- 
ties, and  the  plaintiff  was  obliged  to  make  them  parties,  as 
in  a  proceeding  against  terre-tenants,  a  discontinuance  as  to 
some  is  a  discontinuance  as  to  all.''  Here  the  action  was 
not  necessarily  joint.  It  might  have  been  several ;  and  it 
is  the  same  thing  to  the  defendant  {jitkinson)  as  if  he,  alonCf 
bad  been  sued. 

Curia.  The  distinctioncontended  for,  by  the  defendants' 
counsel,  is  fully  borne  out  by  the  cases  to  which  he  refers. 

Motion  granted. 


Van  Lew  and  others  against  Kino. 

On  the  Sih  May,'  1 824,  the  plaintiffs  brought  assumpsit  for  la  tlie  oouit 
money  bad  and  received,  against  the  defendant^  in  the  Aho-  pie^  of  the 
York  Common  Pleas,  and  laid  their  damages  at  ^250.  The  ^^  ^^  ^"^ 
caQse  was  tried  the  25th  September,  and  the  jury  found  for  plaintiff  has 
the  plaintiff,  ^38,33.  The  total  amount  of  the  accounts  in  h??«coTer^' 
controversy  between  the  parties,  was  ^394.    The  plaintiff  ^^^  1^    ^ 

nil     Tecovery 
exoeed      $2&. 
Amd  tfeii^  tk^ 
the  actian  might  hara  been  broagbt  befare  a  Juitice  of  the  peace. 
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ALBANY,     procured  his  costs  to  be  (axed  at  ^51,59,  for  which  he  took 
^^^..J,^    'judgment;  and  oo  submitting  the  question  to  this  Court, 
Van  Lew     whether  the  plaintiflf  was  entitled  to  costs  in  the  Court  below, 
j^^       he  having  recovered  less  than  ^50,  the  act  of  AprU  12/A, 
1824,  (jses9.  47,  ch,  238,  «.  33)  was  relied  upon,  as  deny- 
ing costs. 

It  was  said  that  the  suit  was  cognizable  before  a  Justice, 
the  amount  recovered  less  than  ^50,  and  the  accounts  lesft 
than  ^400.  The  words,  in  the  1st  section  of  the  act,  "  the 
city  and  county  of  New-York  excepted,"  do  not  extend  to 
.  the  provisions  of  the  33d  section.  Several  new  regulations, 
introduced  by  the  act,  were  intended  to  be  general ;  such  as 
extending  the  remedy  tp  executors,  {section  1)  transferring 
judgments  to  the  county  clerk's  office,  so  as  to  become  a  lien 
on  land.  {Sections  20 j  21.)  So  of  sections  29,  41,  45,  &c« 
The  10th,  llth,  and  16th  sections,  expressly  mention- ci/y 
or  town.  Section  27,  in  giving  the  precedent  of  a  convic- 
tion, begins,  "  City  of  JWw  York^^'^  or,  *'  Westchester  County.'* 
Sections  37  and  38  say,  Courts  of  Common  Pleas,  or  May* 
or'^s  Courts^  and  Clerk's  office  of  aVy  or  county  ;  and  section 
40  expressly  authorizes  the  several  Courts  of  Common  Pleas 
and  Mayor^s  Courts  in  this  state,  to  make  rules  to  regulate 
the  practice  on  appeals.  The  41st  section  speaks  the  same; 
language. 

The  words,  "city  and  county  of  JVczo-ybri,"  in  the  1st 
section,    apply  to  the  jurisdiction  of  the  magistrate  onlj. 
The  106th  section  of  the  act  tp  reduce  the  several  lawa 
relating  particularly  to  the  city  of  ^cro-  York  into  one  statute, 
passed  .^pril  dlhy  1813,  (2  i?.  L.  342)  gives  jurisdiction  of 
J50  to  the  Justice's  Court  of  that  city  ;  and  it  was  not  ne- 
cessary to  repeat  it  again  in  the  act  of  1824.    The  act  of 
1818,  {sess.  41,  cA.  94,  s.  5)  contains  the  same  proviso  as  to 
costs  on  recoveries  under  $50,  as  is  contained  in  the  33d  sec- 
tion of  the  act  of  1824  ;  but  as  the  former  is  repealed   bj 
the  latter,  {s.  43)  it  can  have  no  application  to  the  present 
question. 

Against  the  motion  it  was  said,  that  the  85th  section  of  tbe 
liict  to  reduce  the  several  laws  relating  particularly  to  the 
pity  of  Jfew'Yorkf  into  one  act,  passed  April  dthj  1813,  es- 
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lablishes  Assistant  Justice^s  Courts  in  the  several  wards  in  f^^''^ 
the  city  of  Jiew-  York^  and  gives  them  jurisdiction  over  cer- 
tain actions,  where  the  damages,  or  thing  in  demand,  shall 
not  exceed  26  dollars.  The  1 05th  and  1 06th  sections  estab^ 
lish  the  Justice's  Court  with  jurisdiction  to  $50.  The  juris-? 
diction  of  the  Marine  Court  is  extended  to  $100  by  the  act 
of  jlpril  15/A,  1817,  {sess.  40,  ch.  249,  4  L.  K  Y.  288,  6.) 
The  Court  of  Assistant  Justices  is  established  in  the  several 
wards,  excepting  the  9th,  with  jurisdiction  to  $50,  by  the  act 
of  January  4<A,  1820,  {st$s.  43,  cA.  1,  5  L.  X  Y  3  6.) 

The  general  act  to  extend  the  jurisdiction  of  Justices, 
passed  AprU  10,  1818,  (4  L.  X  F.  79  c.)  extends  their  ju- 
risdiction to  $50  ';  and  provides  (section  5,)  that  if,  in  any 
action  brought  in  any  court  of  record,  the  plaintiff  shall 
fail  to  recover  over  $50,  he  shall  not  recover  any  costs,  if 
the  suit  might  have  been  commenced  before  a  Justice  by 
'virtue  of  this  act*  The  act  modifying  this  last  mentioned 
act,  passed  April  21,  1818,  {sess.  41,  ch.  265,  4  L.  JV.  Y. 
287  c.)  gives  the  Assistant  Justices  in  the  city  of  New-York 
the  like  jurisdiction  and  power  as  Justices  of  the  Peace  un- 
der the  act  of  April  10,  of  the  same  year. 

The  act  of  1 824,  for  the  better  and  more  speedy  recovery 
of  debts,  to  the  value  of  $50,  is  intended  to  supersede  all 
the  other  acts  relating  to  the  proceedings  of  Justices'  Courts, 
excepting  in  the  city  of  Kew-Yorkj  {act  of  1824,  supra^ 
47/A  sess.  L.  X  F.  279,)  The  43d  section  of  this  act,  re- 
peals the  old  Justices'  act  for  the  country,  of  1813  (1  R.  L. 
387)  and  the  act  to  extend  the  jurisdiction  of  Justices  of  the 
Peace  (4  L*  X  F.  79  c.)  which  applied  to  the  city  of  I/ew' 
York.  The  S3d  section  of  the  act  of  1824,  provides,  '^  that 
if  the  plaintiff,  in  any  suit  which  may  be  brought  in  any. 
court  of  record  in  this  state,  after  the  first  day  of  May  next, 
shall  fail  to  recover  a  sum  exceeding  $50,  he  shall  not  recov* 
er  any  costs  of  the  defendant,  provided  the  suit  so  brought 
might  have  been  commenced  before  a  Justice  of  the  Peace  btf 
wtm  of  this  act, '^^  The  first  section  expressly  excejfts  the  ct- 
tyand  county  of  New-York;  for  it  specifies  the  particular 
actions  which  shall  be  cognizable  before  any  Justice  of  the 
Peace^  nith  the  exception  of  the  city  and  county  of  Jfenf^ 
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ALBANY,      York;  SO  that  the  Justices'  Courts  of  that  city  roust  depend 

0<A€^^r^^^*  f^^  their  jurisdiction  upon  the  local  acts  provided  for  them ; 

Van  Lew      and  in  none  of  these  local  acts  is  there  aoj  proTision  that 

Sine         restrains  a  party  from  recovering  costs*  where  he  fails  to 

recover  a  sum  over  $50. 

The  only  restriction  is  that  of  the  5th  section  of  the  act 
concerning  costs  (1  if.  L.  344,)  which  provides, "  that  if  anj 
action,  not.  concerning  any  freehold  or  title  of  land,  nor  for 
any  assault,  battery  or  imprisonment,  nor  slander,  nor  mali- 
cious prosecution,  nor  by  or  against  executors  or  admiois* 
trators,  be  brought  in  any  Court  of  Common  Pleas,  and 
the  plaintiff  shall  not  recover  over  }S5,  be  shall  notrecot- 
er,but  pay  costs/' 

The  reason  why  the  act  of  1 824  mentions  city  or  to^rn, 
will  be  seen  by  looking  at  the  46th  section,  by  which  this 
provisions  of  that  act  are  extended  to  all  the  cities  ia  the 
state  by  name,  except  J^eto-  York. 

The  counsel  for  the  plaintiff  remarked,  that  his  aigumeat 
against  the  motion  was  little  more  than  a  copy  of  the  opio' 
ion  given  by  bis  honor  J.  7.  Irving^  the  first  Jddge  of  J^es- 
Yorkj  who  taxed  the  costs  under  review. 

C.  Graham,  for  the  defendant. 

R.  L  Welby  contra. 

7%t5  Court  J  adapted  the  reasoning  of  Judge  /mng  in  the 
Court  below;  and  gave  their  opinion  that  he  was  right  in 
«  allowing  the  plaintiffs  their  costs  ;  that  as  to  all  actions  in 
which  the  plaintiff  recovers  upwards  of  25  and  less  than  ^M), 
though  they  be  cognizable  before  a  Justice,  the  Comtnon 
Pleas  of  the  city  of  ^cto- Fori  has  concurrent  jurisdictioai 
not  only  of  the  subject  matter,  but  of  the  costs. 
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Stone  against  Burt.  CIwST 

Ow  error  from  the  C.  P.  and  judgment  affirmed,  double  I>o«ble  costs 
costs  were  taxed,  without  proof  to  the  taxing  officer  that  the  ed  ofcoane  to 
plaintiff  in  error  had  delayed  the  execution  below  by  putting  ^^^r^/*^^ 

in  bail.  firming^       the 

Judgment ;  but 

€•  P.  Kirktand,  moved  for  a  retaxation,  on  this  ground,  ihewn      that 

and  cited  1  R.  L.  346, ».  14.     2  Sayer  on  Costs,  200.     Pe-  H^^l"^  "^ 

ters  ^  Gedney  v.  Henryj  6  John.  Rep.  27^.  layed  by  the 

^  ""^it  of  error; 

^  ,  and  this  thould 

Curia*    The  statnte  cited  gives  double  costs  in  those  ca-  be  proved  to 

les  only  where  execution  \b  actually  delayed  by  the  writ  of  ^r^SS^he 

error.     Such  delay  should  be  proved  to  the  officer  before  ^ '  warranted 

he  ii  warranted  in  taxing  double  costs.  £e cosbl^^^ 

in  the  tUtute 

Motion  granted.      ^\^y  ^-  ^^ 


Ex  parte  John  H.  Clarke. 

On  an  appeal  from  a  Justice's  Court  to  the  Onondaga  The  notice 
Common  Pleas,  between  Clarke,  appellant,  and  Pratt,  ap-  ^^^P***  ■?[" 
pellee,  the  notice  of  appeal  served  on  the  Justice  did  not  Jastice  par>a- 
state,  that  he  appealed  to  the  Qmrt  of.  Common  Pleas  of  ^^  ^^  ^ 
the  county  of  Onondc^a.  The  appeal  bond  recited  that  238,«.S6)  did 
the  appeal  was  to  that  Court,  and  the  Justice  duly  made  the  party  ap< 
and  filed  his  return ;  but  the- Court,  on  motion,  quashed  it  on  J^Jllf^^  ^ 
the  ground  of  the  above  defect  in  the  notice.  mon  pieoM  e^ 

Sec,    bat     the 

F.  Birdseye  moved  for  a  mandamus  commanding  the  C.  Jl^^d    ^u 

P.  to  proceed  with  the  appeal*  the  appeal  was 

to  thst court; 

Curia^    The  Common  Pleas  have  nothing  to  do  with  the  S^   made^ 

question  whether  the  notice  was  good  or  bad;    If  it  con-  ^tora;     hM 

^  regular. 

Semb.  the 
p^rty  cannot  object  that  the  notice  of  appeal  is  defective,  bat  this  lies  with  the 
juetioe  only.     If  hq  deesi  hiauelf  safficieiUly  informed,  and  cetura  aoeonlingly.  it  it 
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ALBANY,     tilined  tucbiaformatioii  as  satisfied  the  Justice,  and  instrac- 

^j!!^^.,^  *  ted  him  as  to  the  place  of  return,  it  does  not  lie  with  the  par-' 

Ex  parte      ty  to  object  that  it  is  defective.     Here  was  nothing  to  mis- 

^^^^^*       lead  or  injure  him.     The  bond  was  in  the  proper  form ;  aad 

the  intebtion  of  the  appellant  could  not  be  mistaken. 

Rule  for  an  alternative  mandamus. 


(IDlarke  against  Rathbun: 
tVher*      a      Qn  error  from  the  Court  of  Common  Pleas  upon  a  bill  of 

jndgment      is  «• 

re7en;ed  on  exceptions,  the  judgment  being  reversed,  the  taxing  officer 
c"p  upon  a  allowed  Supreme  Court  costs  for  drawing  and  copying  thq 
bill  of  excep.  bill  of  exceptions,  A  motion  was  now  made  to  retax  the  bill 

tionii        taken  ...  .      , 

there,      costs  m  this  particular. 

shoald  be  tax- 
ed foi  the  bill      2).  TUlinghastj  for  the  .motion, 
at     the   com'-  *         ' 

mon  pleaa  nXe  . 

only.  C.  E.  Clarke,  contra. 

Curia.    This  is  a  service  performed  in  the  Court  below  ; 

and  the  costs  should  be  allowed  at  the  Common  Pleas  rate 

only. 

Motion  granted. 


Ex  parlt  Stone. 

Where  a  In  a  cause  in  the  Common  Pleas  of  Jeffersfm^  between 
S'\^"c^R  S'^'*^'  plaintiff,  and  flbo^cr,  defendant,  the  Court  made  a 
and  femoved  rule  that  all  proceedings  on  the  part  of  the  plaintiff  be  stay- 
J!t^  Uito  the  ed  till  the  costs  of  a  previous  action  for  the  same  cause 
supreme  court  j^cminst  the  same  defendant  brought  in  the  same  Court,  and 
pus^  and  the  reriioved,  by  the  defendant,  into  this  Court  by  habeas  cor^ 

?iolS^^t»  ^(^  P"*»  ^  ^"^  P^'^*     '^^^  ®"*^  "P^  *^  habeat  corpus^  not 

low    the   suit 

here;  but 

brought  another  action  for  the  same  cause  in  the  C.  P.  ;  hdl,  that  the   ooort  below 

might  stay  the  proceedings  of  the  plaintiff  in  theseooad  suit,  till  the  costs    of  thtt  fint 

were  paid* 
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being  pursued  by  the  plajntifi;  was  at  an  end,     A  motion     albant, 
Was  now  made  for  a  mandamus  commanding  theCourt  be*  ' 

Sanfonl 

C.haw« 


low  to  proceed  to  the  trial  of  the  cause,  notwithstanding  the 
ralfe.  •  ' 


JV«  Rathbun^  for  the  motion* 

J.  Butterfieldj  contra. 

Cvria.  The  power  exercised  by  the  Courts  to  stay  pro- 
ceedings, till  the  costs  of  a  former  suit  for  the  same  cause 
are  paid,  does  not  depend  exclusively  upon  the  question 
whether  their  collection  can  be  enforced  by  execution.  It 
is  an  equitable  jurisdiction  ;  and  intended  to  prevent  the 
vexatious  multiplication  of  suits.  {Oinger  v.  Bamardistoh,  2 
BL  Rep.  904.)  Here  the  plaintiff  has  voluntarily,  and  with- 
out shewing  any  excuse,  forborne  to  pursue  his  action  upon 
the  heAeas  corpus.  The  Common  Pleas  were  right  in  stay- 
ing the  proceedings.  {Perkins  v.  Hinman^  19  Jo/m.  238^ 
TWrf,  478.  1  Duni.  Pr.  337.  3  B.  ^  P.  23,  n.{a)  4  Mod. 
379.)  In  Lawrence  v.  Dickenson^  (1  Cowen^s  Rep.  580,) 
the  plaintiff  offered  to  proceed  upon  the  habeas  corpus  ;  but 
the  defendant  refused  to  receive  a  declaration. 

Motion  denied^ 


Sanford  against  Chase. 

The  defendant  was  arrested  and  holden  to  bail,  while  he 
wafl  attending  as  a  witness  before  arbitrators.  The  defen- 
dant then  resided  in  the  state  of  Massachusetts^  but  being  in 
the  county  of  Columbia^  was  subpoenaed  to  attend. 

'a  motion  was  now  made,  that  he  be  discharged  from  the 
arrest,  and  that  the  bail  bond  be  delivered  up  to  be  cancel** 
led. 

(L  CoUy  for  the  motion. 
Vol..  III.  49 


One  fltt6n4« 
ing  as  a  wiu 
ne8Bfromafor«» 
eiga  state, '  be* 
fore  arbitral 
tors,  being  ar« 
rested  by  tiiw 
tue  of  a  eayi* 
tu  ad  respond 
dendmh  ^vt^>i 
diseharged  ab« 
aohKelj,  with* 
oat  being  re« 
quired  to  file 
cMamoabaiL 
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AtBAWT,         A.  P.  Holdridge,  contra. 
October,  1824. 

Curia,  The  only  question  is,  vvhether  the  defendant  is  to 
be  dischai^ed  on  filing  common  bail,  or  absolutely,  from  the 
suit.  In  J^orris  v.  Beach^  (2  John.  Rep.  294)  this  Court  dis- 
charged the  defendant  from  the  arrest,  entirely  and  absolutely. 
In  a  subsequent  case,  {Bours  v.  Tuckemiany  7  John.  538)  be 
was  dischai^ed  on  filing  common  bail.  We  adopt  the  first 
case.  The  privilege  of  a  witness  should  be  absolute.  Aa 
arrest  should  not  be  valid  even  for  the  purpose  of  giving  ju- 
risdiction to  the  Court  out  of  which  the  process  issues ;  more 
especially  where  the  witness  is  attending  from  a  foreign  state. 

Motion  granted. 


TuNNicLirp  against  Lawyer. 

9a86,  forob-      Case,  for  obstructing  the  waters  in  the  outlet  of  a  lake,  by 

stream,     and  which  the  plaintiff's  lands  were  flowed  and  injured,  tried  at 

^l^Sff'f  ^^  *^  ^^^^^^  Circuit,  and  a  verdict  found  for  the  plaintiff,  of 

land.       Plea,  j90.     The  plea  was  theigeneral  issue.     On  the  trial,  the  de- 

•uc.^be  del  fcndant  contended  for  a  right  to  make  the  obstruction  com- 

fepdant,  on  the  plained  of,  on  the  ground  that  he,  and  those  under  whom  he 

d«Bce  to  ahew  claimed,  had  exercised  thii  right  for  more  than  30  years  before 

that   he,  and  f^^  commencement  of  the  suit ;  and  this  was  the  principal 
those       under  •  .   •  .  •   i        •  r  r 

whom        he  question,  upon  the  tnal,  to  which  witnesses  were  exam- 

To'^^bsiructed  *"«^'     The  plaintiff's  costs  being  taxed  as  Supreme  Court 
the  stream  for  costs,  a  motion  was  now  made  to  have  them  re-taxed  as 

diet  *for  the  Common  Pleas  coats. 

plaintifl;    |90. 

JFfc/ti,  Ihat  he_  /.,  •ir^nn  r^i 

was  entitled  to       ^*  Lajoyer^  for  the  motion,  cited  \  B.  fy  P.  400  \  2  Sauna. 

3^"*  "^"m  ^V*  ^75  a.  n.  (2)  ;    1  ft.  L.  344,  5.  4  ;  2  Dunl.  Pr.  714, 

the  title  to  the  and  the  authorities  there  cited. 
freehold     was 
drawn  in  qaes* 

tion,  within  the       /.  Scc/y«,  contra, 
statute,    (1  R. 

L.  344, 1. 4.)         Curia.     It  is  not  slated  with  what  view  the  evidence  of  20 
years'  enjoyment  of  the  right  to  obstruct  was  ofiered  ;  bat 
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we  may  fairly  intend,  from  the  papers  submitted,  that  it  was  ^^*^'^*^ 
to  establish  a  prescription.     The  evidence  tended  to  this,      v^-v^ 
though  it  came  short  of  making  it  out.     It  is  not  necessary,  B:nickerbaclBer 
to  give  the  plaiutiiT  costs,  that  the  defendant  should  set  up     shipheHi. 
and  attempt  to  establish  a  title  by  deed.     An  attempt  to 
make  out  his  right  by  adverse  possession,  or  prescription  to 
have  an  incorporeal  right  in  the  land  of  another,  equally 
draws  the  title  to  freehold  in  question,  and  satisfies  the  words 
of  the  statute.     It  is  enough  that  the  defendant  offers  evi- 
dence pertinent  to  the  question  of  title,  which  he  has  done 
in  this  instance.     The  principle  of  taxation  was,  thereforei 
right;  but,  as  some  of  the  items  arc  exceptionable,  let  them 
be  re-taxed,  as  Supreme  Court  costs,  at  the  expense  of  the 
plaiotig** 

Rule  accordingly. 


Knickerbacker  against  Shipherd. 

t 

A  fi.  fa.  was  issued,  in  this  cause,  to  John  Haix}^  Esq*     Ths  thcritf 

]ate  Sheriff  of  the  county  of  Wathingifm^  about  the  UiStp-  ^^^^  ~ 

tember^  1820,  directing  him  to  collect  {1273,64,  with  iote-  favoaroTjr^ap 

rest  from  1th  May,  1819.  Doty  then  had  in  his  hands  several  ^^^  f{  ^l 

•  writs  of  Ji.  fa.  against  the  defendant,  in  favour  of  diiferent  ■*"•      *"*«» 

plaintifis,  which  were  arranged  and  paid;  but  the  Sheriff  tionk  on  older, 

claimed  fees  upon  them  to  $31,51.    The  defendant  had  per-  ^^^^^^ 

sonal  property  to  the  value  of  2  or  $300,  which  was  levied  menu,  rngpiimt 

upon  about  the  lit  of  June,  1822,  by  virtue  of  several  Jus-  fe^anTwhiiA 

tice'd  executions,  and  sold  about  the  27th  July  following.  In  •^^  .l**^  ^ 

Avgust,  1821,  preceding,  and  at  two  different  times  aAer-  fees.    Hemay 

wards,  before  the  \st  April,  1822,  the  plaintiff  in  this  cause  JJ^th^^e:^ 

directed  the  Sheriff  to  stay  proceedings  on  the  f.  fa.  on  con-  ecutions  irliich 

dition  that  the  defendant  paid  the  interest,  which,  however,  ments^  ^Jw 

was  not  done  ;  but  the  Sheriff  contended  that  the  plaintiff  ^  ^»»  *>"* 

•    '  *  not    ao  ••   to 

bad  lost  his  lien  by  these  several  delays.  In  1 822,  the  plain*  ihoM     wfaick 

tiff  directed  the  defendant's  property  to  be  advertised  and  •"*  y«o»8w. 

fold  on  his  execution,  in  consequence  of  which  the  Sheriff 


884  CASES  IN  THE  SUPREME  COURT 

ALBANY,     advertised  the  real  estate  of  the  defendant  for  sale,  on  «?• 
^^,0^^^,   \  eral  executions,  being  the  plaintiff's  ^nd  the  several  execu- 
Knickerbftcker  tions  first  aboye  referred  to.     The  real  estate  was  sold  about 
Shipherd.      ^^  ^  ^'*  September^  1 822,  and  purchased  by  the  plaintiff,  for 
less  thi)n*the  amount  due  op  his^.  /a.  from  which  the  Sher- 
iff claimed  to  deduct  ^22,  for  fees  on  this,  and  ^31,51,  for 
fees  on  theoiher  executions,  fvhich  were  satisfied  when  this 
was  delivered.     ^7,24  of  the  ^31,51,  were  thus  claimed  oo 
two  judgments  docketed  subsequent  to  this,  as  the  parties 
supposed,  though  it  was  agreed  that  this  might  be  corrected 
by  the  docket. 

J.  JB/oor^,  for  the  plaintiff. 

J.  Billings  ^  J.  Willard,  for  the  Sheriff,  cited  Hildrelk  v. 
Ellice,  (I  Caines^  Rep.  192.) 

Curia.  The  Sheriff  may  retain  on  the  elder  judgmeDt9, 
but  not  on  those  which  are  jounger  than  the  plaintiffs.  Pay- 
ment  of  the  debts  did  not  pay  the  fees ;  and  unless  the  Sheriff 
is  allowed  to  retain  upon  the  elder,  the  consequence  would 
be  that  the  plaintiffs  in  those  exeputions  must  pay  the  fees 
out  of  their  own  pockets ;  while  sufficient  property  remains 
for  that  purpose. 

The  Sheriff  is  liable  to  refund  ^7,24,  unless  the  two  judg- 
ments supposed  to  be  docketed  subsequent  to  Knickerback- 
er^5,  shall  appear,  by  the  docket,  to  be  earlier. 

Rule  accordingly* 


OF  THE  STATE  OF  NEW-YORK.  38S 

ALBANY, 
October,  1834. 

Jacesok,  €x  dem.  PionEER'and  others,  against  Gai^nsett.        ^j^[^^ 

Eight  other  several  causes^  on  the  same  Jemise^  against  dif*       Gamaey, 
fertnl  defendants. 

At  the  last  AuB;ust  term,  application  was  made,  in  these  Motion,  by 
causes,  for  judgment  as  in  case  of  nonsuit,  which  was  foun-  eni  defendant 
ded  on  one  notice  and  affidavit,  embracing  all  the  causes ;  **i  ?°^  '**  ?^ 
and  but  one  motion  was  made  for  the  whole.  This  motion  divers  <»U8C8, 
was  resisted  by  one  set  of  affidavits,  embracing  all  the  cau-  5^^^*^*^*^ 
8eS|  and  containing  the  same  facts  as  to  alL  The  motion  son  of  the 
was  denied,  with  costs,  and  only  one  rule  entered.  These  ^V  ^^  ^J^ 
costs  were  taxed  at  Jl4,18  in  thetrst,  and  $8,43  in  each  of  set  pf  affidaviti 

»'      J  7  »'   7  entitled  m  aU 

the  other  causes.  the  causes,  and 

the       motions 

A.  Van  Vechten,  for  the  defendants,  moved  an  appeal  from  ^•^     ^^^ 

this  taxation,  on  the  authority  of  Jackson  v.  Keller,  ( 1 8  John,      HOd^    that 

'  "^  there      should 

310.)  be    only    one 

taxation  in  all ; 

JL  H.  Falmei',  contra,  cited  Bagce  v.  Thompson,  (20  John.  {^*  '^^j^^y 

374.)    He  said  Jackson  v.  Keller  was  the  case  of  a  motion  «icl     counsel 

graoted.     Here  it  was  denied,  with  costs ;  and  the  grounds  to  be  taxed*  as 

of  opposition  roM;ht  be  different  ha  each  cause.  *^  ,^®**  ^®" 

■^*  "  only  one  cause« 

but  clerk's  fees 

Curia.    Let  the  costs  be  re-taxed  5  the  whole  to  be  inclu-  to  be  allowed 
ded  in  one  bill,  and  but  one  taxation  to  be  charged;  the  causes, accord- 
Clerk's  fees  to  be  allowed  and  included  in  the  bill,  according  "*s  *»  B^nf^t 
to  the  rule  in  Boyce  v.  Thompson,  (20  John.  374.)     We  al-  (20        Johm 
low  but  one  fee  to  the  attorney,  one  fee  to  counsel,  and  one  ^^'^  ' 
brief,  one  copy  of  costs,  one  notice  of  taxation,  and  one  at- 
tendance, one  service  of  rule,  and  one  power  to  demand 
costs.     It  is  true,  that  Jackson  v.  Keller  was  the  case  of  a 
motion  granted ;  but  the  principle  is  the  same,  whether  the 
costs  be  on  granting  or  denying  the  motion.     If  it  be  plain, 
in  either  case,  that  one  set  of  affidavits  is  sufficient,  no  more 
should  be  allowed. 

Rule  accordingly, 
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Warner,  9.  t.  The  People,  ai^ainst  Tooker. 

In  debt  up-  Debt  upon  the  4th  section  of  the  act  for  the  prevention 
Sonofthe'act  ^'^f'"^"^^' ('  l^' L.  76.)  The  declaration  comiDencdi  bj 
for  the  preven-  demanding  <  1 000  of  debt:  and  the  Ist  and  2d  counts,  rcs- 

tlOD   of  frftUQS  «?    •' 

(1  R.  L,  7a,)  pectively,  stated  the  value  of  the  goods  at  ^325,  and  de- 
j^^'^^^^houw  "^^"^^^  ^^^^  sum.  The  3d  count  stated  the  value  of  the 
find  the  value  goods  at  ^350,  and  demanded  that  sum ;  the  sums  ia  the 
\uerl.  ^°^'  ^  iyvvQQ  counts  making  1 1000.  Plea  the  general  issue.  Ver- 
If  they  omit  diet  for  the  plaintiflTat  the  Oneida  Circuit,  DecemHer  26(«, 
for  the  plain-  l^^^*  The  verdict  was  sealed,  and  in  these  words:  "In 
tiff  generaUy,  jhg  above  cause  we  find  for  the  plaintiff.'^    The  Circuit 

the  verdict  "    -    ,  .^    ,     ,  .  •  , 

not  void;  and  Judge  Certtned  that  the  amount  to  be  recovered  ins  not 

thereon   '^m  Contested  on  the   trial  ;  but  the   amount  claimed  by  the 

not  be  set  a-  plaintiff's  counsel  was  ^391,23,  being  the  amount  which 

nlarity!^  ^'^'  ^he  defendant  confessed  he  gave  for  the  property  in  ques- 

If  the  defend-  tion.  Upon  this  verdict  a  judgment  was  perfected  in  Marck, 
ant  have    any  ^^  .,.  ^V,  •  -... 

remedy,    it  is  1824,  for  g39 1,23,  With  A  remittitur  o(  {^608,77,  of  which 

erron^"'      ®^  the  defendant's  attorney  was  not  informed  till  after  last  May 
If  a  verdict  term. 

the  party  -^^  ^^c  last  Augusi  term,  a  motion  was  made  to  set  aside 
?°"\^  .  ™°^®  the  verdict  for  irregularity,  because  all  the  jury  were  not  pres- 
the  next  term  cnt  when  the  verdict  was  delivered  ;  but  the  Court  were  of 
dercdf  "  ^^^'  opinion,  that,  admitting  the  verdict  to  ^be  irregular  for  that 

reason,  the  motion  came  too  late.     The  party  should  have 

moved  at  the  next  term  after  the  verdict; 
A  motion  was  also  made  at  the  last  August  term  to  set 

aside  the  judgment,  on  the  ground  that  it  v/as  entered  upon 

a  verdict  void  on  its  face. 

G.  C.  Bronson^  for  the  defendant^  adverted  to  the  Biatute 
(I  R.I4.  76,)  and  insisted  that  one  material  part  of  the  issue 
was  upon  the  value  of  the  goods  i  and  the  jury  omtUiiig  to 
pass  upon  this,  the  verdict  was  a  mere  nullity ;  and  the  judg- 
ment, therefore,  irregular.  He  cited  to  this  point,  Bae»  Ah. 
verdict,  {M)  pL  U  (Q)pLl.  (Z)  pi.  S.  3  So/*.  372,  374. 
Mroelmay  v.  SUtnney^  2  John,  Rep.  210.    Brawn  v.  SaniiAp  3 
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Came$^  Rep,  81.    Bac.  Mr.  action  qui  tarn  (B).  2  Hawk.  P.     alba^kt, 
C.  380,  Dtib.  erf.    1  trf.  480,  *.  6.  484,  s.  21.     Com.  Dig-  ^^^^^^^^^^ 
Pleader^  {S.  19,  20,  21.)  Reid 

The  jury  do  Dot  proDonnce  upon  which  count  they  give     p^g^g^i^er 

their  verdict.  Glass  Factory. 

S.  Beardsletf^  contra.  The  verdict  was  not  void.  It  was 
in  the  usual  form,  and  would,  in  strictness,  perhaps,  have 
warranted  an  entry  upon  ibe postta  of  a  finding  for  the  ^ole 
•um  claimed  of  $1000  ;  but  as  it  was  doubtless  the  intention 
of  the  jury  to  find  the  amount  proved,  we  have  remitted  all 
except  this.  The  verdict  may  be  thus  amended  either  by 
the  Judge's  minutes,  or  by  a  remittitur^  as  was  done  here.  (2 
Archb.  Pr.  241,  242.  1  WUs.  33.)  Verdicts  should  be  con- 
strued favorably,  {Burr.  699,  700.  2  Salk.  664,)  and,  it  ap- 
pearing that  no  injustice  has  been  done,  is  a  reason  against 
letting  a  verdict  aside.  (Jlurr.  1255-6.  JDunl.  Pr.  679,  and 
mues  there  cUed.) 

Curia.  It  is  an  answer  to  this  application,  that  the  ver- 
dict is  not  void,  so  as  to  make  the  judgment  irregular.  With- 
out saying  whether  the  verdict  be  voidable  or  not,  we  are 
clear  that  the  defendant  cannot  try  that  question  in  this 
form.  The  verdict  appears  upon  the  record,  and  the  party 
must  be  put  to  his  writ  of  error. 

Motion  denied. 


ReiD,  admx.  of  Rbid, 

againsi 

The  Prksidbnt,  &c.  ov  the  Rensselaer  Glass  Factory. 

This 'cause  having  been  referred  pursuant  to  the  statute  (I  ^^^  v^p^w- 
if.  £.516,  $.  2,)  the  referees  had  reported  generally  for  the  ^  l>«fore  ref- 
plaintiff,  upon  which  the  attornies  for  the  respective  parties  edTpiinuanrto 
agreed  upon  a  case  containing  the  facts  as  they  appeared  in  ^^  f^^tTe  ^^ 
evidence  before  the  referees,  and  thereupon  submitted  a  2)  ordered  to 
question  of  law  to  this  Court,  in  the  form  of  a  motion  to  set  ^  ®Slr*jud^ 
aaide the  report.  This  Court  having  decided  the  question  ment  record, 
and  given  judgment,  the  defendant' s  attorney,  being  desi-  ^y     might 


reus  to  have  th^  same  question  considered  by  the  Court  of  ^^^^^ 

«.  "'  Q«M«a  error. 


m  CAafeS  IK  THE  SUPREME  COUllt 

ALBANT,         B.  F.  BuiUr  moved  for  a  rule,  requiring  the  plaiBtifftoio- 
OctoW^m  corporate  the  facts  contained  in  the  case  in  the  record  of 
Reid        judgment. 

V. 

OUw^ractorj.  ^*  '^'  Foot^  Contra,  could  hardly  suppose  the  motion  to 
be  urged  seriously.  It  is  unprecedented  ;  and  the  record 
sought  for  would  differ  from  any  which  had  ever  before  beeo 
made.  There  are  but  three  ways  of  getting  the  (acts  upon 
reco/d.  These  are  by  demurrer  to  evidence,  bill  of  excep* 
tions,  or  special  verdict.  He  supposed  some  authority 
would  be  shewn  for  the  anomaly  now  sought  to  be  introdu- 
ced into  our  forms.  As  well,  and  indeed  better,  might  a 
case  be  turned  into  a  special  verdict  or  bill  of  exceptions, 
without  any  stipulation  for  the  purpo^se.  Yet  this  was  nev- 
er allowed,  and  has  been  repeatedly  denied.  It  may  be  said, 
that  if  this  motion  be  denied,  we  never  can  go  from  a  refer- 
ence into  a  Couft  of  Error  upon  the  facts  appearing  before 
the  referees.  That  is  true.  If  there  be  a  question  of  law 
in  the  cause,  the  course  is  for  the  party  against  whom  the  ap- 
plication is  made,  to  shew  this  in  answer  to  the  application  for 
a  reference ;  and  thus  drive  the  party  mloving  to  a  jury, 
where  he  can  take  a  bill  of  exceptions.  By  not  doing  this,  be 
waives  his  right  to  bring  error,  as  fully  as  if  he  suffers  atri- 
al to  pass  without  demurring  to  the  evidence,  or  taking  a  bill 
of  exceptions,  or  asking  for  a  special  verdict.  He  cited  7uM, 
788;  and  said  that  Sikes  v.  Ransom^  (6  John.  279,)  Medber- 
ry  V.  Collins^  (9  irf.  345,)  and  Lanuse  v.  Darker^  (10  uLSt2) 
all  go  upon  this  ground ;  and  depend  Ofn  a  familiar  principle 
in  the  English  practice. 

Butler^  in  reply,  said  the  analogy  to  a  trial  and  omis- 
sion to  demur,  &c«  which  was  insisted  upon,  did  not  bqld. 
In  that  case,  the  party  has  power  to  demur  or  evept ;  but 
it  is  not  pretended  that  any  such  form  could  be  resorted  to 
before  referees.  This  motion  rests  upon  the  principk  of 
ShotwelPs  case,  (10  John,  304.  12  id.  31.)  There  being 
no  other  mode  to  get  before  a  Court  of  Error  than  that  of 
bringing  up  the  facts  by  affidavit  or  case  agreed  upon,  neces- 
sity dictates  the  course  to  be  taken.  The  motion  rests  on 
the  same  ground  as  if  the  cause  had  been  brought  before  the 
Court  in  the  usual  way  by  affidavit  and  counter  affidavit 
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A  writ  of  error  cannot  be  denied  to  the  parties.  It  is  a  writ     alSant, 
of  right.      The  referees  are    made  judges  by  act  of  law,  October,  18«4- 
which  will  give  the  remedy.    A  case  in  point  from  England      jacksoo 
is  not  to  be  expected.     They  have  no  such  form  of  proceed-  ▼• 

iDg.  References  there  are  at  common  law,  by  the  act  of 
the  Court,  being  a  mere  matter  of  discretion.  Our  statute 
is  imperative.  A  question  of  law  may  or  may  not  arise  be** 
fore  the  referees.  The  party  is  not  put  to  determine  at  his 
peril,  what  no  human  being  can  do,  whether  a  question  of 
law  is  to  arise  before  them  or  not.  The  most  important 
question  may  come  up-  there,  without  either  party  being 
able  to  anticipate  it.  The  whole  cause  may  turn  upon  the 
improper  rejection  or  admission  of  testimony ;  and,  indeed, 
it  is  not  always  an  objection  to  a  reference,  that  questions  of 
law  will  arise,  where  it  appears  that  they  are  mixed  up  with 
accounts. 

The  judgment  is  always  entered  as  upon  the  report* 
Granting  this  motion  is  only  changing  a  general  into  a  special 
report*  It  is  introducing  nothng  new  on' the  record^  but 
merely  changing  the  form  of  that  which  is  uniformly  en- 
tered there,  and  in  the  same  place,  with  a  view  to  further 
the  right  of  the  case. 

The  Court  (after  having  the  cause  several  days  under  ad- 
tisement,)  directed  the  following 

Rule  :  '^  That  a  statement  of  the  facts  in  tKs  cause  be 
drawn  up  under  the  direction  of  the  Chief  Justice,  to  be  in- 
corporated in  the  record,  in  this  cause,  in  order  that  the  de- 
fendants may  be  enabled  to  prosecute  their  writ  of  error, 
if  they  shall  be  advised  so  to  do." 

WooowoRTH,  J.  being  ioterested  id  the  caiue,  gave  no 
0piiiioD« 


Yqu  in.  3Q 
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Jacksok,  ex  dem.  Hadlev  &  others,  against  Chapm ah  ii 

OTHERS. 


A  defendant  Ejectment  for  lot  No.  90,  in  Hector^  la  the  county 
iho'  he^S'  of  Tompkins.  Verdict  for  the  plaintiff,  at  a  Circuit  in  Tomp- 
of  a^ona'"'^'  *"*^' '"  ^^^^'  ^^^^^^  Nelson,  C.  Judge,  who  certified  that  it 
purchase  on  a  appeared,at  the  trial,  that  this  lothadbeen  patented  to  Bishtrp 
Siy^^be  tura'  Hadlet^,  a  soldier  of  the  revolutionary  war,  in  the  line  of  the 
ed  out  of  pos-  slate  of  A'eOT- Fori,  in  the  array  of  the  United  States^  who  died 
^fPyf^^bb  before  the  27f A  March,  1783;  and  that  the  lessors  of  the 
improircments,  plaintiff  were  his  heirs  at  law,  upon  which  title  the  plaintiff 
«tatu(ti.,  (1  R.  recovered  ;  that  it  farther  appeared,  on  the  trial,  that  th« 
iir&S  399^'  defendants  respectively  were  actual  settlers  on  this  lot,  and 
*M*,26,  ch,  78^  had  entered  and  settled  on  the  same  under  color  of  a  bona 
'ihL^'t^  hi  fide  purchiise.  shout  the  year  1818,  and  before  the  com- 
settlea  there  mencement  of  the  suit ;  and  had  made  improvements  on  the 
day'^'^^f  April,  several  parts  of  the  lot  occupied  by  them  respectively  ;  and 
lhe\8t  ^^^^t  ^^^^^^^  lessors  of  the  plaintiff,  before  the  comraeocement 
eoneening  of  the  suit,  offered  to  have  these  improvements  appraised, 
mnuarl''  trt)  ^d  to  pay  for  <hem,  which  the  tenants  refused, 
passed.  ^^q  other  causes  were  similarly  situated.      Upon  these 

fectfe, 

J.  A.  Collier,  moved  for  rules  staying  all  proceedings  on 
the  part  of  ^e  plaintiffs  respectively,  till  their  lessors  should 
pay  to  the  se>^ral  defendants,  the  value  of  their  respective 
improvements,  which  they  had  made  at  the  time  the  suits 
were  brought,  acc<irding  to  the  statutes  of  1803  and  1813, 
(1  /?•  L.  303,  5.  2,  4 ,  3  >K  <Jr  S.  399,  mss.  26,  ch.  78,  s.  2,) 
which  provide,  that*  where  "  any  person  or  persons,  shall 
have^'*  actually  settled  on  any  of  these  military  lands,  under 
color  of  a  bona  fide  purchase,  and,  in  any  action  to  be  insti- 
tuted for  the  recovery  of  the  lands,  a  judgment  or  decree 
shall  pass  for  the  plaintiff  against  the  tenant,  the  former  shall 
not  be  permitted  to  take  possession,  till  he  shall  have  paid 
the  tenant  the  value  of  tlie  improvements  made  bj  him,  or 
those  under  whom  he  claims,  &c. 
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He  was  aware  that  the  motion  would  be  opposed,  on  the 
ground  that  the' words  of  the  statute,  "  where  any  person 
or  persons  shall  have  stttled^'*^  &c,  are  retrospective,  and 
relate  merely  to  such  defendants  as  settled  on  these  lands 
previous  to  the  passage  of  the  act ;  but  there  are  several 
statutes  couched  in  similar  language,  which  are  daily  con* 
strued  to  operate  prospectively,  and  under  which  important 
rights  have  arisen.     Thus,  the  statute  relative  to  the  Court 
of  Probates  and  Surrogates,  (1  R.  L.  450.5.  23)  provides, 
that  when  any  executor  or  administrator,  whose  testator  or 
intestate  shall  have  died  seised^  &c.  shall  discover  that  the 
personal  estate  is  insufficient  to  pay  debts,  it  shall  be  law- 
ful for  him  to  sell  the  real  estate,  Sic.  So  the  statute  author- 
izing  the  general  issue,  and  double  costs,  in  certain  cases,  to 
be  awarded  to  defendants,  (1   R.  L.  155,  s.  1)  gives  the 
double  costs  which  they  shall  have  sustaned  by  reason  of 
the  suit.     So,  by  the  statute,  (I  R.  L.  468,  s.  19)  as  to  dis- 
tributing the  moneys  of  insolvent  debtors,  the  assignees  are 
to  distribute  the  moneys  which  shall  have  come  to  their 
hands.    So,  in  the  poor  act,  (I  /?•£».  278)  every  person  who 
shall  have  come  to  inhabit,  &c.  shall  be  deemed  settled,  &c* 
So,  in  the  act  for  the  relief  of  cities  and  towns  against  the  mam- 
tenance  of  bastard  children,  {\  R,  L.  309,  s.  6)  the  putative 
iklher  is  to  be  discharged,  unless  an  order  of  filiation  shall 
be  made  in  8  weeks  after  the  mother  shall  have  been  deliv" 
tred.     Similar  words  are  found  in  other  statutes,  which  are 
constantly  construed  to  have  a  prospective  effect. 

The  words  in  question  are,  shall  have  settled^     The  Ic-. 
gislature  never  meant  to  confine  this  to  a  period  between 
17Q3  and  1813.     If  so,  the  words  would  have  been,  '^  shall 
have  heretofore  settled,"  &c,  • 

S.  Stevens^  contra.  The  acts  referred  to  by  the  counsel 
for  the  defendants,  to  illustrate  the  propriety  of  his  construc- 
tion, were  all  passed  for  the  purpose  of  providing  a  remedy 
in  cases  thereafter  arising.  They  were  prospective,  from 
the  nature  of  the  subject  matter.  The  act  in  question  re- 
lates to  past  tenants—- to  facts  which  already  existed  at  the 
time  when  it  passed*    The  words  are  not,  *'  persons  who 


ALBANY, 
October,  1824. 


?^  CASES  IN  THE  SUPREME  COURT 

ALBANT,  maj  hereafter  settle."  The  case  of  Jackson  v.  Bushj  (3 
'  John,  Rep.  512)  virtually  disposes  of  this  question.  It  was 
there  taken  for  granted,  that,  in  order  to  constitute  a  right  to 
improvements,  the  defendant  must  shew  that  he  entered  be- 
fore the  5th  April,  1803 ;  and  the  Court  treat  the  finding  of 
this  fact  as  very  material. 

2>.  Cadt/j  {ut  amicus  CuricB)  referred  to  a  MS-  casCi 
Jackson,  ex  dem*  Jenkins  et  ux,  v.  Willia/ns,  lately  decided 
by  this  Court,  in  which  they  recognized  the  construction 
contended  for  byMr.  Stevens* 

Cur,  adv,  vull. 

At  another  day,  ^ 

Savaqe,  Ch.  J.  said,  that  taking  up  this  question  as  unde- 
cided, the  Court  had  diifered  in  the  construction  to  be  given 
to  the  act,  and  they  had  accordingly  availed  themselves  of 
the  case  to  which  they  had  been  referred   by  Mr.  Cadym 
That  case  not  bemg  distinctly  within  the  recollection  of  ei- 
ther of  the  present  members  of  the  bench,  it  struck  the 
Court,  at  first,  that  it  might  have  turned  on  some  point  dif- 
Ibrent  from  that  supposed  by  Mr.  Cody.     He  (the  Ch.  J.) 
'  had,  therefore,  inquired  of  the  late  Ch.  J.  Spencer,  who  was 
on  the  bench  when  the  question  arose,  and  took  part  in  the 
decision  ;  and  he  agrees,  in  his  recollection,  with  Mr.  Cady^ 
The  Court  deem  it  their  duty  to  yield  to  the  authcirity  of  this 
case,  and  are  unanimous  that  the  act  mu$t  be  deemed  re« 
Prospective  in  its  operation  ;  and,  consequently,  that  the  de- 
fendants cao  take  nothing  by'tbeir  motion. 

Motion  denied* 
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Reid,  administratrix  of  Reid,  Octoberj^^, 

The  Prksident  &  Directors  op  the  Rensselaer  Glass  v. 

ReDsselaer 
Factory.*  GIms  Factory, 

Assumpsit  lo  recover  the  balance  of  an  unsettled  account,  on  the  itt 
The  declaration  was  for  money  paid,  laid  out  and  expended,  ^l^^^^'^l^^ 
and  lent  and  advanced  by  the  intestate  for  and  to  the  use  of  &c.  of  the  The 
the  defendants,  money  had  and  received  by  the  defendants  otew  Vartojy, 
for  the  use  of  the  intestate,  goods,  wares  and  merchandizes  a  company  en- 
sold  and  delivered,  work,  labor  and  services  rendered,  and  gjveiy  in  the 
materials  famished  by  the  intestate  for  and  to  the  defendants,  "J^"^'^„"^^ 
for  pay  and  salary  as  their  agent,  and  on  an  account  stated,  mio  co-part. 
The  defendants  pleaded  the  general  issue,  with  a  notice  of  set  y^r^'^ith*^^* 
off,  of  monies  paid,  laid  out  and  expended,  monies  lent  and  &  ^'  two 
advanced,  monies  bad  and  received*  goods  spld,  work  and  in  condMctin; 

labor,  ic.  ^^«  &T^'5 

make  the  neeesaary  advances  in  money,  and  receive  iatereet.  On  the  Ist  of  May,  1813, 
the  eompany  appointed  R,  their  general  agent,  large  advances  being  necessary  to  carry  on 
their  business.  No  salary  was  agreed  on  ;  but  a  prerious  agent  had  received  a  salary  of 
|1250  per  annum,  and  this  was  no  more  than  a  reasonable  compensation  for  R's  services 
whtte  agent,  until  the  factory  was  destroyed  by  fire  on  the  3^  May^  1815.  R.  continued 
a^ent  fronithe  Ut  May^  1813.  till  his  death,  in  August^  1621  ;  residing  in  the  yicinity  of 
his  principals,  who  occasionally  met  at  his  house.  During  the  period  of  his  agency,  he 
jnade  necessary  cash  advances  in  apd  about  carrying  on  the  concerns  of  the  comp'^ny  to 
more  than  1 1 00,000,  which  he  bad  charged  in  an  aecount  of  more  than  500  items  ;  and  had 
received  in  cash  nearly  the  same  amount,  which  he  credited  in  the  same  book  in  upwards 
^700  items.  He  never  rendered  any  account  to  the  company  ;  npr  did  he  apprize  them 
tbatthey  were  in  arrear  until  the  2d  Jmnuary^  1819,  when  he  was  requested  by  one  or 
mere  of  the  directors  to  present  his  account :  which  request  was  afterwards  repeated  by 
eoe  or  more  of  the  ditectors,  but  never  complied  with.  On  his  death,  his  personal  repre* 
sentative  claimed  interest  on  the  advances,  as  well  as  on  the  salary  or  compensation  for 
his  seryioes ;  hefd,  that  she  should  recover  interest  upon  the  advances  to  the  9d  January^ 
1819,  when  he  was  requested  to  make  out  his  account ;  but  not  after  ;  hMt  also,  that 
the  should  not  reoover  interest  on  the  salary.. 

As  a  general  rule,  interest  is  allowable  on  cash  advaaoes,  though  they  rest  in  the  form 
«f  a  mutaal,  current,  unliquidated  account. 

Whether  such  charges  come  strictly  within  the  definition  of  an  account  ?    Quere, 

Interest  is  not  allowable  on  an  unliquidated  accqunt  for  work  and  labor. 

The  English  and  American  cases  examined  ^  lai^e  by  the  court  and  counsel  in  refer- 
•nee  to  the  following  heads : 

1.  Interest  on  money  lent ; 

2.  On  money  paid,  &c.  or  advanced  ; 

3.  On  money  had  and  received; 

4.  On  money  due  for  work,  labor  and  services ; 

5.  For  goods,  &c.  sold  and  delivered; 

6.  On  open,  current,  onliquidated  accounts ; 

7.  On  an  account  stated,  or  balance  struck ; 

8.  The  general  principles  upon  which  interest  is  chargeable. 

*  This  cause  waa  decided  at  ^t^fw/ tarn,  1824.    Vid  ante,  387, 3.  C. 
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ALBANY,         The  cause  requiring  the  examination  of  long  accounts,  it 
^^^.^^^     was  referred  at  January  term,  1 822,  heard  by  the  referees  on 
Reid        the  1  ^ih  February^  of  the  same  year,  and  at  various  subse- 
Reol^laer     ^"^"*  ^^)^^'  ^"^    submitted  to  them  on    the  21 W  March, 
GhisB  Factory.  1 822  ;  two  of  whom  reported  for  the  plaintiff  g  1 4,9 1 3.40,  af- 
ter deducting  g23I7,53,  being  the  amount  agreed  between 
the  parties  to  be  due  from  John  Reid,  tlie  intestate,  to  the 
defendants,  on  an  account  current  between  him  and  a  joint 
concern,  in  which  the  defendants  and  John  Reid  and  Rob- 
ert Alsop  were  interested. 

It  appeared  in  evidence  before  the  referees,  that  the  de- 
fendants' factory  was  situated   in  the  town  of  Sandiake^  in 
the  county  of  Rensselaer^  about  ten  miles  from  the  city  of 
Albany.     John  Reid^  the  intestate,  was  agent  for  the  defend- 
ants from  the  ^dJune^  1812,  to  the  time  of  his  death  in  Jw 
gusty   1821,  and,  during  the  time  of  his  agency,  resided  in 
the  city  o(  Albany.     The  factory  of  the  defendants  was  in 
actual  operation  from  the  \st  May^  1813,  to  ibo  3d  May^ 
1815,  when  it  was  destroyed  by  fire,  and  after  this,  oo  glass 
was   manufactured  by  the  defendants.     The  plaintiff  pro- 
duced an  account  current,  showing  a  large  balance  due  to 
her  for  principal  and  interest.     The  debit  side  of  tlie  ac- 
count contained  527  items,  each  of  which  was  for  cash  ad- 
vanced, or  paid  out  by  the  intestate,  for  the  purpose  of  keep- 
ing the  factory  of  the  defendants  in  operation.     The  credit 
side  of  the  account  contained  787  items,  each  of  which  was 
for  cash  received  by  the  intestate,  for  glass  made  at  the  fac- 
tory, and  for  other  property  of  the  defendants,  sold  by  the 
intestate  on  their  accoupt.     The  whole  amount  of  cash  ad- 
vanced and  paid  by  the  intestate,  for  the  defendants,  be- 
tween the  \st  May,    1813,  and  the  time  of  his  death,  and 
charged  to  them,  was  J  107,579,74.     The  amount  received 
by  him  during  the  same  time,  and  credited  to  the  defendants, 
was  ^100,099,88. 

The  plaintiff  proved  an  actual  advance,  or  payment  of 
cash,  in  every  instance,  as  charged  in  the  debit  side  of  her 
account,  with  the  exception  of  four  items,  amounting  in  the 
whole,  without  interest,  to  $288,99. 
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The  referees  chained  the  plaintiff,  in  making  ap  their  re-     AtBAvr, 
port,  with  ^105,1 1,  being  the  amount,  exclusive  of  interest,  ^^^^^!^J.^^ 
of  two  debts  due  the  defendants ;  on  the  ground  that  she  had        ReU 
not  shown  that  the  intestate  used  due  diligence  in  collecting     R^^gj,^ 
them.  Olaaa  Factocy^ 

The  defendants  were  charged  I'l^ith  the  sum  of  $3125, 
for  the  intestate^s  salary  as  agent,  from  the  1st  Mat/j  181 3, 
to  the  I  si  November^  1815,  at  the  rate  of  gl250. 

They  were  also  chained  with  the  necessary  disbursements 
of  the  intestate  in  and  about  the  business.  An  interest  ac- 
count was  also  stated,  in  a  general  account  current,  in  which 
the  defendants  were  chained  with  interest  from  the  time  of 
the  advance,  or  payment  of  each  sum  of  money,  to  the  Ath 
ikj  o(  May  term,  1822,  and  credited  with  interest  on  each 
sum  of  money  received,  from  'the  time  of  its  receipt  till  the 
same  Ath  day  oi May  terin.  Interest  was  also  calculated  on 
the  items  of  salary,  from  the  end  of  the  year  when  the  salary 
became  due,  to  the  same  time.  The  balance  of  interest 
tfaus  found  on  all  the  debits  proved  and  receipts  admitted 
before  the  referees  was  $10,348908. 

The  balance  of  principal  which  the  referees  found  due  ait 
the  date  oftheir  report  was  $6882,91. 

In  March^  \  806,  the  factory  of  the  defendants  trent  into 
operation.     In  that  month,  the  defendants  appointed  Jamts 
Kane^  of  the  city  of  Albany^  their  agent,  by  a  resolution  in 
the  following  words :  "  Resolved^  that  James  Kant  be,  and 
be  is  hereby  appointed  agent.''     Kant  continued  to  be  the 
agent  of  the  defendants  from  the  time  of  his  appointment 
till  the  intestate's  appointment.      In  the  month  of  Aprih 
1809,  the  defendants  leased  their  factory,  together  with  all 
tbii^  in,  and  attached  to  it,  for  3  years,  from  the  Xst  May^^ 
1809,  to  five  stockholders.     JiTane,  one  of  the  lessees,  was 
their  agent,  and  resided  the  city  i^i  Albany ^  during  the  time 
of  his  agency.     At  the  expiration  of  this  lease,  namely,  on 
the  Ut  Mayy  1812,  the  intestate,  Robert  Alsop,  and  the  de- 
fendants entered  into  a  co-partnership  under  the  name  of 
John  Reid&L  Co.  for  the  purpose  of  manufacturing  glass  at 
the  defendants'  factory,  which  was  to  continue  for  one  year. 
Robert  Alsop  superintended  the  business  at  the  factory,  and 
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^  ALBANY,     resided  there.    The  intestate  resided  in  the  city  of  Atbaty, 
October,  1824.  ^^^^  made  the  necessary  advances  of  money  for  the  con- 
Xleid        cecn,  and  received  the  proceeds  of  the  sales  of  glass,  and 
^'  other  property,  in  the  same  way  as  he  advanced  and  recei- 

.  Glass  Faotoi7<  ved  money  while  agent  of  the  defendants.     By  the  articles 
of  this  co-partnership,  the  stock  and  loaterials  of  the  defend- 
ants on  hand  on  the  1st  May^  1812,  and  which  amounted  as 
per  inventory  then  made,  to  Jl  3,997,87,  wa8deem)eNl,by  the 
parties,  an  advance  to  the  partnership  fund,  and  an  equal 
quantity  of  materials  was  to  be  returned  to  the  defeodaots 
Od  the  \8t  May^  1813  ;  or  the  deficiency  cbaiiged  t^the  in- 
testate and  Alsop.    When  this  co-partnership  ended,  viz.  oo 
the  1 8t  May,  1 8 13,  an  inventory  was  taiken  of  all  the  niateriak 
and  stock  then  owned  by  the  defendants.     They  were  foand 
to  amount  to  ^13,186,58.     The  accounts  of  the  business  of 
this  CO  partnership  were  rendered  by  the  plaintiff  to  the  de* 
fendants  and  Ahop,  during  the  reference,  and  adjusted  by  ma- 
tual  consent,  and  the  balance  sheet  produced  on  the  bear- 
ing.    A  balance  of  this  concern  was  struck  as  of  the  Ut  Joh' 
uary^  1816.     In  the  liquidation  of  the  account  of  this  con- 
cern Kriih  the  intestate,  interest  was  debited  and  credited, 
and  allowed  by  the  defendants  in  the  same  manner  as  it  was 
debited  and  credited  in  the  general  account  current  of  the 
plaintiff  before  mentioned,  and  there  was  a  balance  of  inter- 
est thus  allowed  to  the  intestate  of  {1393,10.     By  the  arti- 
cles of  co-partnership,  it  was  agreed  that  interest  should  be 
allowed  on  the  amount  of  the  inventory,  and  on  all  monies  ad- 
vanced by  Reid  «$^  Jlsop^  who,  by  the  articles  of  co-partner- 
sbipt  were  to  make  all  necessary  advances  of  cash  to  carrj 
on  the  business ;  and  it  was  also  expressly  reserved  by  the 
defendants,  at  the  time  of  the  adjustment  of  the  partnership 
concern,  that  the  question  of  interest  in  this  cause  should 
not  be  affected  by  that  adjustment,  any  further  than  the  ar- 
ticles of  co-partnership  and  the  account  made  in  porsuance 
of  them  affect  that  question.    A   balance  of  principal  and 
interest  was  found  doe  to  the  defendants  from  the  intestate 
on  the  ist  January,  1815,  of  {]  $31,38,  and,  by  agreement  of 
the  parties,  this  sum,  together  with  the  interest  to  the  4th 
day  oiMiy  term,  1833,  being  {786,1 5|  was  to  be  deducted 


or  THE  STATE  OP  NEW-YORK.  597 

fl-om  the  amount  found  due  from  the  defendants  to  the  plain-     albart, 
tiff;  but  the  interest  on  that  balance,  from  the  Ut  January,  ^^^^^^^^ 
1815,  was  not  to  be  deducted,  unless  interest  was  allowed        Reid 
on  the  accounts  between  the  parties  in  this  suit.  Retwieiaer 

When  the  intestate  was  first  appointed  agent,  it  was  by  a  Glass  rtct«7rf 
resolution  in  the  following  words  :  ^^  Resolved,  That  John 
Reid  be,  and  he  is  hereby  appointed  agent  for  this  corpora- 
tion^'— and  every  subsequent  appointment  was  in  the  same 
words,  or  words  of  like  import.     When  the  intestate  took    . 
the  active  agency  of  the  factory,  in  Jl/oy,  1813,  the  stock,* 
materials  and  funds  of  the  defendants  were  insufficient  to 
keep  the  factory  in  operation,  and  large  advances  were  re- 
quired for  that  purpose^ 

No  specifick  agreement,  between  the  intestate  and  the 
defendants,  relative  to  his  salary,  was  proved.     It  was,  how- 
ever, fully  proved,  that  $  1 250  per  year,  exclusive  of  dis- 
bursements, was  a  reasonable  compensation  for  his  services 
as  agent ;  that  JSTane,  who  preceded  him  as  agent  for  the  de- 
fendants, was  allowed  by  them,  on  the  settlement  of  his  ac- 
counts, the  same  sum  per  year,  for  salary,  besides  expeiSse^, 
although  there  had  been  no  agreement  between  him  and  the 
defendants  on  the  subject ;  and  that  Kane  had  been  allowed 
the  same  compensation  by  the  lessees,  some  of  whom  were 
directors  of  the  company  when  fhe  intestate  was  appointed 
their  agent,  and  while  he  continued  to  be  so.     The  proceeds 
of  all  glass  manufactured  by  the  defendants,  after  the  1st 
Mojf^  1813,  were  received  exclusively  by  the  intestate.     All 
the  accounts  of  the  corporation^  and  book  of  minutes,  were 
kept  by  the  intestate.    The  general  account  current  produ- 
ced by  the  plaintiff,  was  rendered  to  the  defendants  on  the 
I2th  day  of  October,  1821.     An  account  of  the  sales  of  glass 
received  and  sold  by  the  intestate,  on  account  of  the  defen- 
dants, was  rendered  to  them  at  the  same  time,  and  no  account 
current,  or  account  of  sales,  was  ever  before  rendered  to 
theoa. 

The  whole  of  the  accounts  were  not  made  out  until  after 
the  death  of  the  intestate,  owii^  to  his  habits,  though  sever- 
al attempts  were  made  to  complete  them. 
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ALBANY,         It  was  admitted,  that  on  the  2i  day  of  January,  1819,  when 
^\^^^^     there  was  a  meeting  of  the  directors  at  his  house,  the  intea- 
Reid         tate  stated  to  tlic  directors  that  there  was  a  hatancc  due  to 
KentteUer     ''™  ^'^^^^  the  defendants.    Then  one  or  more  of  thediree* 
Giasi  Factory,  tors  asked  him  to  make  out  his  account,  and  present  it  to  the 
directors ;  and  since  that  time  lie  has  been  asked  for  the  ac« 
count  by  one  or  more  of  the  directors.  These  requests  were 
made  by  the  directors,  individually,  but  no  resolution  or  en- 
try was  made, concerning  (he  intcstate^s  accounts,  on  the  mio- 
.utes.     At  a  meeting  of  the  directors,  on  the  21th  day  of 
December,  1817,  the  subject  of  the  accounts  of  James  Kaju 
was  a^tated  before  the  board,  and  the  following  entry  was 
made  in  the  book  of  minutes  :  >^  John  Reid  brought  the  sub* 
ject  o(  James  Kane^s  demand  against  the  company  before  the 
directors,  and,  after  various  views  of  the  same,  it  was  agreed, 
that  Mr.  James  and  John  Reid  he  appointed  a  committee 
to  liquidate  and  adjust  the  same.^'     On  the  ^7th  Jfovember, 
1806,  a  resolution  was  passed,  appointing  a  committee  to 
audit  the  accounts  of  Kane;  also,  on  the  14/A  ^prii^  1807; 
also,  on  the  ^3d  day  of  September,  1807  ;  and,  also,  on  the 
23d  Februainf,  1809. 

The  referees  were  unanimous  in  opinion,  that  there 
was  due  the  plaintilF,  at  the  date  of  their  report,  for 
principal,  tlie  sum  of  ^382,91  ;  but  they  difiered  in 
their  opinion  on  the  subject  of  interest,  the  referee 
dissenting .  from  the  report,  being  of  opinion  that  interegt 
ought  to  be  calculated  only  to  the  Ist  day  of  January,  1816, 
and  the  two  referees  making  the  report  being  of  opinion  that 
it  should  be  calculated  to  the  ilh  of  Mai/  term,  1822. 

The  question  of  interest  was  the  only  one  raised  upon  the 
case;  and  it  was  agreed,  by  the  parties,  that  this  Court  should 
/.  settle  the  principles  on  which  it  should  be  calculated,  and  to 

what  time,  and  refer  it  again  to  the  referees,  to  report  the 
amount  in  addition  to  the  principal  due ;  that  their  reports 
be  deemed  as  one,  and  considered  as  made  of  May  term, 
18^2 ;  but  no  judgment  to  be  entered,  until  4  days  in  term 
shall  have  elapsed,  ailer  tlic  making  of  such  additional  re- 
port* 
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B.  F.  BtHltr,  for  the  derendants.  1.  Whatever  may  Be  ilbaht, 
the  plaintiff  >»  rights  as  to  interest,  npon  other  parts  of  this  ^«^^^^^ 
accoant^  it  is  impossible  that  she  should  be  entitled  to  it  on 
the  chaf]ges  for  the  salary  of  the  intestate.  The  general 
rale  is,  that  interest  is  not  recoverable  on  uncertain  de- 
iDands,  where  damages  are  recoverable,  and  where  the 
amount  is  unltqpidated  ;  and  if  there  is  any  case  in  which  the 
rule  should  be  applied,  it  is  in  an  action  for  work  and  labour 
where  the  amount  is  unliquidated,  especially  when  that 
amooot  is  to  be  settled  on  a  quantum  meruit^  in  the  same  ac* 
tion  where  the  interest  is  sought  to  be  recovered.  Here  the 
amount  due  to  the  intestate,  for  bis  services,  was  wholly  un- 
determined by  the  parties.  There  was  no  agreement  be- 
tween them  on  the  subject.  The  referees  heard  the  evi- 
dence, and  fixed  the  amount  of  compensation. 

Reid  never  demanded  payment  for  his  services  ;  and  not 
doing  this,  the  defendants  had  a  right  to  infer  that  he  had 
paid  himself  out  of  the  moneys  which  he  had  received.  At 
most,  therefore,  interest  should  be  allowed  only  from  the 
commencement  of  the  suit. 

That  the  referees  erred,  in  allowing  interest  on  the  sala- 
ry, he  cited  Szoeattand  v.  Squire^  (2  Salk.  623)  Trilawney  v. 
Thimas,  (I  H.  Bl.  303)  Walker  v.  Bay  ley,  (2  B.ir  P.  219) 
Skirving  v.  Stobo^  (2  Bay's  Rep,  2:J3)  Gammell  v.  Skinner, 
(2  Gall.  Rep.  45)  ChiL  on  Dills,  638,  Phil.  erf.     In  Gammell 
v.  Sktnner,  which  was  a  libel  for  mariner's  wages,  on  the  in- 
stance side  of  the  Admiralty,  Judge  Story  says,  '^  There  is 
no  difference,  in  this  respect,  between  the  practice  of  our 
Courts  of  common  law  and  that  of  the  Admiralty.     In  the 
latter,  interest  is  generally  allowed  from  the  time  of  a  de- 
mand made  for  the  wages  ;  and  if  no  special  demand  is 
proved,  from  the  time  of  the  commencement  of  the  suit." 
2.  The  referees  erred  in  allowing  interest  on  the  general 
account.     This  was  wholly  unliquidated.     On  the  \st  May, 
1813,  Reid  took  charge  of  the  factory,  as  agent,  and  from 
that  time  to  May,  1815,  when  the  factory  was  destroy ed, 
made  advances  of  money,  carried  on  the  establishment,  and 
received  all  the  avails  of  glass  manufactured.     There  is  no 
evidence  of  any  agreement,  between  the  parties,  as  to  the 
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ALBANt,     allowance  of  interest,'  nor  any  circumstances  from  which 

\^!^^.i^'  such  an  agreement  can  be  inferred*    Reid  advanced  to  the 

Reid        amount  of  {104»0Q0.    He  received  about  100,000 ;  and  the 

Kensse'laer     ^^si'^iDce  due  himon  advances  was  short  of  J^OOO;  which,  with 

Glaaa  Factory.  J3125,  for  salary,  made  the  sum  of  ^6882,  the  balance  of 

principal  found  by  (he  referees.     The  whole  balance  found 

by  them  is  ^17,230,  viz.  ^6882  for  principal— 1 1 0,348  for 

interest ;  the  interest  on  the  salary  being  |1600,  and  on  the 

cash  account  jj  10,300.    The  balance  of  interest  due  od  the 

cash  account  is  more  than  twice  the  amount  of  the  principal. 

This  account  was  not  stated,  nor  the  balance  demanded,  till 

the  12/A  October^  1821 ;  and  until  that  demand,  at  any  rate, 

the  plaintiff  was  Qot  entitled  to  interest  on  this  p^rt  of  the 

account. 

A  recovery  of  interest  must,  to  be  sure,  depend  very  much 
on  the  circumstances  of  the  case  *,  but  the  general  rule  is, 
that  it  is  not  allowable  on  a  running,  unliquidated,  open  and 
mutual  account,  until  such  account  is  stated  by  the  parties, 
or,  at  lea9t,  rendered  by  one  party  to  the  other,  which  is  con- 
sidered a  liquidation  if  assented  to,  qr  if  not  objected  to 
within  a  reasonable  time.  The  only  exceptions  are,  1* 
Where  an  expresss  agreement  to  pay  interest  has  been  made 
and  proved :  2.  Where  an  intent  to  pay  interest  can  be  in- 
ferred,  from  the  course  of  dealing  between  the  parties,  or 
the  particular  custom  of  the  trade  or  place :  or,  3.  Where 
there  has  been  fraudulent  (:onduct,  or  a  vexatious  detention 
of  the  debt.  {Barrel  v.  Goodere,  1  Dick.  428.  Liotard  v. 
Graves^  3  Caines^  Rep.  226.  Anonymous ^  1  John.  Rep.  315. 
Newell  y.  Griswold^  6  John.  Rep.  44.  Holliday  v.  Jifar- 
shall,  7  uf.  211.  Kami  y.  Smithy  12  id.  156.  Walden  v. 
Sherburne^  15  id.  409.  Conseqiui  y.  Fanning,  3  John.  Ch. 
Rep.  601.  Selleck  v.  French,  1  Con.  Rep.  X.  S.  32.  Will- 
iams V.  Craig  J  1  Dall.  Rep.  313.  AVConnico  y.  Ctirzen,  1 
CalPs  Rep.  358,  withihe  eases  already  died  to  the  first  jmnU) 
The  principle  of  the  rule,  that  where  no  agreement  to  al- 
low  interest  has  been  made,  nor  can  be  inferred,  the  parties 
are  not  to  be  chained  with  it,  applies  with  peculiar  force 
here.  Interest  is  in  tb^  nature  of  damages,  for  not  paying 
the  balance  due ;  and  is  it  fair  that  the  party  should  becaUe<!l 
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CD  for  such  damages  j  when  it  is  seen  that  he  was  ignorant  of     albant, 
the  amouDf  of  the  balance ;  or,  indeed,  that  any  balance      v^,.^^^ 
whatever  was  due  ?     It  was  impossible  for  the  defendants  to        Reid 
know,  until  the  settlement,  whether  Reid  had  advanced  his     Rensselaer 
own  money  or  theirs.     He  had  the  custody  of  the  books,  ^^a"*  Factoiy^ 
coold  al^ne  state  them,  and  it  was  impossible  for  the  defen- 
dants  to  know  the  situation  of  the  accounts  until  Reid  pre^ 
sented  them.     If  the  rule  is  right  between  merchants,  a/or-- 
itoW,  it  is  so  here.     Among  merchants,  each  party  keeps  the 
accounts,  and  each  may  know  their  state  with  reasonable 
accaracy. 

But  it  was  insisted,  before  the  referees,  and  will,  doubt* 
less,  be  contended  here,  that  the  rule  denying  interest  on  un- 
liquidated accounts  is  confined  to  those  for  goods  sold,  and 
other  mercantile  dealings  between  merchants  and  their  cus- 
tomers ;  and  that  interest  should  be  allowed  here,  on  the 
ground  that  the  debits  were  made  up  of  moneys  advanced  for 
the  use  of  the  defendants.  In  support  of  this,  Lioiardr* 
Graves,  (3  Caines^  Rep.  226)  was  cited.  In  that  case,  the 
Supreme  Court  departed  from  the  rule  previously  establish* 
ed  by  adjudged  cases  in  England;  for,  though  there  was  a 
Idoie  dictum  in  Bunhury^  and  one  or  two  adjudged  cases  in 
other  books,  in  which  it  was  said  that  interest  was  allowable 
on  money  lent  or  advanced,  without  any  agreement,  express 
or  implied,  yet  the  general  current  of  the  authorities  was 
otherwise ;  and  when  Liotard  v.  Graves  was  decided,  {Ati* 
gust  J 1 805)  the  law  was  settled,  in  England^  against  the  al- 
lowance, as  was  afterwards  declared  in  Caltonw.  Bragg',  (15 
Easty  223)  where  all  the  authorities  are  cited.  Tbe  Court 
there  held  that  interest  is  not  allowable  on  money  lent  or  ad- 
vanced, even  where  the  whole  advance  is  of  one  sum,  un- 
less there  is  a  contract  for  its  allowance  expressed,  or  to  be 
inferred  from  the  circumstances.  The  propriety  of  allowing 
interest  in  Liotard  v.  Graves j  under  the  circumstances  of  that 
case,  18  not  disputed.  Its  application  to  the  present  case 
is,  however,  denied.  The  Court  did  not  decide,  nor 
did  they  mean  to  decide,  that,  in  all  cases  of  money  advan- 
ced, interest  should  be  allowed.  They  only  meant  to  say, 
that  where  a  person  requests  another  to  lend  him  money,  or 
advance  it  for  his  use,  baring  no  fund^  in  bis  hands,  it  isse 
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ALBA  NT,  much  out  of  the  ordinary  course  of  mercantile  business,  that 
^^jj^jj;^^'*-  an  agreement  to  pay  interest  is  to  be  presumed.  Tlie)  did  not 
Keid  intend  to  lay  down  a  rule  of  universal  application,  without 
Rcmsel  p  regard  to  circumstances.  Accordingly,  in  Pease  v.  Barber, 
GUaa  Factory.  (3  Caines^  Rep,  S?66)  afterwards  determined,  Chief  Justice 
Kent  admitted,  that  allowing  interest  must  depend  much  upon 
particular  circumstances,  even  in  that  ca^e,  which  was  an 
action  for  money  had  and  received.  The  advances  in  Lio- 
tard  V.  Graves  were  spccifick,  when  the  defendant  had  no 
funds  in  the  plaintiff's  hand^.  They  were  for  prosecuting 
an  appeal,  and  out  of  the  ordinary  course  of  business  be- 
tween the  parties — riot  like  this,  which  is  the  case  of  an 
agent  making  advances  at  his  own  discretion,  on  the  strength 
of  receipts  either  actual  or  expected,  under  his  general  au- 
thority, and  without  specifick  request.  No  settlement  was 
necessary,  to  enable  Graves  to  ascertain  whether  he  was  in- 
debted for  those  advances.  Being  specifick,  and  for  a 'spe- 
cial purpose,  they  stood  precisely  on  the  same  ground,  so  far 
as  the  question  of  interest- was  concerned,  as  if  there  had 
been  no  other  dealings  between  the  parties.  Besides,  Liv- 
ingston, J.  mentions,  that  there  had  been  previous  accounts 
rendered,  on  which  interest  had  beencha  gcd  and  allowed  bjr 
mutual  consent.  In  this  case,  beside  the  distinguishing  cir-' 
cumstances  already  noticed,  there  are  a  series  of  advances  on 
one  side,. and  receipts  on  the  other,  the  whole  account,  con- 
risting  of  moneys  debited  and  credited,  constituting  a  running 
cash  account,  at  the  same  time  that  it  was  utterly  impossible 
for  either  party,  and  particularly  for  the  defendants,  io  as- 
certain how  the  balance  stood,  until  the  account  was  stated. 
This  Court  has  itself  departed  from  the  hroad  rule  in 
Liotard  v.  Graves*  It  did  so  in  Kanes  v.  Smith,  (12  John, 
158)  which  cannot  be  distinguished  from  this  case.  The 
Kanes  J  at  New-York,  were  to  advance  monies  in  purchasing 
cargoes  ;  while  the  Smiths,  at  Madeira,  were  to  send  wines 
to  the  East  Indies,  to  be  sold  there,  the  Kancs  to  receive  the 
monies,  and  reimburse  themselves.  They  advanced  more 
than  they  received,  and  claimed  interest.  The  monied 
transactions  between  the  parties  were  precisely  like  those 
in  this  case.    But  interest  on  the  advances  was  denied. 
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"fhis  was  followed  by  other  decisions  of  this  Court  and  the      a^bant. 
Court  of  Chancery,  to  the  same  etTect.  (  fVaUhr,  v.  Sherburne,  ^^^^^^^^^ 
\  5  John,  Rep.  409.     Constqiin  v.  Fanning^  3  John.  CA.  Rep.         Rei<i 
CO  I.     Campbell  V.  Mesier,  6  John.  Ch.  Rep.  21.)  RensseUier 

So,  too,  in  theother  slates, although  I  adnnit  there  has  been  Glass  Factory* 
a  general  inclination  to  depart  from  the  English  rules,  so 
far  as  to  allow  interest  on  money  lent,  or  money  had  and  re- 
ceived ;  still  the  Courts,  which  have  gone  farthest  on  the  sub- 
ject, have  always  confined  the  allowance  to  cases  where  the 
the  amount  was  certain,  and  to  the  peculiar  equity  of  the 
particular  case.  They  have  never  given  interest  on  an  unr 
liquidated  cash  account,  where  the  defendant's  conduct  was 
fair.  The  Supreme  Court  of  Massachusells  allowed  inter- 
est in  Fowler  v.  Shearer,  (7  Mass.  Rep.  24 ;)  Wood  v.  Rob' 
bins,  ( 1 1  id.  504  •,)  ff'eeks  v.  Hasti/,  ( 1 3  tJ.  2 1 8  ;)  but  refused 
it  in  Porter  v.  Busser/,  (I  id.  438  ;)  and  Slorer  v.  Storer,  (9 
id.  S7.)  In  Winlhrop  v.  Carltton,  (12  id.  4,)  it  was  allow- 
ed only  from  the  commencement  of  the  suit ;  and  in  Wi/mati 
V.  Hubbard^  (13  id.  232,)  it  was  denied  altogether.  These 
are  cases  of  money  paid  or  money  had  and  received  ;  and 
it  will  be  seen  by  an  examination  of  them,  that  if  the  pres- 
ent case  was  to  be  determined  in  Massachusells^  there  could 
be  no  question  that  interest  would  be  denied. 

The  Superior  Court  of  Connecticut  allowed  interest  in 
Selltck  V.  French,  (1  Con.  Rep.  JV.  S.  32 ;)  but  Swift,  Ch.  J. 
limits  the  rule  in  that  very  case,  so  as  to  exclude  this  ;  and 
in  Thompson  v.  Stewart,  (3  id.  171,)  the  Court  denied  inter- 
est on  principles  which  apply  here. 

Pennsylvania  has  gone  farther  than  any  other  state  in  al- 
lowing interest  for  monies.  {Rapelit  v.  Emory,  1  DcdL  349, 
and  note  to  that  case.  Lessee  ofDilworth  v.  Sinderling,  1  Bin* 
494.  Commonwealth  V.  Crevor,  Sid.  121.)  But  the  Su- 
preme Court  of  that  state  denied  interest  in  Jacobs  v.  Adams, 
(I  Dall.  52  ;)  and  limited  its  allowance  in  Brown  v.  Camp' 
beil^  (1  Serg*  Sir  Rawle,  179)  on  the  very  principles  we  con- 
tend for  here. 

In  South  Carolina,  the  Judges  find  fault  with  the  English 
role,  and  allowed  interest  in  Goddard  ads.  Bulow,  (1  Jfott  ^ 
JUPCordy  45  j)  and  Thompson  v.  Stevens,  (2  id,  493  5)  but  in 
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ALBANir,  deciding  the  last  case,  the  Court  lay  down  the  rule  in  tenn^ 

^!L-v^  *"^  ^^^  reasons  which  would  deny  interest  here ;-  and  they 

Reid  accordingly  denied  interest  in  Moore  v.    Treasurer,  (1  id. 

IVenas^lacr  ^^4.) 

Glass  Factory.  jj  j^^y  safely  be  said,  that  none  of  the  American  cases  are 
in  favor  of  allowing  interest  in  this  case  ;  but  that  when  all 
the  cases  of  each  Court  are  considered  in  connexion,  Ibcy 
lay  down  principles  fatal  to  the  present  plaintifiPs  claim,  if 
we  except,  perhaps,  Lessee  ofDilworth  v.  Sinderlingy  (1  JKri. 
494.) 

Whether,  therefore,  the  case  be  decided  by  our  own  de- 
cisions, by  those  of  the  English  Courts,  or  a  majority  of 
American  Courts,  the  result  is  the  same.  In  England^  in- 
terest is  not  allowed  on  monies  advanced  or  received,  in  any 
case,  unless  there  is  a  contract  expressed  or  to  be  inferred. 
In  most  of  the  United  States,  interest  is  allowed  on  monies 
paid,  advanced  or  received,  though  there  be  no  contract  ex- 
pressed or  to  be  inferred,  where,  either,  1.  The  advance  ia 
of  a  single  sum,  or  all  the  advances  are  on  one  side,  and 
there  are  no  mutual  accounts  to  be  settled  ;  or,  3.  Where 
the  money  has  been  obtained  by  fraud,  or  onreasonaUy 
withheld,  thereby  placing  an  account  for  monies,  when  run- 
ning and  unliquidated,  on  precisely  the  same  grounds  with 
other  running  accounts. 

We  never  had  the  accounts  till  October,  1821.    The  whofe 
business  remained  in  the  dark  for  years  ;  though  there  was 
no  excuse   for  the  delay.     As  agent,  it  was  Reid^s  duty  to 
have  accounted  annually ',  at  all  events,  when  the  factory 
was  destroyed,  and  the  business  suspended  ;  yet  be  continu- 
ed to  keep  back  the  accounts,  notwithstanding  the  request 
to  make  them  out  (in  Janrmryf  1819)  until  October,  1821,6 
years  after  the  business  was  at  an  end.     The  excuse  at- 
tempted (his  habits)  instead  of  extenuating,  aggravates  the 
neglect.  It  is  not  to  be  tolerated,  that  an  agent  shall  withhold 
his  accounts  for  such  a  length  of  time,  leave  his  principal 
without  information ;  and  then  set  up  an  enbrmous  claim 
for  interest.    Still  more  unjust  is  it  to  give  the  iateatate  a 
reward  for  his  neglect,  and  visit  upon  the  defendants  the  ef* 
feet  of  his  misconduct  or  misfortunes. 
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I'te  default  is  all  on  Reid^sp^tt ;  yet,  by  the  report,  the     Albakt, 
defeDdaota  suffer,  and  he  gains  by  bis  laches.     A  rule  so     ^^->^^^^ 
manifestly  unjust  cannot  be  supported.  The  rules  of  Courts        Reid 
of  Equity,  aS  applied  by  them  to  agents,  may   properly    nen^in^r 
be  resorted  to  in  this  case.     These  are,  1«   That  inhere  an  OUx  Faotovyj 
agent  has  received  monies,  and  has  promptly  exhibited  bis 
accounts,  and  there  is  do  delay  on  his  part,  the  Court  nev- 
er charge  him  with  interest  on  monies  in  his  hands ;  2.    But 
where  he  has  delayed  rendering  his  accounts,  and  is  guilty 
of  laches,  or  other  misconduct,  the  Court  of  Chancery  will 
charge  him  with  interest  on  the  balance  in  his  hands  ;    3* 
And  though  a  balance  may  be  due  him,  if  he  has  been  guil- 
ty of  laches,  and  has  not  made  out  his  accounts  seasonably, 
he  will  be  deprived,  not  only  of  interest,  but  of  commis- 
Bioos,  poundage,  &c.  {White  v.  Lincoln^  8  Ves»  363.    Lad^ 
Ormond  v.  Hutchinson^  13  Ves.  53.  Peatse  v.  Oreen^  1  Jaa 
ir  Walk^  136.)     Had  we  filed  our  bill  against  Rtid  in  1821^ 
for  an  account,  and  the  balance  had  been  found  as  here  j  a 
Court  of  Chancery  would  not  have  given  him  interest. 

For  these  reasons,  the  defendants  claim  that  the  plaintiff 
was  not  entitled  to  interest  until  October^  1821,  when  they 
first  became  acquainted  with  their  indebtedness. 

3.  li^  however,  it  should  be  thought  that  the  intestate 
was  entitled  to  state  an  interest  account  from  the  com- 
mencement of  his  advances,  the  question  then  arises — tot 
how  long  shall  the  plaintiff  be  entitled  to  claim  interest  ?  for 
the  whole  period,  as  the  referees  have  decided  ?  or  for  a 
stated  period  ? 

We  contend  that  it  should  be  stopped  at  a  reasonable 
time  after  the  closing  of  the  agency.  The  factory  was  des^ 
troyed  in  JMoy,  1815 1  and  the  business  was  essentially,  and, 
to  all  practical  purposes,  closed  in  Novembtt  of  that  year« 
Aeul  charges  his  salary  only  to  that  time;  and  should  have 
stated  an  account  the  \8t  January^  1816.  Not  having  done 
so,  interest  should  cease  from  that  time.  At  all  events,  it 
must  be  stopped  on  the  ^dJanmryj  181 9,  when  the  intes- 
tate was  called  Upon  for  his  accounts.  The  authorities  and 
coarse  of  argument  on  the  second  point  apply  to  this  ;  and 
Dent  V.  Dtmn^  (3  Camph.  Rep.  296)  is  in  point 
Vol.  111.  52 
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ALBANY,  S.  A.  Foot,  contra.    The  intestate  Btood  id  the  reiation 

.^^.J.^^  '  of  a  trustee  or  steward,  managing  all  the  concerns  of  the  de* 
Ri«t  fenJants,  who  were- a  corporation  extensively  engaged  in  the 
Keii89elaer  manufacture  and  sale  of  glass.  The  plaiiitiirs  account  cob- 
<*laB8  Factor/,  gists  o(  more  than  500  items,  involving  an  amount  of  up- 
wards  of  g  100,000.  Both  the  ability  and  fidelity  of  this  a- 
gent,  were  most  manifest  throughout  the  whole  term  of  bis 
engagement ;  and  were  not  impeached  as  toany  particular,  in 
any  material  degree.  It  is  now  said,  that  no  account  of  his 
agency  could  be  procured  from  him  on  account  of  his  bad 
habits*  This  is  an  entirely  gratuitious  assertion.  The  case 
says,  that  no  account  could  be  procured  on  account  of  hiM 
habits^  without  distinguishing  whether  they  were  those  of  pi* 
ety,  or  inebriety.  It  is  also  said,  that  interest  ought  not,  at 
any  rate,  to  be  allowed  after  the  2d  January,  1819,  because 
an  account  was  then  demanded.  True,  but  (his  was  by  an 
individual  director  or  directors,  after  a  corporate  meeting 
had  broken  up,  without  adopting  any  resolution  on  the  8ub« 
ject.  It  was  not  a  request,  then,  because  not  a  corporate 
act.  It  was  no  more,  than  if  the  request  had  been  made  by 
a  stranger.  Nor  is  it  surprizing  ihat  the  interest  should  ei- 
eeed  the  principal  due,  when  we  look  at  the  enormous  a- 
mount  of  the  whole  account. 

The  taw  of  interest,  has  undergone  very  great  changes. 
The  slat.  3  H.  7,  allowed  interest  on  a  judgment  affirmed 
upon  a  writ  of  error ;  and  yet  the  Judges  were  so  conscien- 
tious as  to  refuse  carrying  it  into  effect.  Till  37  H.  8,  it 
was  unlawful  to  demand  mtcrest ;  but  after  the  simplicity  of 
barter  went  oiTwith  the  middle  ages,  it  began  to  be  allowed 
on  certain  demands,  and  has  beer)  gradually  extending  to 
others  ever  since.  The  statute  37  //.  8,  was  the  first  whtck 
tolerated  the  demand  ;  and  from  that  year  till  1812,  the  de- 
cisions of  the  English  courts  were  strangely  contradictory  as 
to  the  cases  in  which  it  might  be  demanded.  If  we  com- 
pare the  English  and  American  cases,  it  will  be  found  that 
there  is  no  branch  of  jurisprudence  involved  in  greater  ob* 
scurity  and  contradiction.  There  are  but  two  Judges  whe 
have  undertaken  to  lay  down  any  general  rule  on  the  sob* 
ject.     These  are  Ld.  ElUnborongh^  and  Mr.  Justice  i^pea^ 
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«r.    The  rule  of  the  latter  will  be  found  in  LiotarJ  v.      Albany, 
Graves,   (3  Catties'  Rep.  226.)     He  there  says,  {p.  234)  ^<^^[^^^^- 
**  Forgoodssold  and  delivered,  unless  there  be  evidence  of  an         Reid 
agreement  to  pay  interest,  none  is  recoverable  until  a  liqui-     „     \ 
flaiion  or  the  account  takes  place.     If  an  account  be  trans-  Giau  Factory, 
mitted  by  a  creditor,  and  acquiesced  in,  or  assented  to  by 
his  debtor,  it  becomes  thereby  liquidated,  and  interest  is  al- 
lowable.    On  money  advanced  interest  is  legally  demanda- 
ble.    By  the  usage  of  a  particular  trade,  inteiest  may  be  al- 
lowed."    DeHaviiandv.  Bowfirbank,  {\    Campb.  Rep,   60) 
contains  Lord  EllenborougK* s  rule.  He  says,  "Interest  ought 
td  be  allowed  only  in  cases  where  there  is  a  contract  for 
the  payment  of  money  on  a  certain  day,  as  on  bills  of  ex- 
change,  promissory  notes,  &c.  ;  or  wt^ere  there  has  been  aa 
express  promise  to  pay  interest ;  or  where,  from  the  course 
of  dealing  between  the  parties,  it  may  be  inferred  that  this 
was  their  intention  ;  or  where  it  can  be  proved  that  the  mon- 
«y  has  been  used  and  interest  actually  made.'' 

This  rule  does  not  embrace  money  advanced,  or  money 
lent,  as  auch.  The  case  is  quoted  in  Kewell  v.  Griswold  (6 
John.  Hep^  A5)  to  shew  merely  that  interest  is  not  allowable 
on  an  unliquidated  account  for  goods  sold.  Campbeli^  the 
reporter,  appends  as  many  as  20  cases  to  De  Haviland  v. 
Bmerbank^  as  supporting  the  rule,  that  interest  is  not  allowa- 
ble for  money  had  and  received  ;  and  it  is  remarkable  that 
they  will  just  as  well  support  any  other  rule.     Another  case  ' 

decided  by   Ld.  ElUnborou^h  is  Crockford  v.    Winter,  (1 
Campb,  128)  which  was  an  action  for  money  had  and  recei- 
ved, grounded  on  the  fact  that  the  money  was  obtained  by 
fraud,  which  was  plainly  made  out  in  evidence  ;  yet  interest 
was  denied.     But  this  Court  say,  in  Amory  v.  McGregor  ( 1 5 
John.  38)  that  if  there  be  %i\y  fraud  or  gross  misconduct  on 
the  part  of  the  defendant,  interest  should  be  allowed  ;  and 
that  too  in  a  case  where  interest  would,  by  no  means,  be  al- 
lowed without  fraud  ;  a  position  directly  at  war  with  the 
case  of  Crockford  V.   Winter.     In  Kingston  v.  APIntosh  (1 
Campb^  618)  the  Court  deny  interest  on  a  policy  of  insur- 
ance ;  and  overrule  the  practice  of  Buller^  J.  mentioned  in 
De  Bemales  r»  Fuller  (2  Canipb,  427 ;)  whereas  a  case  in  the 


408  CASES  IN  THE  SUPREME  COURT 

ALBANTy     1  John*  Rep.  315,  decides  directly  the  reverse.     In  S«f<fon 
^J^^!^^-  T.  Swan  {2  Campb.  429  in  note)  and  Atkinson  v.  Braybroak$ 
Raid         (4  id.  380)  Ld.  Eilenborough  refused  interest  in  an  action  for 
^'     ^     goods  sold  to  be  paid  for  at  a  particular  day  ;  and  in  an  ao 
Oiait  Factpry.  tion  on  9  foreign  judgment  5  though  in  Mounlford  v.  WJla 
(2  B.  <Jr  p.  337)  it  was  decided  that  a  debt  for  goods  sold 
does  draw  interest  after  the  credit  has  expired.     Yet  that 
case  must,  it  seems,  yi^ld  to  Ld.  Eilenborough? s  rule,  which 
is  now  in  daily  practice  in  this  state,  as  to  goods  sold.    U 
Thomas  v.  Weed  (14  John.  255)  what  this  Court  say,  in  de- 
livering their  opinion,  is  in  direct  hostility  again  to  Ld.  £(- 
lenhorougWs  rule  in  relation  to  allowing  interest  upon  mon- 
ey bad  and  received.     In  Harris  v.  Benson^  in  5  Geo.  2(&r, 
910)  the  K.  B.  decided  that  interest  was  not  allowable  on 
money  lent ;  but  in  Tre(awney  v«    Thomas  (1  H.  BL  303) 
the  C.  B.  overruled  the  K.  B«  on  that  very  point.     In  Cal- 
ion  V.  Bragg  ( 1 5  East,  223)  in  1812,  the  decision  denied  in- 
terest on  money  lent,  whereas  both  money  lent  and  money 
had  and  received,  are  now  put  on  the  same  footing  by  our 
cases,  and  both  carry  interest.    In  Trelawneg  v.  Thomas^ 
there  was  a  discussion  of  considerable  length*     The  de- 
mand was  for  money  laid  out,  and  for  day  wages  ;  and  the 
Court  allowed  interest  on  the  former,  but  denied  it  as  to  the 
latter.     In  Walker  v.  Constable  {I  B.  ^  P.  307)  and  Tap- 
penden  v.  Randall  (2  id.  467)  the  C  B.  refused  interest  for 
'money  had  and  received  ;  but  in  Pease  y.  Barber  (3  Caines^ 
Rep.  266)  this  Court  decided  directly  the  reverse.  Which  ii 
the  most  reasonable? 

We  can  turn  with  pride  from  the  English  decisions  to 
those  of  this  Court.     It  will  be  found  that  our  own  Judges 
have  decided  consistently,  and  entertained  enlightened  view* 
of  the  policy  and  nature  of  a  circulating  medium.     The 
principal  objection  against  our  recovery  of  interest  is,  that 
our  account  is  open,  and  that  no  demand  was  made  (ill  afler 
the  intestate^s  death.    In  other  words,  the  defendants  claim 
an  exemption  from  the  general  rule,  which  is  against  them, 
on  the  ground  that  the  advances  of  money  rest  in  open  ac- 
count.    This  is  mainly  a  question  of  principle.     Idoiard  r. 
Qravts  is  certainly  much  ip  point.    That,  also,  was  a  case 
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in  ivfaich  ao  accouDt  was  rendered.    It  has  been  assailed,     ^^^^ny, 

J    ..  V     ^.        .      .    ,  .  \  1  1       October,  1824. 

and  }tB  application  denied  in  very  strong  term?.     In  reply,      ,,,^-v-v-/ 
}  shall  merely  take  the  words  of  the  several  Judges  who  de-        Reid 
livered  opinions.     That  case  came  before  the  Court  with  a     j^enweiaer 
yiew  to  the  settlement  of  abstract  principles,  as  a  guide  tq  Glass  Factory. 
referees  who  had  the  subject  before  them.    Kent^  Ch.  J. 
9aid,  {p.  245)  the  account  was  not  liquidated,  but  a  naked 
account  current ;  and  interest  was  allowable  only  on  such 
items  in  it  as  were  made  ftpr  moneys  advanced. 

The  decision  of  that  case,  then,  was  in  reference  to  an 
account  exhibited  just  before  the  suit  was  brought,  as  here. 
Spencer^  J.  (p.  334)  said  he  should  content  himself  by  lay- 
ing down  principles,  and  leave  the  arbitrators  to  make  the 
application,  and  then  advances  the  general  rule  which  I  have 
mentioned.  Thompson^  J.  says,  ^'  With  respect  to  interest 
on  the  plaintiffs'  account,  it  appears  to  me  they  had  a  right 
to  charge  it  on  this  money  advanced.  The  accpunt  cannot 
be  considered  as  settled,  and  on  that  ground  cs^rrying  inte* 
Test.  It  is  merely  an  account  current  between  the  parties, 
and,  unless  some  usage  ok*  practice  is  shewn  to  warrant  the 
allowance,  I  should  think  interest  ought  not  to  be  calculated 
except  on  the  money  advanced."  Livingston,  J.  says,  ^^  If 
there  be  no  special  agreement  between  the  parties,  or  if^age 
of  trade  between  Amsterdam  wad  New-Yorky  to  the  contrary, 
it  ought  to  be  allowed  on  all  moneys  advanced  from  their 
respective  payments,  and  on  the  goods  supplied  after  tmck 
time  as  is  conformable  to  the  course  of  trade  between  the 
two  countries.^' 

What,  then,  is  the  rule  esti^blished  ?  Why,  that  interest 
is  not  allowable  on  an  unliquidated  account,  without  an 
agreement,  express  or  implied,*  excepting^  however^  an  ac" 
coimt  for  money  advanced^  whether  liquidated  or  unliqui* 
dated.  Within  this  exception,  interest  is  due  here.  Liv^ 
ingston^  J.  was  mistaken,  in  supposing  an  account  previously 
rendered.  The  Court  do  not  place  themselves  on  this 
ground.  Had  an  account  been  rendered,  interest  would 
have  been  allowed  on  the  whole,  as  a  liquidated  account^ 
even  for  the  goods  sold,  after  3  months,  had  there  been  no 
objection.    So  material  a  circuqostapce  could  not  have  esca*. 
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ALBANT,     ped  both  Coart  and  counsel.    Then  we  come  exactly  withm 

^^!^^^!Xl^^*  the  principle  of  that  case,  when  we  prove  actual  advances 

Reid        as  charged  in  our  account.     Is  not  this  authority  conclu- 

Rensselaer     *'^^  ^     ^^  '^''^  respected,  it  Certainly  is  so. 

QUu  Factory.       gut  it  18  said,  that  in  Pease  v.  Barber,  (J  Caincs,  156)  this 

Court    overrule  Liotard  v.  Graves,      That  case  decides, 

merely,  that  no  objection  can  be  made  to  interest,  from  the 

form  of  the  action,  and  that  cases  must  depend  on  cincum- 

gtances. 

IButler.    I  cited  that  case  to  establish  the  latter  position 
only.] 

Foot,  Before  considering  Kanes  v.  Smith,  (12  JoAn.  156) 
I  would  ask,  what  are  the  general  grounds  upon  which  the 
allowance  of  interest  depends  ?  There  are,  we  conceive, 
three  great  principles  upon  which  it  may  be  claimed.  1.  Ad 
agreement,  either  expressed  or  inferrible  from  the  circum- 
stances. Among  other  examples,  under  this  head,  is  that  of 
an  account  sent  to  the  debtor,  and  not  objected  to  within  a 
reasonable  time.  Another  is,  the  custom  of  a  particular  store 
at  which  he  trades.  3.  A  second  /general  ground  of  the  al- 
lowance is,  the  default  of  the  parly  in  omitting  what  he  is 
bound  to  do,  either  by  express  contract  or  legal  obligation, 
as  upon  an  express  agreement  to  pay  money,  at  a  particular 
day,  for  goods,  or  other  consideration,  at  the  expiration  of 
the  term  of  credit,  or  an  implied  agreement  to  pay  money, 
which  is  received,  to  another's  use,  as  in  Slingerlani  v. 
Swart,  (13  John,  Rep.  255)  and  Lynch  v.  F)e  Viar.  (3  John, 
Cas^  310)  or  the  legal  obligation  to  pay  the  price  of  goods, 
wrongfully  converted,  to  the  right  owner,  which  is  recov* 
ered  in  an  action  of  trover.  Neither  of  these  principles  • 
reach  the  case  of  interest  for  money  lent  or  advanced  ;  and 
yet  the  books  are  full  of  cases  where  it  has  been  allowed, 
not  merely  from  the  time  of  default  to  pay,  on  demands 
This  was  never  made  a  criterion  in  any  case.  What  is  the 
reason  of  this  ?  When  a  note  is  given,  or  money  lent  or 
advanced,  generally,  without  time  of  payment,  it  is  legally 
due  from  the  date  of  the  note,  loan,  or  advance.     In  other 
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words,  it  is  due  presently  ;  and  a  suit  may  be  immediately     ALftANT, 
brought     (Thompson  y.Ketcham,  8  John.  Rep.  189),     3.  0<^J^^^24- 
The  third  principle,  then,  is,  that  interest  is  allowed  in  these         Reid 
two  cases,  upon  the  nature  of  money,  and  in  reference  to  its     j^g^Jg^jg^ 
use.     It  is  the  circulating  medium,  having,  a  fixed  value  by  GIms  Factory. 
law,  and  when  out  of  one's  possession,  he  loses  7  per  cenU 
the  legal  interest     Hence  it  should  bear  interest  from  the 
time  of  the  loan  or  advance.     It  commands  every  thing  a 
man  has.     It  gives  profit,  and  nnay  be  used  in  a  thousand 
ways,  to  make  it  yield  the  legal  interest.     Not  so  as  to  mer- 
chandize.    This  lies,  for  a  time,  as  a  dead  weight  upon  the 
hands  of  the  merchant.     Its  conversion   into  money  is  a 
work  of  delay,  and  depends  upon  circumstances.     In  every 
one  of  the  cases  where  interest  is  allowed,  on  the  ground  of 
an  account  liquidated,  it  was  for  things  other  than  money* 
What  is  an  account  ?     Not  a  list  of  cash  advances ;  but  reg* 
ular  entries  in  relation  to  dealings  of  another  nature.     The 
books  of  entry  constitute  an  item  of  proof  in  establishing 
the  account  before  a  jury  or  referees.     Not  so  as  to  cash  ad-* 
vances  ;  because  entries,  in  relation  to  these,  are  not  an  ac* 
count,  in  any  sense  of  the  word.     (Vosburghv.  THayer^  12 
John.  Rep.  461.     Case  v.  Potter^  8  id.  212.)     You  cannot 
prove  them  as  an  account,  but  only  one  by  one,  in  the  ordi* 
nary  modes  of  proof. 

It  is  said  that  interest  is  not  due  upon  an  account  unliqui- 
dated ;  and  we  agree  to  this,  as  a  general  rule*  The  gen- 
tieman  cites  a  great  variety,  of  cases  to  establish  and  illus^ 
irate  it,  and  said  that  in  Con^eqna  v.  Fanningy  (6  John.  C%. 
Rep.  601 )  the  late  Chancellor  denied  interest  on  cash  advan- 
ces. This  is  a  mistake.  There  were  no  cash  advances  in 
the  case.  Weeks  v.  Hasty ^  (13  Mass.  218)  is  a  fair  speci- 
men of  the  rule  which  allows  inteiest  for  money  paid.  The 
demand  was  for  money  paid  to  J.  B.  for  account  of  the  de- 
fendants \  .and  interest  was  allowed  from  the  time  of  the 
payment.  No  special  circumstances  are  considered ;  but 
the  marginal  note  is,  simply,  that  ^^  interest  was  allowed  oa 
muncy  paid,  where  the  defendant  suffered  judgment  to  go  by 
default." 
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ALBANY,         Thompson  V.  Stewart,  (3  Con.  Rep.  Jf,  S.)  is  said  to  lie  af^ 
October^24.  gj^j^gj  ^^  .  ^^^  ^^^^  ^^^  ^  question  whether  interest  should 
Reid         kc  allowed  on  the  avails  of  goods  sold  by  one  having  a  lieOi 
Rensselaer     ^'*'^^'>eri  Continued  ;  and  interest  wa?i  denied  during  its  cof^ 
Gkn  Factory,  tinuance.     Borret  v.  Goodere,  (1  Dick.  428)  was  the  case  of 
an  open  mutual  account.     The  rule  laid  down'  in  Anonym 
mous,  (f  John.  Rep.  315)  relates  to  unliquidated  damages. 
J^ewell  V.  Griswold,  (6  John.  Rep.  45)  was  an  unliquidated 
account  for  goods  sold  ;  and  HoUiday  v.  Marshall,  (7  uf. 
311)  the  case  of  unliquidated  damages.     The  rule  ia  rela- 
tion to  unliquidated  accounts,  is  too  limited  to  reach  the 
point  in  controversy  here.     Numerous  cases  may  be  sup- 
posed where  it  cannot  apply.     Take  a  single  loan  or  a  8in« 
gle  advfince,  and  the  lapse  of  a  year  ^  ought  not  interest  to 
be  allowed  for  the  whole  time?    Would  not  this  make  an 
account  equally. as  an  hundred  advances,  or  how  many  Wessm 
must  an  account  consist  of  ?    Would  this  Court  ever  refuse 
interest  even  for  goods  sold,  after  a  day  of  payment  fixed  by 
the  parties  ?     The  gentleman  admits  that  there  is  an  incliii- 
ation  in  the  American  cases  to  depart  from  the  English  rule, 
by  multiplying  the  instances  in  which  interest  shall  be  allow- 
ed.     Whether  this  be  so  or  not,  it  may  be  difficalt  to  de- 
termine ;  but  we  take  the  admission. 

The  case  of  Kanes  v.  Smith,  (13  John.  Rep.  166)  will  be 
found,  on  a  full  examination^  not  to  oppose  Liotatd  v*  Chravts^ 
(3  Caines'*  Rep.  236.)  It  is  true,  there  was  a  claim  of  inter' 
est,  on  ad  vancesy  which  was  denied ;  but  this  was  by  reason 
of  a  special  agreement  in  the  case,  upon  which  a  question  of 
construction  arose  ;  and  the  decision  is  founded  on  the  cir- 
cumstances of  the  case  growing  out  of  that  agreement.  The 
Court  thought  the  whole  case  negatived  any  intention  to  ^- 
low  interest.  The  defendant  was  found  not  at  all  in  delkalt 
as  to  fulfilling  his  agreement.  One  item  on  the  debit  side  of 
the  Kanes  was  the  amount  of  the  goods.  Another  was  for 
moneys  advanced,  though  it  will  be  seen  by  the  case  that  none 
was,  in  fact,  advanced.  Other  charges  were  for  freight  and 
commissions  on  sale.  The  plaintiffs  were  to  be  reimbursed  for 
all  their  expenses  by  the  proceeds  of  wines  in  the  East  Indits^ 
over  which  they  had  the  entire  control,  which  they  sold  and 
kept  an  account  of  s  and  upon  the  whole,  it  was  thought  an- 
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Air  t&  allow  ibterest  on  more  thiao  the  balance,  and  that  on*     alb  ant, 
ly  from  the  tinie  when  they  had  rendered  an  account^  and      s^^^^^^^^ 
ascertained  the  balance.     From  that  time  only  could  it  be        R«id 
deemed  fairly  due.    The  operation,  was  on  a  very  broad     RenaaeUer 
scale,  and  of  ah  uncertain  natdre.     The  accounts  were  like  GlawFMUrf. 
those  in  Wdlden  ▼•  Sherhumt^  ( 1 5  John.  409)    Corvttqwt  v. 
Fanning,  (3  John.  Ch.  Reji.  601)  and  Campbell  v.  MesUr^ 
{id.  34.)    I  can  find  nb  charge  of  cash  advanced  in  fValden 
V.  Sherburne.     In  Campbell  v.  Mesier^  interest  was  allowed^ 
^nd  the  remark  df  the  Chancellor,  that  money  paid  carries 
interest  after  demand  and  default  in  payment^  is  true,  but  it 
does  not  go  fiir  enough.     It  is  allowable  from  the  time  of 
the  adFancle ;  foi^  the  money  is  then  due; 

It  is  said,  among  other  things,  that  the  intestate  should 
have  presented  his  account  in  January^  1816,  in  order  to 
cfaum  ioteresto  What  rule  required  this  ?  The  gentlemaa 
admite  there  is  none^  but  refers  this,  with  several  of  his  ar- 
goments,  tb  the  Special  circumstances  6(  the  case.  With  de- 
ference, the  dottrine  of  peculiar  circumstances  is,  in  most 
tases,  little  better  than  legal  quackery.  Philosophy  requires  us 
to  take  a  higher  and  broader  view  of  human  transactions  ;  to 
look  at  them  on  a  large  scale,  and  govern  them  by  general 
rules.  The  contrary  was  the  rock  on  which  the  celebrated 
Jifftries  foundered.  It  goes  to  the  root  of  all  legal  science, 
and  admonishes  us  to  burn  our  libraries. 

All  the  monies  received  were  promptly  applied;  and 
what  benefit  could  the  defendants  derive  from  an  exhibition 
of  the  account  ?  Have  they  lost  any  thing  by  withholding 
it  ?  It  may  be  said,  perhaps,  that  they  would  have  paid, 
but  they  had,  by  a  formal  resolution,  abandoned  the  con** 
eem.  The  cases  cited  from  Chancery  are  those  of  receivera 
or  trustees,  nhere  the  Chancellor  denied  interest  becauoe 
they  were  not  in  default. 

It  is  said  that  both  parties  expected  the  agent  would  be 
paid  out  of  the  receipts,  and  even  that  he  had  no  authority 
to  make  advances ;  but  Reid  was  a  general  agent  confined 
by  DO  limitation  ;  large  advances  were  required.  The  com* 
pany  understood^  or,  which  is  the  same  thing,  were  bound  td 
VoK  III.  53 
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AtEkfTTj     rniderstand  (his  perfectly.    It  was  known  by  tbem  tbat  th6 

^^^^^^^^'  intestate  was  making  advances  ;  the  books  were  tbeirs,  and, 

Reid         beyond  all  dotibt,  they  examined  and  understood  nearly  die 

Rensselaer     *'"®"'^^  **f  ^^^  arrears.     If  they  omitted  this,  it  was  their 

GiaM  Factorf.  tfwn  fault,  for  which  the  agent  should  not  suffer.     If  knowi* 

edge  were  necessary,  the  Court  will  imply  that  -it  existed. 

Gould  the  company  have  expected  that  our  advances  shoaM 

be  gratuitous  ?    This  would  be  extravagant ;  and  the  strong* 

est  expectation  of  the  kind  could  make  no  difference.    A 

man  sends  produce  to  market :  puts  it  in  deposit ;  and  takes 

tip  money  upon  it.     No  doubt  be  expects  it  wiH  sell  and 

meet  the  advance.     This  is  the  expectation  of  both  parties; 

but  was  it  ever  heard  that  interest  should  be  denied,  upoa 

the  advance,  because  the  avails  of  the  sale  happened  to  &11 

short  of  the  loan. 

The  Lessee  of  Dilworth  v.  Sindtrling^  (1  Bin.  488)  set- 
tle this  case  upon  authority.  The  precise  questteoi  here, 
arose  in  that  case.  It  was  there  objected  that  the  account 
of  advances  remained  open.  All  the  decisions  upon  the  sub- 
ject were  canvassed ;  the  case  was  decided  on  full  aigument; 
and  with  very  great  deliberation. 

Butler^  in  reply.  I  da  not  rely  upon  the  English  author- 
ities in  relation  to  money  lent  or  advanced.  I  merely  ad- 
vierled  to  them  in  order  to  shew  how  mcitters  stood  in  Lng' 
landj  and  !for  this  purpose  cited  Calton  v.  Bragg  (15  East^ 
224.)  That  case  definitively  settles  tbequestion,and  stops  two 
removes  short  of  allowing  interest  on  monies  advanced,  and 
charged  in  an  open  account.  It  is  useful  as  introductoiy 
matter  to  the  history  of  American  decisions ;  and  I  am  con- 
tent to  submit  this  case  entirely  on  these.  Has  any  Ameri- 
can case  gone  the  length  contended  for  here  ?  Lessee  of 
Dilworth  v.  Sinderltng  (1  Bin.  494)  goes  the  fartliest ;  and 
^ven  that  case  is  distinguishable  in  several  particulars.  Lord 
Ellenborough  speaks  for  himself  in  Gallon  v.  Braggj  to 
which  I  refer,  in  reply  to  the  attack  which  has  been  made 
upon  him  \  but  I  agree  that  our  Courts  have  departed  from 
his  rules.  This  Court  did  so  in  Liotard  v.  Graves,  which  is 
principally  relied  upon  against  us.  I  will  merely  add^  in 
relation  to  this  case,  that  it  was  not  one  of  a  running  cash 
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aecooot    Uolees  the  gentleman  finds  a  case  of  this  kind,  h^     albakit, 
4oes  not  reach  the  present-    That  was  placed  on  the  ordi-  OcJ^^^^^24* 
naiy  ground  of  money  received  on  one  side  only  ;  not  as        ReU 
here,  a  long  histoiy  of  payment  and  reimbursement*    Pea^e^     p^^^^^^y 
T.  Barber  (3  Caines^  Rep.  166)  was  referred  to  in  order  to  OUu  Factory*. 
shew  that  the  role  in  Liotard  v.  Graves  was  not  intended 
to  be  Qoiversal,  but  may  be  qualified  by  circumstances. 
This  doctrine,  there  advanced  by  Kenty  J.  is  pronounced  by 
the  gentleman  mere  legal  quackery ;  but  the  same  has  beeq 
^en  affirmed  before,  in  relation  to.  this  subject,  by  the  most 
distinguished  jurists.  ,  It  will  be  seen  by  the  American  state 
papers  (1  vol.  198,  199,  250,  Boston  ed.  A.  D.   1792)  that 
Mr*  Hammond,  the  British  minister,  complained  to  the  gen- 
eral goyemroent,  that  interest  was  not  allowed  by  our  courts, 
on  claims  of  the  British  merchants  for  debts  contracted  be* 
finre  the  revolutionary  war ;  although,  in  the  spirit  of  the 
treaty  and  usage  between  the  two  countries,  it  should  be  al« 
k>wed,  after  a  year  from  the  time  of  the  contract*    Mr.  Jef- 
fer$€n^  then  Secretary  of  State,  replied  in  these  words : 
'^  Eyea  in  England,  the  allowance  of  interest  is  not  given  by 
express  lam,  but  rests  in  the  discretion  of  Judges  and  Jurors 
as  arbiters  of  damages.    Sometimes  the  Judge  has  enlarged, 
the  interest  to  20  per  cent.per  annum.  (1  Ch.  Rep.  h7.)  In 
other  cases  he  fixes  it  habitually  one  per  cent,  lower  than  the 
i^al  rate,  (2  -Atk.  343  ;)  and  in  a  multitude  of  cases  he  re^- 
fuses  it  alti^ether.    As  for  instance,  no  iiiterest  is  allowed, 
].  On  arrears  of  rents,  profits  or  annuities,  (1  Ck.  Rep.  184; 
2P.W.WS;  Cas.  Temp.  Talh.  2  3)    2.  For  maintainance, 
{Vin.Abr.  Interest,  {C.  10;)  3.  For  monies  advanced  by  ex- 
ecutors, (2  £7.  Abr.  531,  15  ;)    4.  For  goods  sold  and  deliv- 
ered, (3  WUs.  206 ;)    5.  On  book  debts,  open  accounts  or 
simple  contracts,  (3  Ch.  Rep.  64;    Freem*  Ch.  Rep.  133; 
DougL  376  5)    6.  For  money  lent  without  a  note,  (2  Str. 
910;)     7.  On  inland  bills  of  exchange,  if  no  protest  is  taken, 
(2  Sir.  910;)  8.  On  a  bond  after  20  years,  (2  Fern.  458,)  or 
after  a  tender ;  9.  On  a  decree  in  certain  cases,  (Freem.  Ch. 
Rep.  181  ;)    10*  On  judgments  ip  certain  cases,  as  battery 
and  Blander,  {IVeem*  Ch.  Rep.  37  ;)    11.  On  any  decrees 
or  judgments  in  certain  Courts,  as  the  exchequer  chamber^ 
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AtBAHT,  {Dotigl.  753 ;)  12.  On  costs,  (2  Eq.  Mr.  530,  7.)  Ao^ 
'^J-^y  ^9  ^^y  ^^^f  ^^^  ^1*  ^ll»  ^bat  there  is  do  instniment  or  title 
Reid  tQ  debt  SO  fornial  or  sacrf  d,  as  to  give  a  right  to  interest  on  it 
KfeDMlaer  under  all  possible  circumstances.  The  words  of  Ld«  Jbnp' 
Glt»F«cto^.^/d,  {BougL  763,)  where  he  says^  '  that  the  question  was, 
what  was  to  be  the  rule  of  assessingthe  damage^ti^  that,  in  this 
case,  the  interest  ought  to  be  the  fti^er^ur^  of  the  iamagt^  tho 
action  being  for  a  debt,  but  in  a  case  of  another  sort  the  ral^ 
might  be  difierent;^  his  words  {DovgL  376,)  'That  inter* 
^t  might  be  payable  in  cascts  of  delay,  if  a  jury,  in  their. 
discretUm^  shall  think  fit  to  allow  it ;'  and  the  doctrine  ii^ 
Giit9  T.  Hart,  (2  Salk.  622,)  that  damages,  or  inter^t,  are. 
but  an  accessary  to  the  debt,  which  may  be  barred  by  cir: 
cumstances,  which  do  not  touch  the  debt  itself,  suffice  tQ 
prove  that  interest  is  not  a  part  of  the  debt ;  neither  cooipre- 
hended  in  the  thing  nor  in  the  t^rm  ;  that  words  which  pass 
the  debt  do  not  give  interest  necessarily  ;  that  the  interest 
depends  altogether  on  the  discretion  ofihe  Judges  and  Jurors^ 
yg\kO  will  govern  themselves  by  all  existing  circcunstapces ; 
vrill  take  the  legal  interest  for  the  measure  of  their  daimges, 
or  more,  or  lets,  as  they  think  right ;  will  give  it  from  the 
jdate  of  the  contract  or  a  year  after,  or.  4eny  it  altogether, 
nccording  as  the  fiiult  or  the  sufferings  of  the  cee  or  the  oth- 
er party  shall  dictate*^'- 

One  distinction  taken  on  the  other  side,  -between  the 
ground  of  aIlowii:g  interest  on  money  and  goods,  is,  that  the 
former  ^s  the  circulating  fnedium  of  the  country,  and  pmdu* 
ces  a  profit,  whereas  the  contrary  is  the  c^se  with  goods. 
The  gentleman  takes  the  precise  reverse  of  the  ancient 
pi-opt>8ttion,  Aristotle^s  reason  for  denying  interest  on  mo- 
ney is,  that  it  is  barren  and  unproductive,  and,  therefore,  in- 
terest should  be  denied.  (Vid.  Ord  on  Usury^  3»)  I  admit 
the  opposite  ground  is  entitled  to  about  the  san^e  weight 

The  reason  why  books  of  account  are  not  evidence  of 
money  lent  or  advanced  is,  that  they  are  more  rarely  made 
matter  of  account  in  the  course  of  business  ;  but  surely  in- 
terest cannot  follow  from  the  greater  or  less  degree  of  strict- 
ness in  relation  to  the  proof.  Nor  is  the  gentleman  rig^t  in 
supposing,  that  in  aH  the  cases  of  denying  interest  on  nn  open 
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•ccGUDt)  it  was  for  goods  sold — ^not  for  money.    The  case  of    Albany, 

CampbeU  v.  Mesier.Xe  John.  Ch.  Rep.  2!)  was  of  money  ad-  <><^^j;^^^^^ 

Tanced,  but  interest  was  denied  till  demand.  Porter  v.  Busset/,        E^d 

(I  Mias.  Ref,  438)  Siorer  v.  Simrer,  (9  trf.  37)  IVifUhrap  v.     ;R.eoMel•«^ 

CaHetan.  (12  id.  4)  and  Wymmv.  Hubbard,  (13  id.  232)  qwsF^^^y: 

^re  of  tbe  same  eharacter.     So  of  Thompson  y.  Stewart^  (3 

Cm.  Rip.J^.S.  171.)  Selleckv.  /VewA,  (I  id.  32)amoonts 

to  tbe  same  thing.    Jac<As  v.  Adams,  (I  DalL  50}  and  Will' 

tarns  T«  Craisr^  (id.  313)  speak  the  same  language.    Mooters 

Ex^rs.  ads*  Treasurer^  (I  Xott  ^  M^Cord^s  Rep.  214)  to  the 

sapi^  point.    These  were  all  cases  of  money  advanced ;  and 

jet  inter^  w^s  denied,  either  totally,  or  allowed  from  a 

certain  time  subsequent  to  the  money  falling  due.  Kanes  v. 

Smiihj  (12  John.  156)  was  also  such  a  case.    Nothing,  as 

sopposed,  rested  upon  the  agreement  of  th^  parties*    That 

|Msovided  nothing  in  relation  to  interest.    Tbe  Kanes  advao* 

ced  money  to  buy  goods.    What  else  is  meant  by  the  term 

0dpancesj  as  used  there  ?    The  word  itself  imports  money 

or  its  equiTalent*-*not  goods.    The  concern  was  not  so  ex* 

tensive  or  important  as  the  one  involved  in  the  present  case  ; 

imd,  though  the  Kanes  expected  a  handsome  profit,  they 

were  not  allowed  even  interest.    In  truth,  that  case  is  on  all 

fours  with  tbe  present  one. 

I  have  challenged  the  production  of  a  single  case  in  which 
interest  was  ever  allowed  on  a  mutual  running  cash  account; 
and  tbe  gentleman  has  resorted  to  Lessee  of  DiUoorlh  v. 
Smderlingy  (1  Bin.  494)  in  answer.  This  is  the  only  case 
which  he  produces ;  and  I  have  admitted  that  the  language 
and  reasoning  of  tbe  Court  is  against  me.  That  was  eject* 
ment  for  lands  held  in  trust  by  the  defendant ;  and  the  re* 
covery  was  subject  to  the  payment  of  his  advances  as  trus« 
tee,  to  be  settled  by  the  Court  \  and  the  question  was, 
whether  he  should  be  allowed  interest  upon  those  advances^ 
of  wbicb  he  had  kept  an  account.  The  Court  held  that 
lie  should  ;  and  TUghnwn  C.  J.  considered  this  as  interfer- 
ing with  tbe  old  role  that  interest  was  not  allowable  on  mon- 
ey advanced.  Now  that  question  might  have  been  decided, 
without  enquiring  whether  interest  be  allowable  on  an  ac-^ 
^nnt  for  money  lent  or  advanced,    it  was  the  CMe  of  a 
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ALBANT,     charify :  {be  defendant  had  no  expectation  of  pro&t.    Ho 
^^j^^;;,^     CM>u]d  not  before  account  to  the  children^  who  were  infants. 
Reid         In  truth,  the  case  depended  upon  the  principle,  that  a  trustee 
Huinalaftr     ^^^^  neithermake  gain,  nor  be  accountable  for,  nor  suffer  loss 
GUtt  Fiustotry,  in  the  management  of  the  trust  fund.     The  present^s  the 
case  of  an  agent  acting  under  a  very  liberal  compeosation* 
But  if  Lessee  of  DUmorlh  v.  Sinderling  be,  as  supposed, 
against  us,  it  does  not  overrule  the  various  cases  in  this  state, 
^Aassackmeits^  South  Carolina^  &c.  which  stand  directly  op> 
posed  to  it*    Itis  but  one  decision  in  a  Court  in  this  coaa- 
try  against  all  the  other  Courts ;.  and  Chief  Justice  Ttlgh- 
pum  himself,  afterwards,  in  Brown  v.  Campbell  {I  Serg.^' 
RawU^s  Rep»   179)  laid  4own  the  rule  with  some  qualifica- 
tipn.     This  shews  that  he  did  not  intend,  in  the  previous 
case  of  Lessee  of  Dilworth  v.  Sinderlingj  to  advance  a  gen- 
eral rule ;  but  leave  the  matter  to  depend  on  circumstan** 
ces. 

The  rule  we  contend  for  may  be  applied  with  ease*  The 
term,  ^*  open  account,^^  has  a  meaning  sufficiently  certain,  le- 
gal and  fixed.  It  is  well  understood  by  the  law,  aod  the 
gentleman  admits  that  it  is  known  in  the  case  of  goods  sold, 
where  interest  is  denied*  It  m^y  as  easily  be  known  in  the 
case  of  money  advanced ;  and  is  recognized  in  both  cases 
by  the  Court  of  Chancery  ;  where  you  cannot  go  for  an  ac- 
count or  ne  exeat jin  certain  cases  resting  properly  io  assump- 
sit, unless  there  be  an  open  running  account.  The  term, 
therefore,  is  well  understood,  and,  at  any  race,  there  can  be 
no  mistake  heie.  An  account  of  500  items  would,  hy  all 
the  world,  be  emphatically  called  an  open  running  one. 

Lastly,  it  is  said,  that  the  Court  may,  nay^  will  infer  an 
agreement  to  allow  interest,  from  the  circumstances  of  this 
ease.  Perhaps  this  is  the  real  question  in  the  cause,  and  it 
may  be  necessary  to  inquire,  with  a  little  more  particularity, 
into  the  state  pf  facts  from  which  Courts  will  make  the  io* 
ference  contended  for.  What,  then,  is  meant  by  inferrii^ 
or  implying  an  intent  to  pay  interest,  from  the  circumstances 
df  the  case  ?  1.  If  the  parties  have  been  previously  eng^* 
ged  in  the  same  business,  and  interest  has  been  chaiged  and 
paidi  without  objeclion,  as  where  accounts  have  been  ata* 
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ted  and  settled,  with  annual  resttL  iic.  even  in  the  case  of     albant, 
goods  sold,  &c.    2.  If  it  be  pt*oved  that  the  custom  of     v,^J^!^ 
trade,  in  a  particular  place,  is  to  allow  interest,  either  gener*        Reid 
ally  or  after  tk  particular  time  of  credit :  3,  Or  the  custom     itennelaw 
of  a  particular  trade ;  as  the  American  trade  with  England:  OXnsB  Factory^ 
4.  Or  the  practice  of  a  particular  merchant,  as  is  every  day's 
practice  among  us.    When  these  usages  ar^  shewn,  with  the 
fact  that  the  party  had,  or  might  have  had  knowledge  of 
them,  the  contract  is  presumed  to  have  been  made  with  ref- 
erence to  such  usage,  and  an  agreement  is  inferred  accord- 
ingly.  Neither  of  the  cases  supposed  exist  here^    The  par- 
ties never  dealt  before,  and  this  is  a  special  business — not  of 
such  a  nature  that  any  general  usage  could  exist.    However 
fit  it  might  have  been  for  Reid  to  have  exacted  interest,  ia 
the  event  of^his  being  in  advance,  it  is  a  sufficient  answer,  to 
say  that  he  did  not  do  it.    This  omission  is  itself  the  strong- 
est of  all  possible  reasons  against  inferring  an  agreement* 
Hie  nature  of  the  transaction  was  not  such  as  to  warrant  the 
inference.     Both  parties  expected  that  the  receipts  would 
cover  the  expenditures ;  otherwise  they  would  not  have  em- 
barked in  the  business.  If  this  had  not  been  so,  there  would 
have  been  a  special  contract  with  Reid  to  advance.     If,  then^ 
they  did  not  contemplate  Reid^s  advancing,  how  could  they 
eonfemplate  the  payment  of  interest  on  advances  ?    At  all 
events,  under  this  strong-  expectation,  that  the  receipts  would 
cover  the  advances,  it  was  proper,  as  in  Kanes  v.  Smithj  that 
the  defendants  should  have  had  notice  of  the  deficiency,  be- 
fore interest  began  to  run.     Till  this  was  done,  they  had  ev- 
ery reason  to  believe  that  the  advances  were  out  of  their 
own  funds. 

ScTBERLAMX^,  J.  It  is  admitted,  that  on  the  32d  of  JtfarcA, 
1 832f  when  the  report  of  the  referees  was  made,  the  defen* 
danta  were  justly  indebted  to  the  plaintiff  in  the  principal 
sum  of  $6882,91  ;  and  the  only  error  coo^lained  of  in  the  .^^^'^'^ 
report  of  the  referees,  is  in  the  interest  allowed  to  the  plain- 
tiff. The  principle  upon  which  the  interest  is  to  be  calcu- 
lated, and  the  time  to  which,  are  the  only  questions  for  the  ^ 
deteraiinatioii  of  the  Court. 
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ALBANY,         It  v^as  justly  remarked,  at  the  bar,  that  there  is  no  subjedj 
Oct^er^24.  ;„  j^e  who»c  range  of  the  English  law,  on  which  the  author- 
lleid         ities  are  so  little  in  harmony  With  each  other,  as  on  that  of 
R^ns^ciacr     *'^^®''®st ;  kud  the  AiTferican  authorities  are  scarcely  less  con- 
Gltfsj  Factory,  tradictory.     It  may  now,  however,  be  considered  as  settled, 
Points  fettled  '"  Eng/a/id,  that  no  interest  is  recoverable  upon  money  lent, 
by  English  ca   money  had  and  received,  or  paid,  laid  out,  ani  expended, 
without  an  express  contract  for  its  payment,  or  proof  that 
the  money  has  actually  been  used  by  the  defendant,  or  of 
special  circumstances,  from  which  an  agreement  to  pay  ia- 
terest  may  be  inferred.    Where  tvioney  rs  lent  upon  a  writ* 
ten  stcurily^  fixing  the  day  of  payment,  interest  i^also  recov- 
erable from  that  day.     But  where  goods  are  sold  upon  a  cre» 
dit,  no  interest  is  recoverable    from  the  time   when  the 
credit  expires,  Without  an  agreement,  either  express  or  im- 
plied, ia  pay  ft. 
Ensrluhtaan      In  Dt  Havildnd  v.  Bowtrhank,  (I  Chmpb.  Rep.  50)  the 
sitfereJ^  ^uestioti  Was,  whether  an  agent  was  responsible  for  interest 

upon  money  had  and  received,  to  the  use  of  his  principal ; 
and  if  liable  at  all,  whether  interest  ^houtd  run  from  the  tima 
when  the  money  wafs  received,  or  from  the  time  whca 
payment  Was  demanded.  It  was  held,  by  hotd  Ellen' 
boroUghj  Ch',  J.  that  no  interest  could  be  recovered;  an4 
he  stated  the  rule  to  be,  that  where  money  of  the  plaiotiiTbai 
come  to  the  hands  of  the  defendant,  to^establish  a  right  to  inte- 
rest upon  it,  there  should  either  be  a  specifick  agreement  to 
that  effect,  or  something  should  appear  from  which  a  promise 
to  pay  interest  might  be  inferred,  or  proof  shodd  be  given  of 
*  the  money  being  used.     De  Bernales  v.  Fuller  ^  oihersj  (2 

Cambp.  Rep.  426)  was  also  a  case  of  money  had  and  recet* 
ved.  Interest  was  refused  ;  the  rule  laid  down  in  De  Havi» 
land  V.  Bowerbank  was  reiterated,  and  was  also  stated  to 
have  been  confirmed  by  the  Court  of  King's  Bench.  lo  a 
note  to  this  case,  Gordon  &  others  v.  Swan  3i  otken  is  stated, 
in  which  the  Court  of  King's  Bench  determined,  that  inte- 
rest is  not  recoverable  in  an  action  for  goods  sold  and  delir* 
ercd,  to  be  paid  for  at  a  certain  day.  Baylty^  J.  observed, 
that  the  six  months  credit  was  for  the  benefit  of  the  porciui- 
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Ber,  and  meant  merely  that  he  should  not  be  arrested  or  sued     Albany, 
till  (he  expiration  of  that  lime.  Octoberj^34- 

In  Caiion  v.  Bragg^  (16  East^  223)  the  question  was,  as  Reid 
to  a  right  to  recover  interest  u;707}  mon6^ /en/.  It  was  argued,  ^  ^• 
that  there  is  a  difTerence  between  the  case  of  money  had  and  Glass  Faetory. 
received  and  money  actually/  lent  /  but  the  distinction  was 
repelled  by  the  Court  •,  and,  after  a  consideration  of  all  the 
authorities,  the  rule,  as  laid  down  by  Lord  Ellenboroughy  ih 
the  cases  already  cited,  was  fully  sanctioned  and  established. 
{Walker  \l  Constable,  I  B.  ir  P.  306.  Tappenden  v.  Ran- 
dall^ 2  id.  472,  iS.  PJ)  His  Lordship  has  been  uniform  and 
consistent  in  the  application  of  this  rule  ;  for  in  Kingston 
V.  J^VIntosh,  ( 1  Campb.  Rep.  5 1 8)  he  refused  interest  upon  the 
sum  insured  in  an  action  upon  the  policy ;  in  Atkinson  v.  Lord 
Braybrooke,  (4  id.  380)  he  decided,  that  no  interest  was  re- 
coverable in  an  action  upon  a  foreign  judgment ;  and  in 
Crockford  v.  Winter,  (1  id.  129)  he  refused  interest  in  an 
action  for  money  had  and  received,  although  the  nnoney  had 
been  obtained  by  fraud* 

Before  the  time  of  Lord  fjllenborough,  it  had  been  held, 
in  the  case  of  Blaney  \.  Hendrick,  (3  Wils.  Rep.  205  ;  2 
BL  Rep,  761,  S.  C.)  that  interest  was  recoverable  upon  an 
account  stated,  and  upon  money  lent ;  {Robinson  v.  Bland, 
{BtJL  JV.  P.  274-5,  S.  P.)  and  in  Trelazoney  v.  Thom- 
as,. (1  if.  BU  305)  that  it  was  also  recoverable  upon  money 
laid  out  for  the  use  of  another,  and  for  money  lent,  and  that 
the  two  cases  stood  upon  the  same  frround  of  reason,  justice 
and  equity  ;  and  in  Mountford  v.  Willes,  {2  B.  Si  P.  337) 
interest  was  allowed  in  an  action  for  goods  sold,  from  the 
cspiration  of  the  credit  given. 

Numerous  as  have  been  the  cases  in  England,  in  which     Little  said  in 

this  question  has  been  raised  and  discussed,  very  little  has  as  to  prine^ 

been  said  by  any  of  the  Judces  as  to  the  reason  or  principle  "P®"*  ^^^  ^' 
,  .   I      .        1.  /.,/..  ,  ,      terest  18  allow- 

upon  which  the  allowance  or  refusal  of  mterest  depends,  able. 

Lord  Ellenborough,  and  the  other  Judges  who  have  gone  with  demwd^"^- 

him  upon  the  subject,  seem  to  consider  interest  as  a  demand  tinct  from  th« 

aUogcther  distinct  from,  and  independent  of  the  original  P""^^^* 

debt ;   and  not  as  growing  out  of,  or  necessarily  connected 
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ALBANY,     with  it.(a)    They  have,  therefore,  held  that,  like  every 
^^^^^^^^'  other  original  demand,  it  must  rest  either  upon  an  express 
Reid        ^^  implied  promise  ;  and  that  such  promise  can  never  be 
Re  ^  laer    '"™P'^^^  ^^^^  '^®  circumslances  under  which  the  original  in- 
GU)s  Factory,  debtedness  accrued*     Thus,  Grose^  J.  in  Calton  v.  Bragg^ 
(15  East^  223)  says,   "It  is  the  lender's  own  fault,  if  Ac 
do  not  contract  for  interest^ when  he  advances  his  money* 
Why  should  interest  be  paid  at  all,  without  a  contmct  for  it  T 
U  there  be  no  proof  of  a  contract,  it  might  be  given  against 
the  intention  of  the  parties  at  the  time  of  the  loan.    If  they 
did  not  then  contract  for  interest,  it  shews  that  they  did  not 
mean  to  receive  it.^'     In  Crockford  v.  Winter,  (1  Campb. 
Rep.  149)  therefore,  the  Court  held,  as  they  were  bound  in 
consistency  to  do,  that  although  the  money  had  been  ob* 
lained  hy  fraud,  no  interest  could  be  recovered  for  it ;  be- 
cause interest  is  not  given  by  way  of  damages,  but  on  the 
ground  of  contract  only. 

Why  a  promise  to  pay  interest  should  be  implied^  from  a 
written  instrument  to  pay  nioney  by  a  day  certain,  and- not 
firom  a  parol  promise,  as  was  held  by  Lord  EUenbrot^h^  ia 
Gordon  v.  Swann,  I  must  confess  I  cannot  understand.  The 
nature  of  the  undertaking  is  not  altered  by  its  being  redu- 
ced to  writing.  A  parol  promise  to  repay  a  sum  of  money 
borrowed,  by  a  given  day,  is  as  obligatory,  between  the  ori- 
ginal parties,  as  though  it  had  been  put  into  the  form  of 
a  promissory  note ;  and  I  can  perceive  no  reason  why  the- 
breach  of  the  one  should  not  be  followed  by  the  same 
legal  consequences  as  the  breach  of  the  other* 

Strictnen  of  The  strictness  of  the  English  Courts,  upon  this  subject^ 
M?adw)ted'S  ^^  never  been  adopted  by  this  Cburt,  or,  I  may  say,  gcncr- 
this  country,  ally,  by  the  Courts  of  this  country.  Thus,  in  Pease  v.  JJcr- 
ded  in  JVw-  *'*">  (^.  Caines'*  Rep.  266)  it  was  held,  that  interest  may  be 
York,  recovered  under  a  count  for  money  had  and  received,  against 

the  express  decision  of  the    English  C.  B.  in  Walker  v. 

Constable,  (1  B.  'k  P.  307)  and  Tappenden  v.  RaHdall,{2  id. 

472.)     The  Supreme  Court  there  say,  "  The  action/or  mo* 

(a)  The  same  view  is  taken  of  this  subject,  in  Mr.  Jefferson^s  letter,  ci* 
ted  by  Butler^  arg.  in  rejily,  supra. 
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-ney  hud  and  received,  is  an  editable  action,  and  the  party     Albany, 
must  shew  that  he  has  equity  and  conscience  on  his  side.    The  ^t^ober^24. 
rule,  m  Eiqnik/,  is,  to  allow  interest,  in  many  cases,  for  money        Reid 
had  and  recdved.  ^• 

la  Liotard  v.  Graves,  (3  Caines^  Rep.  234)  it  was  held,  Gl&n  Fartory. 
hj  all  tbe  Judges,  that  interest  is  recoverable  upon  money 
paid  or  advanced,  from  the  date  of  its  advancement ;  but 
that,  upon  an  account  for  goods  sold,  no  interest  is  recov- 
erable, unless  there  be  evidence  of  an  agreement  to  pay  it^ 
until  a  liquidation  of  the  account  takes  place.  Mieellv.  Crm- 
3DoU,  (6  John.  Rep.  45)  also  decides  the  latter  point. 

.  In  Beals  v.  Guernsey,  (8  John.  Rep.  446)  which  was  an 
action  of  trespass  against  a  Sherifif,  for  illegally  taking  th* 
plaintiff^s  personal  property,  interest  was  allowed,  by  way 
of  damages.  The  Court  say,  '^  The  plaintiff  ought  not  to 
be  deprived  of  his  property*  for  years,  without  compensa- 
tion for  the  loss  of  the  use  of  it ;  and  the  jury  had  a  discre* 
tion  to  allow  interest  in  this  case,  as  damages.  It  has  been 
allowed  in  actioo«  of  trover,  and  the  same  rule  applies  in 
trespass,  when  brought  for  the  recovery  of  property,'' 

In  TTle  Pe<fple  v.  Gasherie,  (9  John.  Rep.  71)  interest  was 
allowed  on  money  which  had  been  collected  and  applied,  by 
the  testator  of  the  defendant,  to  his  own  use,  from  the  time 
vhen  it  ought  to  have  been  paid  over.  The  Court  advert  to 
the  (then)  late  English  decisions,  in  which  interest  had  been 
refused  on  liquidated  sums,  and  on  money  obtained  by  fraud, 
and  express  their  dissatisfaction  with  them.  They  say,  "  ^ 
the  defendant  retains,  and  converts  to  his  own  use,  the  plain- 
tiffh  money,  he  ought  to  pay  interest.  It  is  allowable  in 
actions  for  money  had  and  received.  In  trover^  for  a  spe- 
cilick  chattel,  the  jury  may,  and,  in  many  cases,  ought  to 
allow  interest  for  the  detention,  by  way  of  damages." 

The  case  of  Kanes  v.  Smith,  (12  John.  156)  falls  within 
the  principle  of  unliquidated  accounts  for  goods,  &c.  The 
advances  made  by  the  plaintiffs  were  not  in  money,  but  in 
cargoes  ;  that  is,  in  merchandize.  The  defendant  furnished 
a  cargo  of  wine,  which  the  plaintiff's  ship  took*  to  the  East 
Indies,  under  a  special  agreement  as  to  the  mann  erin  which 
the  proceeds  should  be  disposed  of.    One  part  of  the  agree* 
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ALBANY,     mcnt  was,  that  the  plaintiffs  should  be  reimbursed  out  of  tbp 
^l^^^^^^^'  net  proceeds  of  the  wines,  for  (heir  advances  ;  and  for  the 
RckJ        surplus  of  such  proceeds,  to  furnish  cai'goes  to  the  dcfen- 
Re    riaer     ^^"^^'  ^^  ^'^'^  ^"  London,  allowing  interest  from  the  time  6f 
Glass  Factory,  the  sale  in  India  on  the  overplus  ;  and  should  the  wiues  not 
net  sufficient  to  pay  the  advances,  the  defendants  roere  to 
make  up,  the^  deficiency.     Here,  then,  was  a  special  agree- 
ment, on  the  part  of  the  plaintiffs,  to  pay  interest  on  the 
overplus,  if  the  wines  should  produce  more  than  their  advan- 
ces: but  if  they  should  produce  less,  the  defendants  were  to 
make  up  the  deficiency.     Nothing  was  said  about  interest, 
from  which  the  inference  is  very  strong,  that  it  was  the  un- 
derstanding of  the  parties  that  they  were  not  to  pay  interest. 
It  was,  therefore,  properly  disallowed  to  the  plaintiffs,  cither 
>        upon  the  ground  that  it  was  an  unliquidated  account,  in  rela- 
tion to  goods,  wares  and  merchandizes,  or  upon  the  ground 
of  the  special  (Lgrqement. 
Mattaehuteitt      The  s^me  general  principles  have  been  established  ia 
Massachusetts  and  Pennsylvania.      {Foroler  v.   Shearer^  7 
Mass.  Rep.  24.   Wood  v.  Robins,  1 1  Mass.  Rep.  504.   Weeks 
V.  Hasty,  13  Mciss.  Rep.   218.)     These  were  actions  for 
mon^y  paid,  and  money  had  and  received,  and  interest  was 
recovered  from  the  time  the  nioney  was  paid  or  received. 
PeMUyhfonia.       So  in  Rapelie  v,  Emory,  (1  Dall.  Rep.  349)  interest  was 
allowed  on  money  had  and  received*     (t  was  put  upon  the 
same  ground  as  money  lent,  and  held  to  be  clearly  distin- 
guishable frpm  the  case  of  goods  sold  and  delivered,  where 
no  money  passes  between  the  parties*     In  Commonwealth  v. 
Crevor,  {SBinn.  Rep.  123)  Tilghmrm,  Ch.  J.  says,  it  is  consid- 
ered as  settled,  that  interest  shall  be  recovered  ags^inst  a  man 
who  has  received  the  money  of  another,  and  holds  it  against 
his  consent.     The  Lessee  of  Dilworth  v.  Sinderling,  (I   Bin, 
Rep.  488)  is  very  analagous,  so  far  as  the  question  of  inte- 
rest was  concerned,  to  the  one  now  under  consideration. 
There  a  trustee  w?is  allowed  interest  upon  advances  hiade 
by  him  for  the  use  of  the  cestuy  que  trust.     Those  advances 
were  part'  of  a  general  unsettled  account  with  the  trust  es- 
tate, composed  of  chaises  for  expenses  and  advances  in 
erecting  building?,  &c.  on  the  one  side,  and  of  credits  for 
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rent  received  on  the  other.     The  account  was  of  thirty     albany,^ 
years  standing ;  and  the  principal  advances  on  which  inte-    ^,^,,^1^^ 
rest  was  allowed,  were  made  eighteen  years  before  the  trial.        Rend 
The  cesiuis  que  trust  were  not  consulted  upon  the  propriety     i^cns^dacr 
of  making  the  advances;  nor  was  any  account  ever  rendered  ^'"*  Factom 
Jby  the  trustee.     It  was  admitted,  that  the  advances  made 
were  judicious  and  proper ;  and  that  the  trustee  had  dischar- 
ged hi$  tnjst  with  fidelity.     Tilghman,  Ch.  J.  in  delivering 
llkt  opinioQ  of  the  Court,  says,  "  It  seems  to  have  been  for- 
merly held,  that  interest  was  not  allowable  on  an  account- 
for  money  lent  and  advanced.     That  opinion  ^raduaIly  de- 
clined, upon  more  mature  reilecti.on,  and  it  may  now  be  af- 
firmed to  be  the  settled  law,  that  interest  is  recoverable  for 
ZDoney  lent  and  advanced.     Is  there  any  thing  peculiar  in 
ihis  case,  to  distinguish  it  from   the  general  rule  ?     If  the 
trustee  had  borrowed  money,  he  must  have  paid  interest, 
which  would  have  fallen  on  the  trust  estate,    ^ow  where 
is  the  difierieBce  to  the  cestui/  que  trusty  whether  interest  is 
paid  to  the  trnstee  or  to  a  stranger  ?   There  is  no  just  cause 
of  complaint,  because  the  jury  have  allowed  interest." 

These  cases  appear  to  me  to  put  the  claim  of  intjerest    Aiuericanca- 

...  •      •    1  rr«i_  "J        'A  se«  cited  cod- 

iipon  its  true  principle.     They  consider  it  as  a  necessary  j^^,.    interest 
incident  to  the  principal  debt ;  and  imply  a  promise  to  pay  ^^  incidpnt  to 
it  from  the  day  the  debt  becomes  due,  if  it  is  not  paid.     Thi3  debt. 
promise  is  supported  by  the  universal  obligation  whiph  rests 
upon  every  man  to  render  ^t  just  equivalent  for  the  use  or 
detention  of  that  which  does  not  belong  to  him.  The  value  of 
money  is  the  legal  rate  of  interest.  That,  then,  shall  be  paid. 

In  actions  sounding  in  (ort^  where  no  contract  can  be  sup-     interest  ai- 
posed  to  exist,  the  same  rule  of  compensation  may  bjB  adop-  ^oyved  in  ac- 
ted for  the  ifnproper  detention  of  specific  articles  of  personal  ing  in  tort, 
property ;  but  it  shall  be  given  by  way  of  damages,  and 
not  as  interest. 

No  interest  shall  be  allowed  upon  an  unliquidated  account     interest  not 
iWr  goods,  wares,  and  merchandize,  without  an  agreement  to  Jiqu^^eT  alp- 
allow  it  either  express  or  implied  >  because  the  balance  of  count ;      and 
the  account,  only,  constitutes  the  debt,  and,  until  that  is  as-  ^  ^* 
certained,  there  is,  strictly  speaking,  no  debt  due.    This  ap- 
ipearsfrom  thie  inanner  in  which  an  account  may  be  proved. 
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ALBANY,     It  is  not  necessaij  to  shew  the  delivery  of  each  article  ;  bat 
October^8«4.  proofthatsome  were  delivered ;  and  that  the  plaintiff  keeps 
Reid         honest  and  fair  books  of  account,  &c.  is  evidence  of  tlie  de* 
Rensselaer     ''^«*7  ^f  a"  ^^e  articles  chained  in  the  book.     Thus,  the 
Glass  Factory,  whole  account  IS  Considered  as  one  transaction.     But  an  on- 
liquidated  account  for  monej  paid,  laid  out  and  expended, 
stands  upon  a  different  footing.     Each  advance  of  money 
is    a  loan,  distinct   and  independent   of  any    other  ad- 
vance*    It  is  not,  strictly  speaking,  matter  of  account  Each 
charge  must  be  specifically  proved.  The  proof  of  several  ad- 
vances, together  with  the  keeping  of  correct  books  of  account, 
would  not  be  evidence  of  the  other  advances  charged  in  the 
same  account.     Each  sum  paid,  or  laid  out,  must  therefoce 
be  considered  a  debt,  due  from  the  time  it  is  advanced,  and, 
of  course,  carrying  interest,  unless  there  be  some  agreement 
to  the  contrary. 

The  reason  sometimes  given,  why  an  unliquidated  aocoant 
should  not  carry  interest,  viz.  '^  that  the  defendant  does  not 
know  how  much  he  has  to  pay,^'  can  not  he  the  true  one« 
It  would  be  a  sufficient  answer  to  it,  to  say  that  he  can  al- 
ways ascertain  the  balance  by  application  to  the   plaintiff. 
But  again,  an  agreement,  either  express  or  implied,  to  pay  in- 
terest on  the  different  items  of  an  account,  either  from  the 
day  of  their.delivery,  or  after  a  given  credit,  will   be  effect- 
ual.    But,  notwithstanding  such  agreement,  the  defendant 
is  as  ignorant  of  the  balance  of  the  account,  as  though  it  bad 
not  been  made.  If  such  ignorance,  therefore,  was  the  ground 
for  refusing  interest,  it  would  not  and  ought  not  to  be  allow- 
ed, notwithstanding  the  agreement.     But  such  agreement 
breaks  up  and  destroys  the  individuality  of  the  account,  and 
renders  each  item  a  distinct  independent  debt,  due  at  the 
time  agreed  upon,  and,  of  course,  carrying  interest  from  that 
time. 
It  ifl  settled      But  whether  this  reasoning  be  sound  or  not,  is  of  veiy 
thaUn"erMt*ia  ''^^'®  importance.     For  I  conceive  the  principle  which  it  is 
allowable    on  intended  to  illustrate  to  be  fully  established  in  the  cases  of 
8?  ^cMh    ac-  Liotard  v.  Graves,  and  of  the  Lessees  of  Dilworth  v.  Sfw- 
Qouat.  der ling  ^  Lewis,  already  cited,  viz.    that  an   unliquidated 

account  for  money  paid,  or  lent,  does  carry  interest.  When- 
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ever  it  is  said,  therefore,  that  no  interest  is  recoverable  upon     alb  ant, 
an  unliquidated  account,  an  account  other  than  for  money  ^^^^«^»^^^- 
tent,  or  advanced,  or  had  and  received,  must  be  under-        l^eid 
»tood.  Rensselaer 

To  apply  these  principles  to  the  case  before  us.  In  May^  ^^*"  Factory, 
1813,  itcic/ entered  upon  the  duties  of  active  agent  for  the  Principles  ap- 
defendants.  The  case  states,  « that ^  at  that  time,  the  stock,  "^^  P"**^ 
materials  and  funds  of  the  defendants  were  insufficient  to 
keep  the  factory  in  operation  ;  and  larfre  advances  were  r«- 
qvired/or  that  purpose*  No  express  authority  or  direction 
was  given  to  Reid  to  make  the  advances  5  but  if  they  were 
necessary  to  keep  the  factory  rn  operation,  and  no  provision 
was  made  by  the  company  for  them,  an  authority  to  the 
agent  to  procure  them  was  necessarily  implied.  It  must  be 
underwood  that  the  defendants  were  well  informed  of  the 
state  of  their  affairs  when  Reid  entered  upon  the  agency. 
Knowing,  then,  that  advances  were  necessary  to  keep  the 
works  in  opieration,  and  it  being  the  business  and  duty  of  the 
agent  to  keep  them  in  operation,  the  fact  of  his  appointment 
as  agent,  vtniev  such  circumstances,  implied  an  authority  to 
make  advances,  or  borrow  money  for  the  purpose.  His 
skiU  and  fidelity  in  the  management  of  the  concerns  of  the 
company  have  not  been  called  in  question.  It  is  not  pre- 
tended that  the  advances  exceeded  the  exigencies  of  the 
concern,  or  that  they  have  not  been  proved  and  established 
with  the  most  scrupulous  exactness. 

The  case  states  that  the  debtor  side  of  the  plaintiff's  ac- 
count consisted  of  more  than  five  hundred  charges,  for  dis- 
tinct advances,  each  of  which  was  clearly  proved.  The 
particular  purposes  to  which  the  money  thus  advanced  was 
applied  is  not  stated  in  the  case.  That  they  were  such  as 
came  within  the  scope  of  the  authority  of  a  general  agent, 
there  can  be  no  doubt,  or  the  plaintifi^s  demand  would  have 
been  resisted  on  that  ground.  But  the  only  ground  of  com- 
plaint is,  that  the  intestate  did  not  render  bis  account ; 
and  apprise  the  defendants  that  it  was  a  losing  concern.  No 
reluctance  was  ever  manifested  by  him  to  account.  His 
account  was  never  asked  for  until  1819,  when  be  stated  to 
some  of  the  directors  that  the  company  were  in  his  debt ; 
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alba'ny,      Blit  no  formal  demaod  of  his  account  was  then  made.    lie 
*^i!>rNXJ      'Appears  to  have  exerted  himself  faithfully  and  successfullj  io 
lieid        collecting  the  funds  of  the  company,  and  applying  them  t& 
^^ciaer      ^^^^  discharge  of  their  debt ;  and  there  is  nothing  in  the  case 
causs  Factory,  from' whicb  the  slightest  impression  can  be  derived  that  the 
company  could  or  would  have  nlade  otber  or  more  advan- 
lageousarrangen^ents,  iftheybad  been  fully  apprised  of  (he 
8t'at6  of  the  account*     All  tlie  direetoi^,  and  uftost  of  (he 
stockholders  of  the  company,  resided  In  the  same  city  with 
the  piaintiflf,  where  the  business-  was  conducted ;  and  it  is 
hardly  to  be  supposed  that  they  were  not  individually  inform- 
ed of  the  true  state  of  their  affairs,  although  no  formal  re- 
taterest  should  P^*"^  ^^^  ^^^^  mad^to  a  board  of  directors.     It  appears  to 
be  allowed  till  me,  therefore,  that  upon  every  principle  of  justice  and  equity, 
^  Reid^s  representatives  are  entitled  to  interest  upon  the  mon^ 

eys  advanced  by  him  for  the  use  of  the  company,  at  least  un- 
til 18t9y  when' some  of  the  individual  directors  asked  bioi 
fbr  his  account. 
But  not  oD      I    think  he  is    not  entitled   to  interest  upon  his  com- 
■^•■T'  pensatien  as  agent.     No  agreement  was  ever  made  as  to 

the  amount  which  he  was  to  receive*  Plis  predecessor, 
it  is  true,  had  received  ^1250;  but  the  conypany  wereDoi 
concluded  by  that  circumstance  from  lessening  the  compeD- 
sation  to  him,  if,  either  from  the  diminished  duties  of  the 
station,  or  the  state  of  their  funds,  they  thought  it  expedient. 
There  was  nothing  by  which  either  party  was  concluded  as 
to  the  amount  of  compensation.  It  could  be  recovered  on- 
ly upon  a  quantum  meruit ;  and  must  be  considered  as  an  ao- 
certain  and  unliquidated  demand  ;  and,  therefore,  caimot 
carry  interest  uiitil  demand  made.  {Trelazanyt  v.  7%oma^, 
I  H.  BL  305,  ptr  GoxUdy  J.)  With  these  modifications,  I 
am  of  opinion  that  the  report  of  the  referees  should  be  con^ 
firmed. 

Savage,  Ch.  J.'    The  questions  for  the  decision  of  the 

The  questioDS.  ,      «  ,         i   •     .  v .  >  i    i  * 

Court  are,  whether  the  plamtiff  is  entitled  to  mterest  on  any 
part  of  her  demand  ;  and  if  any,  on  what  part,  and  for  what 
time. 

To  decide  these  questions  correctly,  it  seems  to  me  im* 
^®  ^  *  ®  '     portSint  to  understand  what  was  the  agreement  between  the 
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parties  ;  and  if  nothing  was  expressed  as  to  the  mode  of    AtiANY, 
carrying  on  the  business,  what  they  must  have  understood      ^..A^* 
to  be  the  contract  between  them  in  this  respect*  ^  Reid  was         Eeid 
a  stockholder  from  the  organization  of  the  company.    He    Rensselaer 
knew,  and  so  did  the  defendants,  how  the  business  had  been  Glass  Factory 
carried  on.     Whether  it  had  been  profitable  while  Kane  was 
agent,  does  not  appear  ;  nor  whether  he  made  the  necessa- 
ry advances  during  that  time.      In  1809,  five  stockholders 
took  a  lease  of  the  works  for  three  y^ars.     In  May,  1 8 1 3,  a 
partnership  was  formed  between  the  defendants  and  Reid 
^Ahap^  in  which  it  was  stipulated  that  Reidir  Alsop  should 
make  the  necessary  advances  of  money,  and  receive  inter*^ 
est  for  it.     They  did  so  ;  but  whether  the  co-partnership 
was  profitable  or  otherwise,  does  not  appear,  except  that, 
on  settlement,  a  balance  was  due  to  the  defendants. 

It  is  stated  in  the  dase,  that  when  Reid  was  appointed 
agent  in  1813,  ''the  stock,  materials  and  funds  of  the  de- 
fendants were  insufficient  to  keep  the  factory  in  operation, 
and  large  advances  were  required  for  that  purpose."  What,    ii,^j,mjef- 
then,  was  the  understanding  of  the  parties  as  to  (he  manner  stood  that  the 
of  carrying  on  the  business  ?  How  were  those  advances  to  SjToncc' 
be  made,  and  by  whomf  And  on  what  terms?    Without 
funds  the  business  could  not  be  prosecuted.    Had  the  de* 
fendants  intended  to  furnish  the  necessary  funds  themselves, 
they  would  have  made  a  further  call, upon  the  stockholders* 
Not  having  done  so,  they  must   have  intended  that  the 
advances  should  be  procured  in  some  other  way  ;  and,  of 
coarse,  by  the  agent,  as  he  was  the  only  active  person  en- 
gaged in  the  business,  and  had,  the  preceding  year,  made  the 
advances  in  the  same  business.     It  was  certainly  no  part  of 
his  duty,  as  agent,  to  make  advantes  from  his  own  funds. 
Suppose  it  had  not  been  in  his  power  to  do  this  :  the   de^ 
fendants  did  not  furnish  them;  and  suppose  that,  under  tb^se 
circumstances,  he  had  borrowed  the  necessary^  ancH>unt  : 
would  it  be  contended  that  he  should  pay  the  interest  him- 
self? Why  should  he  do  this  ?  was  he  to  be  benefitted  by  ^^   ^J;'| 
the  use  of  the  money  ?  Or  was  it  the  defendants,  the  princi-  ^°t    for    the 
pals  for  whom  the  agent  a^ted,  who  were  to  receive  the  con-  principals ;  ^ 
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ALBANY,     templated  profits  from  the  use  of  the  money  borrowed  ?  Tfc« 

^^^.J,^^  *  agent  had  no  farther  interest  in  the  profits  than  as  a  stock* 

Reid         holder.     It  was  the  same  thing  to  the  defendants,  whether 

Eensseiacr    they  had  Advanced  the  funds  themselves,    or  bad  borrowed 

Glass  Tactory.  ^jj^^^     i^  jj^^  g^^j  ^^^^^  ^^^^  vfou\d  have  diverted  so  mucb 

And  was  the  money,  which  was  producing  them,  at  least,  the  interest  ;  in 
as  if  he  had  ^^e  second,  they  were  taking  the  interest  of  their  own  moa- 

borrowed  the  ^y  to  pay  the  interest  of  that  which  was  borrowed  to  carry 
XDoney         for    ^        •    ^^  * 

them.  on  the  factory  :  so  that   whether  the  agent  borrowed  tbe 

money  of  others,  or  advanced  his  own,  vsks  precisely  tbe 
same  thing  to  the  defendants.  The  interest  of  the  capital 
employed,  is  certainly  a  proper  item  to  charge  in  ascertain* 
ing  the  profit  or  loss  in  the  prosecution  of  any  business ; 
and  had  tbe  business,  rn  this  instance,  been  profitable,  I 
Apprehend  the  objection  would  not  have  been  thought  of* 
On  the  other  hand,  is  there  any  principal  of  law  or  justice, 
which  requires  an  agent  to  carry  on  the  business  of  bis 
principal  at  his  own  expense  ? 

It  was  contended  on  tbe  argument,  that  interest  is  not  re- 
Ui^st^be  re-  ^^^c"^^'®  ^^  ^"  unliquidated  account  for  monies,  unless 
ooverabie  on  there  be  an  agreement  to  pay  interest,  express  or  implied,  or 
aceoimt*  for  »  fraudulent  detention  or  vexatious  delay  ;  and  that  tbe  case 
monies.  under  consideration  comes  within  that  principle*    A  review 

of  some  of  the  cases  on  this  subject  may  be  of  use. 

T^    V  t.      ^       The  oldest  case  cited  is  that  of  Sweatland  v.  Squirt  (2 
£bsiuIi  cases*  *  ^ 

Salk.  623,  A.  D.  1699,)  where  it  was  said  by  Powell^  J.  that 
interest  is  recovered  by  way  of  damages,  when  damages  are 
recovered  ratione  deteniionis  dfbiti;  but  not  when  dam- 
ages  only  arc  recovered ;  for  interest  is  not  recovered   oc« 
casione  dampnorum.     In  the  Aiiomey  General  v.  Tke  Brenr 
er'^s  Company,  (\  P.  Wms.  376,  jJ.  Z).  1717)  the  defendaota 
were  trustees  of  a  charity  ;  and,  by  improving  tbe  trust  es- 
taVe,  had  brought  the  charity  in  debt.     On  rendering  an  ac- 
count, Ld.  Cowper  refused  to  allow  interest  before  the  con* 
firmation  of  the  master's  report ;  for,  until  then,  it  was  not  a 
liquidated  sum.  In  Harris  v.  Benson,  (2  Str.  910,vf.Z).  1732) 
the  Chief  Just>.e  said  interest  had  never  been  allowed  lor 
money  lent,  without  a  note.     In  Robinson  v.  Bland^  (2  JDurr. 
1085,  A*  D.  1760)  it  was  decided,  that  interest  was  recov- 
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erable  on  money  ?ent,  from  the  time  when  it  was  agreed  to      Albany, 
be  paid.     In  Barrel  v.  Goodere,  (1   Dick.  428,  A.  D.  1769)  OcJ^J;^24. 
Iiord  CoTTTid^n  said  there  is  no  instance  whe  e   interest  is        Reid 
given  on  an  open  mutual  account,  without  some  particular    j^enslciaer 
circumstances.     That  was  a  case  of  cash  advances,  as  ap-  Cil«»  Factory, 
pears  from  a  full  report  of  it  in  6  Br.  P.  C.  364.     Blaney  v. 
Hendricks,  (2  BL  Rep.  761,  ^.  D.  1770)  allowed  interest  on 
an  account  stated ;  and  the  Judges  remarked,  that  it  was 
properly  allowable  on  money  lent.   In  Trelawney  v.  Thoma9\ 
(I  H.  BL  304,  A.  D.  1789)  Gould,  J.  said  interest  was  re- 
coverable on  money  lent  ;  and  that  money  laid  out  for  the 
use  of  another,  and  money  lent,  stood  on  the  same  ground  in 
respect  to  reason,  justice  and  equity,  but  that  no  interest 
should  be  allowed  for  work  and  labour,  or  goods  sold  and* 
delivered.     Upon  the  authority  of  this  case,  Livermore,  in 
bis  treatise  on  agency,  (vol.  2,  p.  17)  lays  down  the  rule, 
that  an  agent  who  has  advanced  money  for  his  principal, 
will  be  entitled  to  interest  from  the  time  of  the  advance.  In 
Craven  v.  Tickell,  (I  Fes,  Jun.  63,  A.  D.  1789)  Lord  JTiur- 
low  said,  money  paid  to  workmen,  who  were  to  have  been 
paid  by  the  defendant,  was  money  advanced  for  him  ;  and 
that  it  was  the  constant  practice  at  Gm7i/Aa//,- either  by  the 
contract  or  in  damages,  to  give  interest  upon  every  debt  c?e- 
tained.     In   Walker  v.   Constable,   (1    B.  Si  P.  307,  A.  D. 
]798)  the  Coifrt  were  of  opinion  that,  in  an  action  for  mon- 
ey b^d  and  received,  no  interest  could  be  recovered.     In 
Motmtford  v.  Willes,  (2  B.  &  P.  337,  A.  D.  1800)  interest 
wa^  allowed  on  goods  sold,  afler  the  term  of  credit  agreed 
OB  had  expired.     In  Tappenden  v.  Randall,  (2  B.  ♦t*  P.  471, 
A.  £>.  1801)  the  rule,  as  previously  laid  down  in  Walker  t. 
Constable,  was  adhered  to ;  and  Moses  r.  APFarlan,  (2  Burr. 
1005)  was  cited,  where  it  is  incidentally  said,  that  the  plain- 
tiff can  recover  no  more  than  the  money  retained  by  the  de- 
iendant^  against  conscience.     In  De  Haviland  v.  Bower* 
hank^  (1  Camph.  Rep.  bO,  A.  D.  1807)  Lord  Elknborough 
said,  where  money  of  the  plaintiff  bad  come  to  the  hands  of 
the  defendant,  interest  ought  not  to  be  recovered,  without 
an  agreement,  or  something  from  which  an  agreement  might 
be  inferred,  or  proof  that  the  money  had  been  used.    In  De' 
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^ANY,      Bemales  t.  Fuller^  (2  Cambp.  Rep.  426,  w^.  D«  1810)  bo 

Oct^er^34.  adhered  to  the  same  rulq  ;  and  the  whole  Court  of  K.  B. 

Rie4         conpurred,  that  the  money  should  not  draw  interest  even  afc 

Kensselacr     ^^^  ^  demand"  of  payment ;  and  afterwards,  io  Calion  v. 

Olaas Factory.  Bragg^  (\b  East^  223^  A.  D.  1812)  the  same  Judge  said 
that  Ld.  Mansfield  had  sat  ip  the  K.  B.  for  upwards  of  30 
years,  and  Ld,  Kenyon  for  more  than  13  years  ;  that  he  bad 
been  there  above  9  years  ;  and  during  all  that  time,  no  case 
had  occurred  where  interest  had  been  allowed  upon  money 
lent,  without  an  agreement  for  it,  or  for  the  payment  of  the 
principal,  at  a  certain  time,  or  under  special  circumstances, 
from  which  a  contract  might  be  inferred. 

FwMjjfi^ai^^.  In  Rapelie  v.  Emory,  (1  DalL  Rep.  349,  A  D.  1788)  it 
.was  ruled,  by  Shippen,  President,  that  when  one  man  has  re- 
ceived the  money  of  another^  and  retains  it  without  bis  con- 
sent, it  is  to  be  considered  in  the  sa^me  light  as  money  lent, 
and  should  carry  interest.  In  Crawford  v.  Willing^  (4  Dfl/t 
Rep.  289,  A.  D.  1803)  Smith,  J.  said,  "  Whatever  may  have 
been  the  doctrine  in  former  times,  we  have  traced,  with 
pleasure,  the  progress  of  improvement,  upon  the  subject  o( 
interest,  to  the  honest  and  rational  rule,  that  wherever  one 
man  retain^  the  money  of  another,  against  his  declared  vnllj 
the  legal  compensation  fo^  the  use  of  money  shall  be  char- 
ged and  allowed  ;  and  that,  in  the  case  of  goods  sold,  inte« 
rest  should  be  allowed  after  the  time  of  credit  had  elapsed, 
^nd  demand  of  payment  was  made.  In  Lessee  of  DiitMrlh 
V.  Sinderling,  (I  Bin.  Rep.  494,  A.  D.  1808)  Ttigkman,  Ch. 
J.  declared  tke  law  to  be  settled,  that  interest  is  recovera- 
ble on  an  account  for  money  lent  and  advanced  ;  and  it  was 
allowed  to  a  trustee,  upon  advances  laid  out  in  improve"^ 

^  ments  upon  the  trust  estate,  it  appearing  that  the  improve- 

ments were  necessary  and  proper.     In  The  Commonaealtk 
V.  Crevor,  («  Bin.  Rep.  123,  S.  D.  1810)  he  says,  it  is  set- 
tled, that  interest  shall  he  recovered  against  a  man  who  re- 
ceives the  money  of  another,  and  holds  it  against  his  am- 
sent.     In  Brown  v.  Campbelly  (1  Serg.  ^  Rawle^s  Rep.  170, 
A.D.   1814)  he  again  says,  the  rule  is,  to  allow  interest 
where  the  defendant  has  retained  the  money  of  the  pTaintiif 
.unlawfully,  and  against  his  consent :  that,  until  the  defendant 
W9s  informed  that  the  plaintiff's  money  was  applied  to  tu& 
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ttse^  he  was  in  no  d.efauU,  and,  therefore,  ought  not  to  pay  ^^^^^X^ 
interest ;  but,  being  informed,  he  became  Ti  wrong  doer  in      v^-\^%^ 
Withholding  payment,  and,  therefore,  should  pay  interest  Reid  ^ 

In  WoodY.  Robbinsj  (1 1  Mass.  Rep.  604,  A  D.  1814)  the    RenJeiaer 
defendant  had  fraudulently  obtained  possession  of  the  plain-  ^^»  Factory. 
tVs  money  v  and  Putnam,  J.  after  reviewing  most  of  the  MauaehuBeitt. 
authorities,  says,  there  may  be  cases  where  interest  should 
not  be  allowed,  as  where  the  defendant  was  a  mere  stock- 
holder, ready  to  pay  the  money  to  the  party  entitled  ;  but     ^ 
bribed  the  defendant  has  frauduletly  obtained  the  money,  or 
wroBgiblly  detained  it,  he  must  be  chained  with  interest. 
In  Wmihrop  r.  CarUion,  (12  Mass.  Rep.  4, 4*  -D.  1815)  the 
plaintiff,  as  consignee,  made  necessary  advances,  and  recov- 
ered interest  on  them  after  suit  brought. 

In  Connecticut,  as  appears  by  Selleck  v.  French,  (1  Con. 
Rep.  K  S.  32,  36,  per  Szt>i/t,  J.  A.  D.  1814)  interest  is  al-  CwiecHcHt. 
lowed  on  the  ground  of  a  contract  expressed  or  implied,  or  as 
damages  for  the  breach  of  a  contract,  or  the  violation  of 
some  duty:  e.  g»  1.  Upon  ap  express  contract:  2.  Upon 
an  implied  contract,  arising  from  usag.e  of  trade,  or  former 
dealings  between  the  parties  :  3.  Upon  a  written  contract 
to  pay  at  a  day  certain,  as  on  bills  and  notes,  and  on  a  policy  j 

after  the  money  becomes  due  :  4.  For  goods  sold,  after  the  '  ] 

time  of  credit  has  expired  :  5.  For  money  received  to  the  ^        i 

use  of  another,  and  retained  contrary  to  duty  :  €•  For  mo-  | 

ney  obtained  fraudulently,  if  the  tort  is  waived,  and  assumpr  j 

ait  brought :  7-  On  a  liquidated  account :  8.  On  book  ac- 
count for  services  performed  or  articles  sold,  when,  from 
the  nature  of  the  transaction,  it  appears  not  to  be  the  inten-  j 

tion  of  the  parties  that  the  services  or  articles  were  to  rest  J 

cm  the  footing  of  a  mutual  account  on  book  :  9.  But  where 
tber^  are  mutual  accounts,  founded  on  mutual  dealings,  un- 
less there  be  somie  promise  or  usage  to  pay  interest,  it  will 
not  be  allowied.  In  such  cases,  no  time  of  payment  is  stip- 
ulated ;  each  party  is  making  payment ;  the  balance  is  con-  / 
stantij  changing ;  and  the  presumption  is,  that  no  interest  is 
to  be  charged.  In  the  case  then  before  the  Court,  inte- 
rest was  allowed  ;  there  were  no  mutual  dealings ;  the  ad- 
vances were  all  on  the  part  of  the  plaintiff;  there  was  no 
liquidated  account,  nor  promise,  nor  usage ;  but  the  debt  was 
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ALBANY,     due,  and  payment  unreasonably  delayed.    The  partkobr 

^^^^^^^^X^^'  circumstances  ofjhe  case  are  not  staled.  (See,  also,  Thomp^ 

Reid        son  V.  Stewart,  3  Con.  Rep.  JST.  S.  171,  185,^.  D.  1819.) 

Rens^laer  ^^  Oammellv.  Skinner,  (2  Gall.  Rep.  45,  ^.  D.  181  4)  in- 

Glass  Factory,  terest   Was  denied  on  seaman's  wage^,  until  after  dem:iud 

United  Siateu    ^^^^  »  ^^^  where  there  had  been  no  actual  demand,  it  was 

held  to  run  from  the  commencement  of  the  suit. 
J^ew-York.  In  this  state  there  have  been  several  decisions  on  the 

subject  of  interest,  which  apply  to  most  of  the  questions  un- 
der consideration.  lAotard  v.  Graves ,  (3  Caines^  Rep.  226 ^ 
^.  D.  1805)  is  a  leading  case.  There,  an  account  current 
bad  been  rendered  in  1797,  containmg  a  chaise  of  interesti 
which  was  not  objected  to  in  the  succeeding  correspondence 
between  the  parties.  Spencer,  J.  says,  that  for  goods  sold 
and  delivered,  unless  there  be  evidence  of  an  agreement  to 
pay  interest,  none  is  recoverable  until  liquidation ;  that  ao 
account  transmitted  to  a  debtor,  and  acquiesced  in,  beconses 
liquidated,  and  interest  is  allowable  ;  that  on  nrvoney  advao- 
'ced  interest  is  legally  demandable  ;  and  so  by  the  usage  of  a 
particular  trade.  Thompson,  J.  said  the  plaintiffs  had  a  right 
to  charge  interest  on  the  money  advanced  ;  that  the  account 
could  not  be  considered  settled,  and  on  that  ground  carrying 
interest ;  that  it  was  merely  an  account  current  between  the 
parties  ;  and,  unless  some  usage  or  practice  was  shewn,  ta 
warrant  the  allowance,  he  should  think  interest  ought  not  to 
be  calculated,  except  on  the  money  advanced.  Livingston^ 
J.  said,  ^^  If  there  be  no  special  agreement  between  the  par* 
ties,  or  usage  of  trade  to  the  coatrary,  it  ought  to  be  allowed 
on  all  moneys  advanced  from  their  respective  payments. 
One  account  is  rendered  as  early  as  1797,  in  which  interest 
is  calculated,  and  yet  no  objection  is  made  to  it  in  the  suc- 
ceeding correspondence,  from  which  I  conclude  such  chai^ 
consisted  with  the  understanding  of  the  parties."  Kent,  Ch« 
J.  said,  ''  the  account  exhibited  is  not  an  account  liqui- 
dated, but  a  naked  account  current ;  and  interest  is  al- 
lowable only  on  such  items  in  it  as  are  for  moneys  ad« 
▼anced,  except  the  usage  of  trade  has  provided  some 
particular  rules  on  the  subject."  At  the  next  term^ 
the  case  of  Pease  r.  Barber^  (3  Qxines^  Rep.  266,^  A.  D. 
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l«ft5)  was  decided.     It  did  not  state  any  facts,  but  the  ques-     albaky, 
tion  was  submitted,  whether  interest  could,  in  any  case,  be    ^^J^J!]^^ 
recovered  under  a  count  for  money  had  and  received.  Kmt^        Reid 
C.  J.  delivered  the  opinion  of  the  Court,  that  interest  may    |^^,jjeiaer 
be  recovered  in  such  an  action*     He  says,  there  may  be  Glaai  Faotory. 
cases  in  which  the  defendant  ought  to  refund  the  principal 
merely  ;  and  there  may  be  other  cases  in  which  he  ought, 
exequo  et  bono^  to  refund  the  principal  with  interest.     Each 
case  will  depend  upon  the  justice  and  equity  arising  out  of 
its  peculiar  circumstances,  to  be  disclosed  at  the  trial.    In 
an  anonymous  case,  (I  John.  Rep.  315,  A.  D.  1806,)  thc^ 
Court  said  the  general  rule  is,  thatinterest  is  not  to  be  recov- 
ered on  unliquidated  damages,  or  for  an  uncertain  demand. 
The  question  arose  in  an  action  upon  a  policy  of  insurance^ 
and  they  said  it  was  a  case  for  the  discretion  of  a  jury; 
Kewellv.Griswold^  {6  John*  Rep'  45,  •/}.  D.  1810)  was  as* 
sumpsit  for  goods  sold  ;  and  there  were  mutual  accounts ; 
but  no  account  stated,  or  balance  struck.     The  Court  said,    /' 
"there  is  nothing  in  the  course  of  dealing  between  the  parties  . 
from  which  an  intent  or  agreeinent  to  allow  interest  can  be 
inferred.     It  is,  therefore,  not  a  case  of  interest.'^    In  Hollu 
datfv.  Marshall,  (1  John.  Rep.  213,  v^.  D.  1810)  the  plain- 
tiflf  had  procured  an  appraisement  of  certain  buildings  under 
a  covenant  in  a  lease,  of  which  the  defendant  had  notice. 
The  plaintifiT  claimed  interest  on  the  appraisement;  but  the 
Court  said  it  was  not  conclusive ;  that  the  value  of  the 
buildings  was  open  for  inquiry  at  the  trial  ;  and  the  daipagea 
were,  therefore,  unliquidated  ;  and  no  interest  was  recoT- 
erable.    In  The  People  v.  Gasheriey  (9  John.  Rep.  IX^A.D. 
1813)  a  recovery  was  had  for  money  retained  by  a  loan  of- 
ficer,  with  interest  from  the  time  when  he  ought  to  have 
paid  it  into  the  treasury.     The  Court  said,  "  It  is  just  and 
reasonable,  in  itself,  that  the  defendant,  who  retains  and  con- 
verts the  money  of  another  to  his  own  use,  should  pay  inter- 
est for  that  use.''     And  they  declared  Crockford  v.  Winter, 
(I'Campb.  Hep.  128,)  and  De  Demales  v.  Fuller,  (2  Campb. 
Rep,  426)  not  to  be  law  here.  In  Kanes  v.  Smith,  (12  John. 
Rtp  156,  w4.  D.  1815)  the  plaintiffs,  at  JVeio- ForA:,  sent  to 
the  defendants  at  Madeira^  pursuant  to  an  agreement,  cer 
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ALBANT,     taiD   vessels,  which    were   to   be    employed  in  carrying 
^><^^^^^^'  wines  to  the  East  Indies.     The  plaintiffs  were  to  advance  } 
Reid        of  the  invoice  price  of  the  wines,  to  be  reimbursed  out  of  their 
RensMiaer    ^^^  Proceeds ;  and  should  these  be  insufficient  to  pay  the 
Glass  Factory,  advances,  then  the  defendants  were  to  make  up  the  defi- 
ciency.    The  wines,  contrary  to  the  expectation  of  the  pa^ 
ties,  did  not  prove  sufficient  to  re-imburse  the  plaintifia  for 
their  advances  ;  and  on  the  question  whether  the  interest 
diould  be  allowed  upon  these,  the  Court  said  the  plaintiffs 
were  not  entitled  to  interest,  till  the  deficiency/  was  asQertaitf 
td  and  notified  to  the  defendants  ;  that  the  wines  went  in  the 
plaintiffs'  vessel ;  that  they  alone  could  ascertain  the  pro- 
ceeds, and  furnish  the  accounts  of  sales  to  show  the  balance ; 
that  the  defendants  were  not  in  default^  till  the  balance  was 
ascertained  and  notified  to  them.     Thomas  v.    Weed,  (14 
John.  Rep.  355,  A.  D.  1817)  was  an  action  of  debt  upon  tbef 
statute,  against  a  constable,  for  not  returning  an  execution. 
The  Court  recognize  the  law  that  interest  is  recoverable  for 
money  received  by  the  defendant  for  the  plaintiff^  or  lost  by 
negligence  \  but  the  form  of  the  action  precluded  its  allow- 
ance in  that  case.     In  Walden  v.  Sherburne,  ( 1 5  John.  Rep. 
424,  A.  D.  1818,)  Spencer  J  J.  says,  "  We  have  uniformly 
decided,  that  after  an  account  has  been  liquidated,  it  canrie» 
interest ;  and  that  an  account  is  to  be  considered  liquidated 
after  it  is  rendered,  if  objections  are  not  made  to  it." 

In  Campbell  v.  Mesier,  (6  John.  Ch,  Rep.  24,  A.  D.  1822) 
Chancellor  Ktnt  says,  ^'  it  is  the  settled  rule  in  the  law  of 
this  state,  that  money  received  or  advanced  for  the  use  of 
another  carries  interest  after  a  default  in  payment  ;  and  it 
is  i,  very  resonable  and  just  rule.'' 

From  an  examination  of  these  cases,  it  seems  that  inter* 
j  est  is  allowed,  1 .  Upon  a  special  agreement :  2.  Upon  an  im- 
plied promise  to  pay  it;  and  this  may  arise  from  usage  be> 
tween  the  parties,  or  usage  of  a  particular  trade  :  3.  Where 
money  is  withheld  against  the  will  of  the  owner  :  4.  By 
way  of  punishment  for  any  illegal  conversion  of  use  of  an- 
other's property  :  5.  Upon  advances  of  cash,  oa  the  au* 
thority  of  Lioiard  v.  GrOiVts* 
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Among  all  the  cases  examined,  however,  I  do  not  find  any  ^  ^^^^^Xl^ 

7  7  ^  ^    October,  1824U. 

toe  precisely  parallel  to  the  present.     HerCj  both  parties      ,^^v-^/ 
Were  upon  the  spot,  when  the  business  Was  transacted.         Reid 
The  agent  acted  almost  constantly  under  the  eye  of  his     Rensselaer 
principals.     The  reason  why  the  Court  would  not  give  in-  ®^  Factory 
terest  in  Kanes  v.  Smiih,  (12  John.  Rep.  156,)  till  rendering 
the  account,  was,  that  the  plaintiffs  alone  knew  the  fact 
that  the  proceeds  of  the  wine  did  not  re-imburse  the  advan- 
ces.    In  this  cise,  it  may  be  said,  ti^at  ;?/>ihf  alone  knew  he 
had  not  been  re-imbursed  for  his  advances  by  the  proceeds 
of  the  glass.     He  akne  kept  the  books ;  but,  it  is  equally 
certain,  that  the  defendants  knew  of  his  advances  ;  and  they 
tnight  have  known  the  state  of  the  accounts,  by  inspecting 
the  books.    They  often  held  their  meetings  at  ReifTs  store, 
where  the  books  were  undoubtedly  kept. 

But  was.  it  not  his  duty,  as  agent,  to  have  rendered  ac- 
counts regularly  to  his  principals  ;  and  to  have  kept  them 
advised  of  the  true  state  of  their  affairs?  There  certainly 
appears  to  have  been  a  culpable  negfigenoe  on  both  sides* 
The  defendants  do  not  seem  to  have  appointed  any  com* 
mittee,  to  examine  ReicPs  accounts,  as  they  did  Kane^s,  when 
he  was  their  agent 

The  defendants,  having  agreed  to  pay  interest  upon  the 
advances  made  by  Reid  ^  Alsop^  admitted,  in  that  instance, 
at  least,  the  propriety  of  such  a  charge  against  them.  And, 
on  the  whole,  I  am  of  opinion,  that  from  the  manner  in 
which  the  business  had  been  done,  the  year  nest  previous 
to  the  appointment  of  Reid  as  agent ;  from  this  being  done, 
with  a  full  knowledge  on  both  sides  that  large  advances 
were  necessary  ;  if  the  defendants  did  not  mean  to  pay  in- 
terest, they  ought  so  to  have  informed  Reid^  in  order  that 
he  might  not  be  using  a  large  capital  in  their  service  when 
it  was  to  be  totally  unproductive  to  him.  Although  Rtid 
bad  the  means  of  ascertaining  the  true  state  of  the  accountSi 
yet  he  had  not  the  sole  means.  The  defendants  were 
equally  able  to  determine  by  an  inspection  of  the  hooka 
whether  he  had  been  re-imbursed  for  his  advances.  The 
case  does  not  inform  us  diat  any  intimation  was  given  by 
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ALBANT,     Reid,  of  a  balaAce  due  to  him,  till  the  1st  o(  January,  1819. 

^^0^J^>^     though  the  fiictoiy  was  burnt  on  the  3d  of  JIfoy,  1815.    Nor 

^^        does  it  appear,  that  before  the  !  st  of  January  ^  1819,  any  step 

Rensselaer     whatever  was  taken  .  by  the  defendants  to  ascertain  their 
Glaas  Fwtory.  g^njjjjg  ^jji,  ]^^      ^^^^  ^jj^^  ^j^g^  ^„y  j^j^n^  ^^g  \^  foylt^ 

as  he  n^ected  to  furnish  an  account,  and  none  was  leod^^ 
intewwtAouM  ed  till  after  his  death.    I  think,  therefore,  that  interest  is 

De  allowed  till  ■         • 

1st  January,  properly  chargeable  on  the  monies  advanced  from  the  time 
iBW^on  «d- j^f  gpj.jj  g^j^^j^^^.^p^itvely  wibe  time  when  there  waa 
an  attempt  by  the  defendants  to  liquidate  and  settle  the 
account. 
BntnotoBtlia  As  to  the  compensation  for  Reid^s  services,  nosoin  was 
ever  agreed  upon  between  the  parties;  and  his  claim  for 
these  was  never  liquidated  till  it  was  done  by  the  referees* 
Interest  ought  not,  therefore,  to  be  allowed  on  his  salary. 

WooDwoRTH  J.  being  a  stockholder  in  the  company, 
gave  no  opinion. 

Eide.  Rule  :  That  the  report  of  the  referees,  made  in  this  causei 

be  set  aside,  so  far  as  it  allows  interest  to  the  plaintiff^  after 
the  2d  day  of  January.  1819  ;  and  on  the  charges  for  the 
salary  due  the  intestate  ;  and  that,  in  pursuance  of  the  qtip* 
ulation  of  the  parties,  the  cause  be  again  referred  to  the 
referees  appointed  therein  ;  and  that  they  calculate,  and  re- 
port  the  amount  due  to  the  plaintiff  for  interest  up  to  the 
2<2  day  of  January  1819  ;  and  in  addition  to  the  sum  repor* 
ted  to  be  due  to  her  ;  and  that  the  calculation  be  made  by 
allowing  interest  on  the  receipts  and  advances  of  cash,  from 
the  time  of  make,  or  receiving  the  same,  to  the  said  2d  day 
of  January  ;  and  that  neither  party  be  allowed,  as  against 
the  other,  costs  of  the  motion  to  set  aside  the  report. 
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itBANY, 
Oetober,  1824. 

Gbnsral  Rule.  Gt^STSSd. 

In  Supreme  Court,  October  term, ) 

November  13,  1824*  ) 

Ordsrid,  That  when  a  bill  of  exceptions  is  taken  at  the 

Circoit,  the  party  obtainiDg  a  verdict  may  notice  the  bill  of 

exceptions  for  argument  as  frivolous,  and  the  same  shall 

hare  a  preference,  as  in  case  of  a  frivolous  demurrer,  unless 

the  party  taking  such  exception  shall,  within  four  days  after 

the  trial,  or  before  the  same  is  noticed  for  argument,  obtain, 

a&d  lenre  on  the  opposite  party,  a  certificate  of  the  Circuit 

Judge,  that  there  is  probable  cause  to  stay  the  proceedings, 

until  the  cause  is  reached  in  its  regular  order  on  the  calen- 
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William  Seymour,  appellant, 

against 

Thomas  J.  Delanct  and  others,  respondents. 

'QheCher  a  court  of  chancery  shall  decree  the  specific  performance  of  an 
agreement,  or  not,  is  a  matter  resting^  in  its  discretion ;  but  this  is  a 
aound  l^^al  discretion.  *' 
The  party  claiming  performance  mast  present  a  case  fair,  just  and  reason* 
able ;  the  contract  to  be  performed  must  have  been  entered  into  up- 
csi  adequate  consideration  ;  and  must  be  free  from  fraud,  misrepre- 
aentation  or  surprise  ;  and  it  most  not  be  hard,  unconscionable,  or  un- 
equal. 
Wliere  the  inadequacy  of  price,  in  a  contract  to  sell  or  conrey,  is  so  in-  y 
adequate  as  to  be  conclusive  evidence  of  fraud,  as  where  it  would 
shock  the  moral  sense  of  an  indifferent  man,  a  court  of  chancery 
ahoald  not  carry  it  into  effect. 
Bot  xnadequaoy  of  price,  merely,  without  being  such  as  to  prove  fraud     / 
eqnclusively,  the  contract  being  entered  into  deliberatdy,  and  fair  in 
all  its  parts,  is  not  an  objection  to  its  being  executed. 
The  cases  upon  this  point  of  mere  inadequacy  cited,  and  the  substance  of 
them  stated  ia  chronological  order,'  per  Savage,  Ch.  J. 
coitrt  of  chancery  requires  strooger  reasons  for  setting  aside  an  agree- 
ment, or  delivering  it  up  to  be  cancelled,  than  would  be  suffident  to 
^vrarrant  deuyin^  a  specific  performance. 
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ALBANY,  ^  A  court  of  chancery  will,  in  many  cases,  not  disturb  an  agreexnent  ez^ 
|April,  1824.  cuted,  thoug^h  it  might  have  denied  a  specific  performance. 

It  will  order  an  agreement  to  be  delivered  up  to  be  cancelled  f«r  frud, 
circumvention,  or  misrepresentation. 

Drunkenneu,  Cases  cited  by  counsel,  upon  the  question,  how  far  th» 
ahall  operate  as  a  defence  agdinst  a  bill  for  the  specific  performuMe 
ef  a  contract. 

On  a  bill  filed  by  the  vendor,  to  compel  a  specific  performance,  it  is  seffi- 
cient,  if  he  cctn  make  a  good  title  at  the  time  of  the  decree,  sales 
he  has  been  quickened  by  the  vendee,  or  time  be  of  the  eneace  of 
the  contract ;  as  where  it  relates  to  stocks  or  personal  chattels* 

It  is,  in  general,  no  objection,  that  the  vendor^s  remedy  is  gene  at  law,  by 
reasop  of  there  being  a  mortgage  on  the  estate,  &c.  so  that  fae  could 
not  convey  a  good  title  a.t  the  day  fixed  upon  by  the  coatract 

Cases  to  this  point  cited  in  their  chronoloigical  order^  per  Savack,  €h  J. 

It  is  the  peculiai:  province  of  courts  of  equity,  to  interfere,  where  the  rem- 
edy is  defective  at  law,  if  such  interference  be  not  against  conscieDM. 

On  appeal  from  the  Court  of  Chancery.     On  the  14/i 
March,   1S21,  the  appellant  fi^fd  his  bill  in  the  Court  of 
Chancery,  against  the  respondents,  the  real  and  persona) 
representatives  of  Thomas  Ellison,  deceased,  to  compel  the 
specific  performance  of  articles  of  agreement  mad^  between 
the  appellant  and  Thomas  Ellifion,  in  his  life  time,  dated  /an. 
\Athj  18  0,  by  which  E/ii^on  coTenante4  that  he  would,  on 
or  before  the  \si  day  of  Jzme,  1820,  convey  to  the  appel- 
lant, in  fee,  a  certain  lot,  situate  in  the  town  of  Montgnmuryj 
and  anotheic  lot  situate  in  the  town  of  WalkUt,  both  in  the 
county  of  Orange,  with  covenants  for  quiet  enjoyment,  and 
against  incumbrances ;  also,  with  covenants  of  seisin  and 
warranty,  and  for  further  assurance  :  in  considefation  of 
which  piremises,  the  appellant  covenanted  that  he  would,  on 
or  before  the  1st  day  ofJune,  1820,  convey  to£//t5on,in  fee, 
the  one  equal  undivided  third  part  of  two  lots  in  the  village 
of  Jiewburgh,  in  Orangt  county,  with  a  stipulation  that  each 
might  enter  into  immediate  possession  of  the  premises  so 
to  be  conveyed  to  him,  and  have  and  receive  the  profits  to 
his  own  use.     Th^e  parties,  shortly  after,  took  possession  ac- 
cordingly, which  had  coutinuied  to  the  time  of  filing  the  bill. 

The  bill  stated  that  the  appeUanit  had  always  been  ready 
to  execute  a  conveyance,  according  to  his  covenant;  bat 
set  up,  as  an  excuse  for  not  having  done  it  in  EUisonU  fife 
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time,  that  be  was,  for  several  months  previous  to  his  death,     albant. 


which  happened  August  3 J,  1 820,  incapable  of  business ; 
that  some  of  his  heirs  were  infatits,  and,  therefore,  incapable 
of  executing  the  contract. 

The  grounds  of  defence  insisted  upon  by  the  answer  were, 
1.  That,  before  the  articles  were  executed,  the  appellant  had 
conveyed  some  part,  or  the  whole  of  his  right  in  the  New* 
burgh  lots,  to  his  sister,  Esther  Seymmir^  and  that  his  title 
was  very  questionable :  3.  That  the  bargain  or  agreement, 
as  contained  in  the  articles,  was  a  most  unconscionable  one, 
on  the  part  of  the  appellant,  inasmuch  as  the  lots  in  Mont- 
gtnaery  and  WaUcill  exceeded  the  value  of  the  Mwburgk 
lots  several  thousand  dollars  :  3.  That  the  appellant  could 
not,  during  the  life  time  of  Ellison^  have  made  a  good  title 
to  the  Kemhurgh  lots ;  for  that,  independent  of  the  ques- 
tions which  existed  in  relation  to  the  title  when  the  articles 
were  executed,  and  which  remained  at  the  time  of  the  an- 
swer, the  appellant  and  his  wife  had  mortgaged  these  prem- 
ises  to  Thomas  Buckley  and  John  B.  Lawrence^  to  secure 
^6000,  with  interest,  which  remained  unpaid  till  ailer  EIH" 
son's  death,  and  until  a  short  time  previous  to  filing  the  bill : 
4.  That  the  appellant  had  never  ofiered  to  execute  a  deed, 
pursuant  to  the  articles,  nor  required  a  deed  of  Ellison^ 
though  he  was,  from  the  time  of  executing  the  articles  to 
the  \8i  day  of  /tme,  thereafter,  when  the  conveyances  were, 
by  the  articles,  to  have  been  executed,  perfectly  capable  of 
transacting  business. 

To  this  answer,  the  appellant  filed  a  general  replication, 
and  testimony  was  taken,  in  the  cause,  to  the  above  points 
stated  in  the  answer. 

The  inadequacy  of  price  insisted  on  by  the  answer  was 
established ;  to  what  degree  the  Judges  who  passed  upon 
the  evidence  difiered,  as  will  be  seen  by  their  opinions.  The 
mortgage  upon  the  Mwburgh  lots  was  also  proved  to  have 
existed,  as  insisted  by  the  answer.  Proof  was  likewise  taken 
as  to  the  mental  capacity  of  Ellison  to  make  the  bargain  in 
question,  the  respondents  insisting  that  be  was  disqualified 
by  habits  of  intoxication,  and  the  appellant  denying  this. 
The  evidence  upon  the  point  was  contradictory.  For 
this  I  alao  refer  to  the  opinions  delivered,  as  well  as  for 
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the  proof  in  relation  to  Ellison^s  capacity  to  have  fulfilled 
the  articles.  The  testimony  in  the  caase  was  very  Yolumin- 
ous,  occupying,  in  the  abstract  printed  for  the  use  of  the 
Court,  more  than  100  pages.  I  forbear  stating  itj  because 
all  that  may  be  material  to  the  questions  raised  by  tbe 
counsel  or.  determined  by  the  Court,  will  be  found  in  the 
opinions  of  the  Chancellor  and  Judges. 

August  7th,  1823,  the  Court  of  Chancery  declared,  that 
from  the  great  inadequacy  in  value  of  the  J^ewburgh  hts, 
compared  with  the  two  farms  in  Montgomenf  sni  Walldll; 
also  from  the  habits  of  intoxication  in  which  Elli$on  had 
indulged  in  the  last  years  of  his  life,  and  the  mental  debility 
produced  thereby  ;  also  from  the  want  of  readiness  and  abil- 
ity in  the  complainant,  to  convey  a>good  and  unincumbered 
title,  at  the  time  fixed  for^he  performance  of  the  contract, 
or  at  any  time  after,  during  the  life  of  Ellison  ;  the  articles 
ought  not,  in  equity  and  good  conscience,  to  be  decreed  to 
be  carried  into  eflect  ;  and  dismissed  the  bill,  with  costs. 

The  late  Chancellor  Kent  assigned  the  reasons  for  this  de- 
cree, as  in  6  John^  Ch.  Rep.  233  to  235,  S.  C. 

J.  Duer,  for  the  appellant,  submitted  the  following  points : 

1  •  That  there  was,  in  fact,  no  material  inadequacy  of 
consideration*   .     « 

2.  That  it  was  a  speculation  on  the  part  of  £//tson,  and 
any  trifling  inadequacy  of  value  that  may  appear,  arises  from 
subsequent  circumstances* 

3*  That,  in  addition  to  the  evidence  afforded  by  the  man- 
ner in  which  the  bargain  was  negotiated,  the  direct  testimo- 
ny in  the  cause,  as  to  Ellison^s  competency,  is  conclusive  in 
favor  of  the  appellant. 

4.  That  the  negotiation  between  tbe  parties  was  boDora- 
bly  conducted,  and  the  agreement  just,  fair  and  equal  in  all 
its  parts. 

After  examining  the  case  very  fully,  in  relation  to  these 
questions  of  fact,  an  outline  of  which  is  given  in  the  opin* 
ions  of  the  Chief  Justice  and  Sudam,  Senator,  he  proceeded 
to  the  discussion  of  the  following  legal  points  : 


Points  of  law 
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I .  That  inadequacy  of  consideration  is  not*  of  itself,  a  siiflS-    /^.?*;^!fj 

,  ^  -  Apnl,  1824* 

cient  groand  to  deny  a  specific  performance. 

2*  That  occasional  intoxication  is  no  ground  of  defence 
in  any  case,  or  under  any  circumstances. 

3*  The  existence  of  a  mortgage  upon  property  agreed  to 
be  sold,  or  conveyed,  is  no  reason  for  refusing  a  decree  of  nisad  by 
specific  performance  ;  and  the  appellant  was  not  otherwise  ^"°^^* 
in  fault. 

4.  That  the  appellant  is  without  remedy  at  law. 

He  said,  there  are  two  classes  of  cases,  in  which  a  Court 
of  Chancery  will  enforce  the  specific  performance  of  a  con- 
tract :  1.  Where  the  party  seeking  the  performance  has 
lost  his  remedy  at  law  by  accident,  or  not  by  his  own  culpa- 
bH  neglect  or  omission.  In  such  case  a  specific  execution 
of  the  contract  ought  not  to  be  refused,  except  upon  such 
grounds  as  would  justify  the  Court  in  setting  it  aside.  2» 
Inadequacy  of  price,  unless  so  gross  as  to  be,  in  itself,  evi* 
dence  of  fraud,  or  unless  accompanied  by  circumstances  of 
fraud  or  misrepresentation  in  the  party  seeking  performance, 
or  surprise^  ignorance,  mistake,  delusion,  or  incapacity  of 
mind  on  the  other  side,  is  no  ground  for  refusing  a  specific 
performance. 

At  law,  where  a  party  would  recover  damages,  he  must  shew 
a  literal  compliance  with  a  condition  precedent ;  but,  as  an 
omission  of  this  does  not  afiect  the  equity  of  the  claim,  Chan- 
cery will  yet  relieve.  Davis  v.  Honej  (2  Sch,  <Jr  Lef.  347)  lays 
down  the  general  doctrine  on  the  subject;  and  partially  il- 
lustrates it.  Ld.  RedesdaU  says,  ''  a  Court  of  Equity  fre* 
quently  decrees  specific  performance,  where  the  action  at 
law  has  been  lost  by  the  default  of  the  very  party  seeking 
the  performance,  if  it  be,  notwithstanding,  conscientious  that 
the  agreement  should  be  performed ;  as  in  cases  where  the 
terms  of  the  agreement  have  not  been  strictly  performed  on 
the  part  of  the  person  seeking  specific  performance  ;  and,  to 
sustain  an  action  at  law,  performance  must  be  averred  ac* 
cording  to  the  very  terms  of  the  contract.  Nothing  but  spc- 
cific  execution  of  the  contract,  so  far  as  it  can  be  executed, 
will  do  justice  in  such  a  case."  His  lordship  refers  to  a  los« 
Vol.  IIL  58 
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of  theremedj  by  neglect  The  interposition  of  the  Coort 
may  be  still  more  imperiously  called  for,  where  it  is  gone  by 
the  sickness,  absence  or  death  of  the  party.  In  case  of  his 
death,  the  obligation  descends  upon  the  heir.  {Holtham  r. 
» M^landj  Mis.  Rep.  205.) 

There  is  a  well  grounded  distinction  between  cases  where 
the  party  is  wholly  without  Remedy  at  law,  and  where,  though 
he  has  a  remedy  there,  it  may  be  inadequate.     In  the  latter 
case,  if  a  specific  performance  be  denied,  yet,  by  recurring  to 
his  action,  he  may  obtain  damages  ;  but  iii  the  former,  the 
reasons  for  denying  a  specific  performance  should  be  strong- 
er :  for  if  a  remedy  is  denied  in  that  shape,  he  must  go  whol- 
ly unredressed.     The  Chancellor  omits  to  notice  this  dis- 
tinction.    He  takes  it  for  granted  that  our  remedy  at  law 
still  exists  in  full  force,  and  speaks  of  leaving  the  appellant 
to  seek  his  compensation  in  damages  there.     "If  (says  he)  the 
party  be  sent  to  law  to  submit  his  case  to  a  jury,  relief  can 
be  afibrded  in  damages,  with  a  nioderation  agreeable  to 
equity  and  good  conscience.^'     Thus  he,  in  terms,  denies 
what  we  think  cannot  be  questioned,  that  the  effect  of  his 
decree  was  to  depriVe^us  of  all  remedy  whatever ;  because 
it  is  not  pretended  that  the  articles  were  so  far  literally  com- 
plied with  as  to  save  our  legal  remedy.  Ld.  Hardwickt  says, 
in  Attorney  General  w.  Day^  (1  Ves.  Sen.  222,)'"  the  general 
rule  certainly  is,  that  this,  (carrying  a  contract  into  execu- 
tion^ is  discretionary  in  the  Court,  but  will  not  hold  in  the 
present ;  for  that  is  generally  in  cases  where  there  may  be 
an  election  of  two  remedies,  by  coming  here  for  a  specific 
performance,  or  by  action  at  law  ;  whereas  here  there  can 
be  no  remedy  at  law."  He  does  indeed  say,  that  on  a  strong 
objection,  the  Court  may  refuse  a  decree  even  in  that  case  ; 
but  this  is  not  at  all  inconsistent  with  what  he  had  before 
said ;  or  with  what  we  contend  for.     On  a  strong  objection, 
a  contract  would  not  only  be  denied  the  aid  of  Equity^  bat 
would  be  set  aside*  even  after  it  was  executed.    If  we  are 
entitled  to  the  benefit  of  his  doctrine,  in  its  full  and  unquali- 
fied extent ;  if  it  be  true  that  where  the  remedy  at  law  is 
gone,  not  by  neglect,  but  by  accident,  as  in  this  case,  the 
reasons  for  refusing  to  decree  must  be  of  a  very  strong  and 
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imperative  character,  and,  at  least,  as  strong  as  will  war- 
rant the  setting  aside  a  contract,  the  present  cause  is  dispo- 
sed of.  The  onlj  ground  upon  which  the  Chancellor  pro- 
ceeds is  inadequacy  ;  and  nothing  is  clearer  than  that  this  is 
BO  cause  for  setting  a  contract  aside,  unless  it  be  so  gross  as 
to  warrant  the  inference  of  fraud.  This  the  Chancellor  ad« 
mits  was  not  the  case.  Here  was  no  refusal  of  performance 
at  the  day.  The  non-performance  arose  from  the  sickness 
of  Ellison^  who,  if  he  had  recovered,  would  doubtles  have 
accepted  the  conveyance.  Under  such  circumstances,  we 
were  not  bound  to  put  ourselves  in  a  capacity  to  tender  the 
deed.  {The  counsel  contended,  from  the  evidence,  that  the 
Chancellor  was  mistaken  in  supposing  Ellison  capable  ofbu^ 
siness  on  the  1  st  June,  1 620.) 

Burt  suppose  we  are  mistaken  in  this  view  of  the  subject ; 
at  any  rate,  the  Chanceilpr  had  a  discretion  to  grant  or  re- 
fuse the  performance ;  and  we  proceed  to  inquire  into  the 
manner  in  which   this  has  been  and   should  be  exercised. 
The  Chancellor  says, ''  it  is  not  a  case  requiring  the  aid  of 
the  Court  ex  debito  justitice.^^     If  not,  then  we  are  subjected 
to  the  mere  arbitrary  discretion,  the  caprice  and  humour  of 
the  Judge.     We  had  supposed  the  remedy  for  a  specific  per- 
formance was  to  be  viewed  in  a  very  favorable  light ;  and 
to  be  upheld  if  possible.     It  is  a  remedy  alone  adequate  to 
the  injury  received,  and  good  faith  mainly  depends  upon  its 
enforcement.      There  is  an  obvious  distinction  between  the 
case  of  real  and  personal  property.     For  the  latter,  a  satis- 
faction in  money  may  generally  be  obtained.     But  purchases 
of  real  estate  are,  many  times,  the  most  important  transac- 
tions of  a  man^s  life.     They  are  generally  made  with  a  view 
to  settle  himself  or  family.     There  are  a  thousand  circum- 
stances which  a  jury  cannot  reach;  and  when  the  contract 
is  violated,  we  claim  the  same  right  to  a  specific  perform- 
ance as  to  damages  from  a  jury.     The  Chancellor  n(^ay  deny 
a  specific  performance,  but  he  cannot  do  so  unless  accord- 
ing to  established  rules.     In  Hall  v.   IVarren,{9  Ves.  608) 
the  Master  of  the  Rolls  says,  ^'  It  is  as  much  of  course,  in  this 
Court,  to  decree  a  specific  performance,  as  it  is  to  give  dam- 
ages at  law.'^     And  inHalsei/Y.  Grants  (13  f^es,  76)  Ld. 
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Erskine  said,  "  This  jurisdiction  h^d  iU  origin  upon  the 
foandation  of  a  leg^  right,  the  law  giving  the  title  ;  but  a 
Court  of  law,  from  the  niodes  in  which  justice  is  there  ad- 
ministered, not  being  capable  of  giving  a  complete  remedy 
and  all  the  relief  to  which  the  party  was  entitled."  How  is 
this  reconcileable  with  the  langqage  of  Ld.  £/d!on,  as  quoted 
by  the  Chancellor  from  Morllock  v.  Duller,  (10  Ves,  392  ;) 
and  Willan  v.  Willan,  (16  ui.  83  ?)  There  is,  in  truth,  na 
di^culty  or  inconsistency  in  these  cases,  when  understood. 
No  doubt,  specific  performance  may  be  refused,  and  the 
party  put  to  his  remedy  at  l^w;  but  there  ar^  also  cases 
governed  by  fixed  rules.  The  discretion  to  be  exercised 
is  not  arbitrary.  It  was  ^aid  in  White  v.  Damon,  (7  Fts. 
30,  35)  ^^  that  giving  specific  performance  i^  matter  of 
discretion ;  but  that  is  not  an  arbitrary  capricious  discre- 
tion. It  must  be  regulated  upon  grounds  that  will  make 
it  judicial/' 

Why  is  it  that  specific  performance  is  ever  denied  ?  We 
answer,  because  there  are  circumstances  which  should  in- 
fluence a  jury  in  their  estimate  of  the  dainages.  Unless  this 
is  so,  the  reason  fails,  and  the  party  has  a  perfect  legal  right 
to  a  performance.  He  shoulc|  not  gain  an  advantage  by  the 
choice  of  his  forum ;  and  the  only  inquiry  should  be,  are 
there  circumstances  upon  which  the  case  8houl4  go  to^ 
jury? 

To  mere  inadequacy  of  price,  unless  so  gross  as  to  be  evi- 
dence of  fraud,  or  attended  with%ctual  fraud,  surprise,  igno- 
rance, mistake,  delusion,  or  imbecility  of  mind,  caveal  emp- 
tor  applies,  both  in  Courts  of  law  ^  and  Equity.  If  the 
party  agree  to  take  real  property  at  a  given  day,  and  is  not 
ready  to  receive  it,  the  vendor  may  set  it  up  at  auction  the  ve- 
ry next  day,  and,  in  an  action,  recover  the  difierence  between 
the  prices  of  the  two  sales ;  or  he  may  enforce  the  contract, 
specifically,  in  Chancery.  But  what  does  the  doctrine 
amount  to,  that  mere  inadequacy  shall  be  a  defence  ?  Do 
gentlemen  mean  to  say,  there  must  be  an  exact  equality  -, 
and  abolish,  atone  blow,  the  entire  equity  jurisdiction  upon 
this  head  ?  If  not,  what  is  to  be  the  degree  of  inequality  ? 
Shall  it  be  i,  i,  or  ^^^  ?  This,  it  is  said,  must  be  referred  to 
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the  doc^ne  of  discrjetioq.  We  ask,  i^  not  such  at  system 
dangerous,  as  being  arbitfary,  and  dependent  on  rules,  of 
which  the  party  is  unapprized,  till  th<e  moooient  they  are  pro- 
mulgated ?  A  doctrine  which  converts  the  bench  of  a  Judge 
into  the  throne  of  a  tyrant  ?  It  is  perfectly  easy  to  see 
whether  a  contract  is  such  as  should  be  perforined.  To  de- 
ny this,  is  to  say  we  have  no  moral  sense.  Thene  is,  then, 
no  uncertainty  in  the  rule  for  which  W|e  contend  ;  nor  doe$ 
it  place  the  matter  beyond  the  exercise  of  a  legal  and  sound 
discretion,  such  as  may  be  reduced  to  practice.  There  is, 
on  the  other  hand,  an  uncertainty  in  the  value  of  land,  and 
other  articles  of  sale.  This  must  be  sq,  from  the  nature  of 
things.  It  is  a  subject  on  which  witnesses  may  differ,  and 
always  do*  If  this  be  the  case  in  Englqndj  wheire  the  value 
of  real  property  is  very  nearly  fixed,  how  much  more  so  id 
this  country,  where  it  depends  on  speculation  and  contin« 
gency. 

We  also  admit  that  Equity  is  not  boiind  to  decree  perfor- 
mance, where  th|e  bai^in  is  hard  and  unconscionable  ;  but 
this  dots-  not  follow  from  the  price  being  inadequate.   All  the 
cases  which  went  on  this  ground*  (perhaps  with  a  single  ex* 
ception)  beside  mere  inadequacy,  involved  mpral  considerar 
tions.    The  Margins  of  Jiotmanby  v.  Lord  Beckley,  {cited 
m  5  Ftn«  539)  as  stated  by  the  Chancellor,  is,  that  the  conr 
tract  must  be  reasonable  and  fair  in  every  particular.    This 
is  not  a  reported  casp.    It  is  taken  from  the  statement  of 
counsel,  unaccompanied  with  the  facts  qpon  which  it  pro- 
ceeded.   The  Chancellor  says,  it  was  sanctioned  in  Young  r. 
Clerk,  {Prec.  in  Ch.  538)  l)ut,  in  truth,  that  was  a  case  of 
actual  fraud.    (iOrd  Maccle^eld  s^ys^  it  was  ^'  a  shameful 
contract,''  which  marks  his  sense  of  the  moral  turpitude  of 
the  transaction^    The  case  in  5th  Viner^  549,  pL  1 2,  {Squire 
V.  Baker)  does  not  tell  us  Tfhat  constitutes  an  unreasonable 
contract.     It  purports  to  have  con^e  from  Lord  Harcouri^ 
though  it  was  not  found  among  his  manuscripts,  but  among 
those  of  bis  secretary.    (2  Ves^  159,  627.)    Cases  coming 
front  this  source  have  been  frequently  treated  as  wanting  all 
authority*    This  will  be  seen  in  Creuze  v.  Hunter^  (2  Fes* 
159)  Connolly  v.  Barsqns^  (3  id.  627)  and  Mortlock  v.  Bui' 
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fcr,  (latd.  306,  So/.  Gen.  arguendo.)  Savasre  v^  Taylor, 
{Cas.  Temp.  Talb.  234)  is  next  relied  on  by  the  Cbaocelior : 
but,  according  to  his  own  statement,  fraud  was  the  ground 
there  expressly  laken.  The  articles  were  unfairly  obtained. 
I  do  not  find,  in  that  case,  the  words  quoted  by  the  Chan- 
cellor, that  it  would  not  alter  the  case^  even  if  possession  had 
been  given  under  the  articles,  which  may  be  owing  to  a  ditTer- 
cnce  in  the  editions  which  we  have  exanrined. 

The  Chancellor  next  relies  upon  Thompson  v.  Harcwrt, 
(2  Br.  Pari.  Cas.  415)  and  he  says,  the  bill  was  dismissed, 
and  the  decree  affirmed  in  parliament,  on  the  ground  of  in* 
equality.  Now,  strange  as  it  may  seem,  the  bill  was  in  that 
case  sustained,  and  a  specifick  performance  decreed,  as  ap- 
pears by  the  case  itaelf,  both  in  the  old  ed.  of  Br.  P.  C.  2 
vol.  p.  4 1 5,  and  in  1  id.  Tomlins^  ed.  193.  In  that  case  the 
parties  agreed,  on  the  day  of  performance,  to  a  postpone- 
ment ;  and  an  act  of  parliament  passed,  declaring  the  con- 
tract void,  unless  the  vendor  had  the  whole  stock,  which  he 
contracted  to  sell,  at  the  day.  The  amount  sold  was  £1000, 
for  the  consideration  of  £9200.  Two  objections  were  ta- 
ken. 1.  Great  inadequacy  of  price.  2.  Want  of  the  whole 
amount  at  the  day,  the  vendor  having  on  hand  only  £290  at 
that  time.  For  the  residue  he  relied  on  bis  hetog  the  ow- 
ner of  certain  stock,  as  trustee,  to  make  up  the  amount;  but 
this  was  held  not  to  be  within  the  statute.  Yet  the  Coart 
decreed  a  specific  execution  as  to  the  £290,  thus  overruUog 
the  objection  of  inadequacy,  and  leaving  the  caset  so  far 
from  being  against  us,  a  decisive  one  in  our  favour. 

Bamardiston  V.  LingzDOod,  {2  Atk.  133)  was  a  bill,  not 
to  execute  but  set  aside  a  contract,  upon  the  familiar  princi- 
ple, that  it  had  been  obtained  from  a  necessitous  remainder- 
man. In  Buxton  \.  Lister,  (3  Atk.  385)  tlie  reinarks  of 
Ld.  Hardwicke,  as  quoted  by  the  Chancellor,  will  be  seen, 
on  an  examination  of  the  whole  case,  to  apply  solely  to  con- 
tracts concerning  personal  property.  He  uses  the  general 
words  relied  on  by  the  Chancellor,  as  to  certainty,  fairness 
and  justness,  but  they  have  no  relation  whatever  to  inadequa- 
cy of  consideration,  as  will  be  seen  by  adverting  to  the  ques- 
tions raised  in  that  cause.     Yet  he  gives  them  (be  same 
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force,  and  quotes  them  nearly  in  the  same  language,  as  did 
the  counsel  in  Morilockv.  Buller^  (10  Ves.  301-2.)  Nor 
did  the  question  arise  in  Joynes  v.  Statham\  (3  Alk.  388.) 
The  City  of  London  v.  Nash,  {X  Ves.  Sen.  12  ;  3  Atk.  512, 
S.  C.)  was  a  case  of  peculiar  hardship.  The  defendant 
agreed  to  rebuild  houses,  under  what  is  called  a  building 
lease ;  bat,  instead  of  doing  this  literally,  he  made  exten« 
sive  and  valuable  repairs.  The  effect  of  the  bill  would 
have  compelled  him  to  pull  down  the  repaired  houses  ; 
which,  the  Lord  Chancellor  said,  might  be  equal  in  value  to 
Dew  ones ;  and,  if  not,  adequate  damages  might  be  given  at 
law.  This  view  of  the  case  shews  that  it  had  nothing  to  do 
with  inadequacy  of  consideration.  \h  Underwood  v.  Hitch- 
cox,  (I  Vts.  Sen.  279)  I  admit  that  Ld.  Hardwicke  lays 
stress  upon  inadequacy  of  consideration  ;  but  that  was  by  no 
means  the  sole  ground.  The  defendant  articled  with  his 
QDclejfor  the  purchase  of  a  copy-hold  in  fee ;  and  the  plain- 
tiff soon  after  agreed  with  the  defendant  to  purchase  of 
him.  The  uncle  surrendered  to  the  nephew  and  his  wife, 
and  to  the  heirs  of  their  bodies,  remainder  to  the  neph« 
ew  in  fee ;  but,  notwithstanding  the  formal  title,  as 
derived  from  the  surrender,  the  plaintiff  insisted  that 
the  defendant  should  execute,  the  uncle  being,  in  fact, 
a  mere  trustee  for  the  nephew.  Unless  the  surren- 
der was  first  set  aside,  the  defendant  could  not'  make 
a  good  title.  The  material  inquiry  was  as  to  the  le- 
gality of  the  surrender,  therefore,  which,  as  contended,  was 
fraudulent.  Ld.  Hardwicke  said,  the  uncle  intended  it  as  a 
bounty  to  the  family  of  the  nephew  ;  and,  therefore,  he 
would  not  set  it  aside,  in  favour  of  a  purchaser  who  should 
take  it  away  from  the  family.  I  agree  that  he  Uoes  after- 
wards advert  to  inadequacy,  as  a  distinct  ground,  and  I  am 
willing  the  case  should  be  considered  an  authority  against 
as ;  but  it  is  the  only  one.  Faine  v.  Drown,  (cited  in 
Ramsden  v.  Hylton)  is  also  relied  upon,  and  stated  at  large 
by  the  Ci^ncellor ;  but  this  is  not  a  reported  decision.  It 
was  merely  cited  by  counsel,  in  the  course  of  the  ai^ument, 
and  was  not  recognized  as  an  authority,  nor  even  mentioned 
by  Ld«  Hardwicke,  in  the  course  of  the  argument,  or  exam- 
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ALBANY)  ^  A  court  of  chancery  will,  in  many  cases,  not  diitarb  an  agreement  exe* 
|AprU,  1824.  cuted,  thoug^h  it  might  have  denied  a  specific  performance. 

It  will  order  an  agreement  to  be  delivered  up  to  be  cancelled  for  frand, 
circumvention,  or  misrepresentation. 

Drunkenneit,  Cases  cited  by  connsel,  upon  the  question,  how  fsr  this 
ohall  operate  as  a  defence  against  a  bill  for  the  sped  !lc  perfonDuce 
of  a  contract. 

On  a  bill  filed  by  the  vendor,  to  compel  a  specific  perfbrmanoe,  it  is  saffi- 
oient,  if  he  can  make  a  good  title  at  the  time  of  tbia  decree,  a^esi 
he  has  been  quickened  by  the  vendee,  or  time  be  of  the  esBeace  of 
the  contract ;  as  where,  it  relates  to  stocks  or  personal  chattels. 

It  is,  in  general,  no  objection,  that  the  vendor^s  remedy  is  gone  at  Uw,  by 
reason  of  there  being  a  mortgage  on  the  estate,  &c.  so  that  he  cookl 
not  convey  a  good  title  at  the  day  &kj^  upon  by  the  cootrac*. 

Cases  to  this  point  cited  in  their  chronological  order,  per  Savagb*  Gh  J. 

It  is  the  peculiar  province  of  courts  of  equity,  to  interfere,  where  the  rem- 
edy  is  defective  at  law,  if  such  interference  be  not  against  consdeiiee. 


On  appea!  from  the  Court  of  Chancery.  On  ttie  14/& 
March^  1S21,  the  appellant  fij^d  his  bill  iotbeCoartof 
Chancery,  against  the  respondents,  the  real  and  persooal 
representatives  of  Thomas  Ellison^  deceased,  to  compel  the 
specific  performance  of  articles  of  agreement  mad^  between 
the  appellant  and  ThamcLi  EJlifion^  in  hialife  time,  dated  Jem. 
]4<&,  18  0,  by  which  £//i50ii  coTenantedi  that  he  woald,  on 
or  before  the  \st  ds^  of  June,  1820,  convey  to  the  appel- 
lant, in  fee,  a  certain  lot,  situate,  in  the  town  of  Manigomtry^ 
and  another  lot  situate  in  the  town  of  fValkillj  both  in  the 
county  of  Orange,  with  covenants  for  quiet  enjoyioent,  and 
against  incumbrances ;  also,  with  covenants  of  seisin  and 
warranty,  and  for  further  assurance :  in  consideration  of  | 
which  piremises,  the  ctppellant  covenanted  that  be  would,  on  | 
or  before  the  1st  day  of  Ju^,  1 820,  convey  to  Eltison^  in  fee,  | 
the  one  equal  undivided  third  part  of  two  lots  in  the  village 
of  J^ezoburgh,  in  Orange  county,  with  a  stipulation  that  each 
might  enter  into  immediate  possession  of  Ihe  premises  so 
to  be  conveyed  to  him,  and  have  and  receive  the  prQ6ts  to 
bis  own  use.  Th<e  parties,  shortly  after,  took  posseasioD  ac- 
cordingly, which  had  continued  to  the  time  of  filing  the  bill 

The  bill  stated  that  the  appcllani  had  always  been  readf 
to  execute  a  conveyance,  according  to  his  covenant;  bat 
set  up,  as  an  excuse  for  not  having  done  it  in  EUuovft  life 
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time,  ihtit  be  was,  for  several  months  previous  to  his  death, 
which  happened  jlugust  3 J,  1820,  incapable  of  business ; 
tint  some  of  hie  heirs  were  infants,  and,  therefore,  incapable 
of  executing  the  contract. 

The  grounds  of  defence  insisted  upon  by  the  answer  were, 
h  That,  before  the  articles  were  executed,  the  appellant  had 
conveyed  some  part,  or  the  whole  of  his  right  in  the  Neio^ 
iwrgh  lots,  to  his  sister,  Esthet  Seymour^  and  that  his  title 
was  very  questionable :  S.  That  the  bargain  or  agreement, 
as  contained  in  the  articles,  was  a  most  unconscionable  one, 
on  the  part  of  the  appellant,  inasmuch  as  the  lots  in  Mont- 
gomery and  WaUcUl  exceeded  the  value  of  the  Ktwburgk 
lots  several  thousand  dollars  :  3.  That  the  appellant  could 
not,  during  the  life  time  of  Ellison,  have  made  a  good  title 
to  the  JsTewhurgh  lots ;  for  that,  independent  of  the  ques- 
ttoDS  which  existed  in  relation  to  the  title  when  the  articles 
were  executed,  and  which  remained  at  the  time  of  the  an- 
swer, the  appellant  and  his  wife  had  mortgaged  these  prem- 
ises to  Thomas  Buckley  and  John  B.  Lawrence^  to  secure 
^5000,  with  interest,  which  remained  unpaid  till  after  £Mi- 
sov?s  death,  and  until  a  6hort  time  previous  to  filing  the  bill : 
4.  That  the  appellant  had  never  ofiered  to  execute  a  deed, 
pursuant  to  the  articles,  nor  required  a  deed  of  Ellison, 
though  he  was,  from  the  time  of  executing  the  articles  to 
the  Ut  day  of  /tme,  thereafter,  when  the  conveyances  were, 
by  the  articles,  to  have  been  executed,  perfectly  capable  of 
transacting  business. 

To  tlus  answer,  the  appellant  filed  a  general  replication, 
and  testimony  was  taken,  in  the  cause,  to  the  above  points 
stated  tn  the  answer* 

The  inadequacy  of  price  insisted  on  by  the  answer  was 
established ;  to  what  degree  the  Judges  who  passed  upon 
the  evidence  difiered,  as  will  be  seen  by  their  opinions.  The 
mortgage  upon  the  Neahurgh  lots  was  also  proved  to  have 
existed,  as  insisted  by  the  answer.  Proof  was  likewise  taken 
as  to  the  mental  capacity  of  Ellison  to  make  the  bargain  in 
question,  the  respondents  insisting  that  he  was  disqualified 
by  habits  of  intoxication,  and  the  appellant  denying  this. 
The  evidence  upon  the  point  was  contradictory.  For 
this  I  also  refer  to  the  opinions  delivered,  as  weU  as  for 
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•re  very  short.  This  lot  was  pot  op,  together  with  other 
lots,  part  of  the  same  estate,  at  GosporU  There  was  no 
bidding  for  that  lot.  There  were  bidders  for  all  (he  other 
lots.  After  the  sale,  Smithy  the  auctioneer,  advanced 
£1000  to  the  vendor  with  great  security*  for  he  had  all  the 
deposits,  and  the  money  was  to  be  paid  into  his  hands  for  all 
the  other  lots  ;  so  that,  except  the  temporary  accommoda- 
tion, the  vendor,  whom  Smith  knew  to  be  a  distressed  man, 
forced  to  sell,  had  no  other  benefit  of  that  advance.  The 
auctioneer,  however,  chose  to  take  a  better  security  than  he 
would  have  had  as  auctioneer ;  and  he  chose  to  take,  as  an 
additional  security,  a  conveyance  of  this'lot,  with  a  power 
to  sell,  and  his  receipt  to  be  a  discharge  for  the  price.  The 
manner  in  which  he  proceeded  was,  after  having  received  a 
considerable  part  of  the  money  upon  the  other  lots,  ia 
1797,  exactly  a  year,  he  puts  up  this  wharf  and  premises, 
situated  at  Gosport^  to  sale  at  Garroway^s^  certainly  not  with- 
out the  knowledge,  but  certainly  without  the  consent  of  the 
owner.  The  place  of  sale  was  not  very  proper,  and  the 
time  was  very  rapid*  The  premises  were  bought  for 
£1 130,  and  the  bill  is  filed  by  the  purchaser.  It  appears  in 
proof,  and  very  distinctly,  that  the  value  of  the  premises  is 
upwards  of  £2000  a  year.  I  have  nothing  to  do  with  this 
case  in  a  Court  of  Equity."  What,  then,  is  that  case  f  Is 
it  not  the  misconduct  of  the  auctioneer,  in  taking  advantage 
of  a  distressed  man,  which  is  almost  solely  relied  upon  as 
the  eround  of  the  decree  ?  Similar  ground  was  taken  by 
Lord  EWon,  in  Mortlock  v.  BulUr,  (10  Ves.  292.) 

Such  are  the  authorities  on  which  the  Chancellor  has  found- 
ed his  opinion.  They  amount  to  this,  and  no  more,  that  Chan- 
cery is  not  bound  to  decree  the  performance  of  a  hard  and 
unconscionable  bargain.  Whait  weight  there  is  in  the  con- 
clusion which  the  Chancellor  has  drawn  from  them,  I  shall 
not,  at  present,  stop  to  inquire  farther ;  but  proceed  to  the 
cases  upon  which  we  rely,  the  greater  part  of  which  have 
also  been  passed  upon  by  the  Chancellor.    ' 

In  Parker  v.  Palmer^  (1  Ch,  Cos.  41)  inadequacy  was  the 
sole  defence  ;  but  relief  was  denied.     I  do  not  rely  much 
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on  this  case.  The  report  of  it  is  obscure ;  nor  does  it  ap- 
pear whether  the  inadequacy  existed  at  the  sale,  or  arose 
afterwards.  In  C%  of  London  y.  Richmond  (2  Vem^  421, 
4230  the  bill  was  to  enforce  the  specific  performance  of  a 
contract  to  take  a  lease  at  a  rent  of  £750  ;  the  real  annu- 
al value  being  only  £300.  The  Chancellor  said,  "  as  a 
beneficial  bargain  will  be  decreed  in  Equity,  so  if  it  happens 
to  be  a  losing  bargain,  for  the  same  reason  it  ought  to  be 
decreed."  In  the  case  {cited  in  Mortimer  v.  Cappevy  1  Br. 
CA.  Cas.  158)  by  Ld.  Thxirlow^  in  giving  his  opinion,  the 
defence  was,  that  the  contract  was  to  enclose  for  £20 ; 
whereas  it  was  worth  £200.  This  was  on  a  bill  for  specific 
performance,  and  the  inadequacy  was  admitted ;  yet  it  was 
held  no  defence.  In  the  argument  of  Mortlock  v.  Buller^ 
(10  Ves.  298)  it  is  true  that  Sir  Samuel  Romilly^  and  other 
counsel,  denied  the  authority  of  this  case ;  but  the  decisioo 
of  that  cause  shews  that  the  Court  approved  of  it. 

Adams  v.  Weare^  (1  Br.  Ch.  Cas.  567)  is  not  merely  anal- 
agous,  but  exactly  similar,  in  all  its  material  circumstances^ 
to  the  present  case,  except  that  it  was  vastly  stronger  in  the 
extent  of  inadequacy,  which  was  the  sole  defence.  The 
Master  of  the  Rolls  decreed  a  performance,  and  the  decree 
was  affirmed  by  the  Lord  Chancellor,  who  says,  {p.  568-9) 
'^  I  am  not  very  sinxious  to  discuss  the  point,  what  bargains 
the  Court  will  execute  or  not ;  but  when  the  Court  has  laid 
it  down  as  an  article  of  the  equity  which  men  shall  obtain 
here,  and  which  they  cannot  obtain  at  law,  that,  instead  of 
damages,  they  shall  have  a  specific  performance,  and  that 
every  agreement  must  be  performed,  unless  something,  at 
the  time  of  making  the  bargain,  or  something  done  since,  is 
\o  amount  to  a  waiver  of  it  at  the  time  of  carrying  it  in  tp 
execution  ;  if  you  do  not  confine  ^'ourself  within  that  limit, 
there  are  no  bounds  whatsoever  ;  for  rules  ought  to  be  fixed, 
and  it  would  be  calamitous  that  the  matter  should  rest  upon 
sach  loose  expressions  ^s  hard  and  unconscionable  f  which 
expressions,  unless  they  are  properly  to  be  applied,  meim 
nothing.^'  Again  :  {p.  570,)  "  It  does  not  appear  to  me  what 
the  value  of  the  premises  would  be,  if  applied  to  the  pur- 
pose of  working  the  mill.  What  the  advantage  of  it  might 
be  is  not  stated.    Therefore,  I  think  that  without  entering 
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ALBAKT,     into  the  particalare  of  the  case,  the  Master  of  the  Rolls  haa 
^wrv-lw**   ^^^^  "S***  5  f^r  '^  ^^^  ^^^  ^  cited,  where  parties  have 
Beymoar      made  a  bar]gi|in  with  their  eyes  perfectly  open,  and  no  ear* 
beUoier.     P"^®  whatever,  as  in  this  case,  on  which  the  Court  has  re- 
fased  to  decree  a  specific  performance.     Here  is  no  mistake 
of  the  object,  i^  in  Hick  v.  Philipps  ;  and,  as  to  the  fat- 
ness of  the  price.  Mams  had  a  right  to  ask  a  large  sum,  and 
the  other  had  agreed  to  give  it.^'     How  strikingly  does  this 
observation  appeal  to  the  common  sense  of  every  man. 
Has  not  any  one  a  right,  not  merely  legal  and  civil,  bat 
moral,  to  ask  what  he  pleases  ?  and  if  another,  with  his  eye^ 
open,  and  on  full  deliberation,  consents  to  give  it,  on  what 
ground  can  ^  Court  of  Kquity  gainsay  the  deed,  and  deny 
performance  ? 

CoUier  v.  Brown^  (1  Cox,  428,)  cited  by  the  Chancellor, 
was  the  case  of  an  agreement  to  sell  at  £275.    But  the  sel- 
ler repented  of  his  bargain,  on  an  offer,  a  short  time  aAer,  of 
£400.    The  parties  bargained  with  their  eyes  open*    It  was 
contended,  on  a  bill  filed  by  the  purchaser  for  a  specific 
execution,  that  it  was  the  constant  course,  in  Courts  of  Equi- 
ty, to  refuse  their  assistance  in  enforcing  a  contract,  where 
the  price  was  grossly  below  the  real  value  ;  but  the  Court 
esLid,  *^  th^  parties  bargained  with  their  eyes  open,  and  that 
no  imposition  qr  surprize  was  proved  in  the  case  ;  that  Jlfa- 
Tjf  Turner  YfM  very  well  satisfied  with  her  bargain,  until  she 
found  she  could  get  more  for  the  premises ;  that  under  these 
circumstances,  mere  inadequacy  of  price  (where  it  cannot 
be  used  S|s  evidence  of  frajud,)  is  not,  of  itself,  sufficient  to 
prevent  the  Court  from,  administering  its  usual  Equity.'' 
Here  was  a  direct  and  solemn  decision  on  the  very  point  we 
are  discussing.  The  Chancellor  supposes  that  the  case  went 
upon  its  special  circumstances.  Does  he  mean  to  say,  that  in 
order  to  be  relieved,  one  must  express  his  dissatisfaction  with 
the  bar^in  immediately  ?   Is  such  a  doctrine  rational,  or 
consistent  with  his  own  view  of  this  case  ?  Will  not  the  in- 
jury be  the  ss^me,  at  whatever  period  the  error  or  delnsion 
is  m^i^  known  ?  How  is  this  qase  ?  Ellison  was  satisfied  to 
the  time  of  his  death  ;  and  this  controversy  would,  in  atl 
prot^ability^  never  have  arieeoy  had  he  not  died. 
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Specific  performance,  on  the  ground  of  inadequacy,  was 
resisted  in  Emery  v.  Wase^  (8  Ves.  517)  combined  with  the 
feet  that  the  lands  sold  belonged  to  the  defendant's  wife  ; 
but  Ld«  Eldfm  said,  '*  I  do  not  deny  that  mere  difibrence  in 
▼aloe,  Ihougb  considerable,  is  not  of  itself  a  sufficient  ground 
for  refusing  a  specific  performance  of  a  contract ;''  thus 
laying  down  oor  position  in  terms  ;  and  in  Coles  v.  Treeoih- 
ick  (9  Ves.  246)  he  says, "  Inadequacy  of  price  does  not  de- 
pend upon  a  person  giving  jor^^ttim  affectionis^  from  any  par- 
tjcalar  motive,  beyond  what  any  other  man  would  give,  the 
reasonabte  price,.  But  further,  unless  the  inadequacy  of 
price  is  such  as  shrcks  the  conscience,  and  amounts,  of  itself, 
to  conclusive  and  decisive  evidence  of  fraud  in  the  transac- 
tion, it  is  not  itself  a  sufficient  ground  for  refusing  a  specific 
performance.^'  The  Chancellor  thinks  this  declaration  not 
entitled  to  much  weight,  because  it  was  said  of  a  sale  at 
auction  ;  but  the  observation  was  general,  and  not  inten- 
ded to  be  confined  to  sales  at  auction.  The  Lord  Chancel- 
lor speaks  of  such  inadequacy  as  will  shock  the  conscience  ; 
bat  sales  at  auction,  at  whatever  under  value,  cannot,  with 
any  propriety,  be  treated  as  having  such  an  effect.  This  is 
plain  from  the  manner  in  which  the  same  Chancellor  treated 
the  same  subject  in  the  previous  case  of  White  v.  Damons 
*  (7  Fes.  30)  where  he  considers  auction  sales  as  standing  on 
peculiar  grounds,  not  to  be  govierned  by  inadequacy.  The 
rale  was  also  laid  down  by  hin^,  in  Coles  v»  Trecothick,  as  one 
applicable  to  all  cases. 

In  Burrowes  v.  Lock^  (10  Ves.  470^  the  defendant,  by 
will,  had  a  9th  share  of  the  residue  of  a  testator^s  estate  in 
the  hand^  of  a  trustee,  worth  £^SB  ;  and,  being  indebted 
to  the  plaintiff,  agreed  to  assign  his  interest  at  £132,  being 
apprized,  before  the  agreement,  of  the  amount  due  to  him. 
Od  a  bill  filed  to  enforce  an  assignment,  this  was  resisted  on 
the  ground  of  inadequacy  ;  but  the  Master  of  the  Rolls 
said,  ^M  do  not  know,  if  fraud  is  out  of  the  case,  that  I  can 
act  aside  this  cotranct,  or  refuse  to  act  upon  it,  merely  on 
the  ground  of  inadequacy  of  price  ;'^  and  he  overruled  th6 
Direction,  and  decreed  according  to  the  prayer  of  the  bill. 
It  may  be  objected,  that  the  Master  of  the  Rolls  speaks  of 
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setting  aside  conti^cts  ;  bat,  from  the  nature  of  the  contro- 
versy, this  must  have  been  a  mere  mistake  of  words.  He 
could  mean  no  other  than  denying  a  decree  of  performance- 
This  is  a  v^ry  strong  case.  The  plaintiif  had  obtained  a 
contract  for  the  assignment,  from  the  ctstuy  que  imst^  and 
was  under  the  necessity  of  going  to  a  Court  of  Equity  to 
enforce  a  specific  performance  ;  but  his  remedy  would  have 
been  nearly  the  same  ^t  law,  so  far  as  the  amount  of  the  re- 
covery was  concerned  ;  and  l>e  would  hav^  been  left  to  law, 
bad  he  not  come  plainly  within  the  rules  upon  which  Chan- 
cery decrees  performance.  The  pric^  was  palpably  inade- 
quate ;  yet  he  was  compelled  to  perform.  Nor  let  it  be 
objected,  that  the  subject  was  personal  property.  This  is 
a  still  stronger  feature  in  our  favour;  for  speci^c  perform- 
ance is,  in  such  a  case,  much  less  favoured  than  in  cases  of 
real  property. 

We  also  rely  upon  Ca<f  man  v.  Horner^  (18  Fes.  10-)  Thia 
also  involved  the  question  of  inadequacy.  The  value  of 
the  property  agreed  to  be  conveyed  wai£l2QDi  and  the 
price  to  be  given  £600.  The  Master  of  the  Rolls  would, 
howerer,  evidently  have  decreed  performance,  notwithstand- 
ing the  inadequacy,  had  it  not  been  that  the  vendee  bad  been 
guilty  of  misrepresentation. 

The  last  case  relied  upon  by  the  Chancellor,  is  Wukm 
V.  Russell^  (3  Ves.  &  Beames^  Rep.  187)  before  Sir  IVnh  GranI, 
Master  of  the  Rolls,  who  declares,  that  ^^  it  is  unnecessary 
to  determine,  as  a  general  question,  whether  inadequacy  of 
price  might,  or  might  not  be  a  ground  for  refusMig  perforna- 
ance  ;  the  case  before  the  Oot^rt  being  that  of  the  proprietor 
of  an  estate  not  alleged  to  have  been  under  any  incapa- 
city, or  deficiency  of  judgment,  or  to  have  been  led,  by  ac- 
cident or  design,  into  a  misrepresentation  of  the  value.^^ 
The  general  question  there,  then,  was.  not  passed  upon  ; 
and  to  make  it  an  authority  for  the  decree,  in  this  case,  it 
roust  be  taken  for  granted,  tha^  the  question  of  inadequacy 
could  never  arise,  without  being  Ueiided  with  others. 

Are  this  Court,  then,  prepared  to  say,  with  the  Chancel- 
lor, there  is  a  very  great  weight  of  authority  against  us? 
Take  a  summary  of  the  cases  upon  which  be  relies.   Voiung 
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▼.  Clerk  jra*  a  case  of  fraud  ;  The  City  of  London  v.  Kash^ 
does  not  present  the  question ;  and  in  Faint  v«  Brown  the 
question  of  inadequacy  did  not  arise,  for  the  price  was  not 
uaequal ;  Day  v.  Netoman^  contained  other  circumstances  ; 
7t%  T,  Peers  rests  upon  the  quotation  of  counsel ;  and  in 
White  T,  Damonj  the  ground  was  oppression  and  injustice  : 
:»o  that  he  is  reduced  to  the  single  case  of  Underwood  v. 
^fitchcoxj  (1  Ves.  279)  which,  alonCi  is  a  direct  authority 
in  support  of  his  opinion. 

On  the  other  hand,  we  present  to  the  Court,  not  author- 
ities extracted  from  the  statements  of  counsel,  or  loose  dicta 
of  Judges,  but  8  cases,  in  which  the  objection  of  inadequacy 
was  distinctly  taken,  and  overruled,  viz.  Parker  v.  Palmer, 
(1  Ch.  Gas.  41)  City  of  London  v.  Richmond,  (2  Vcm.  421, 
3)  the  case  cited  in  Mortimer  v.  Capper,  (I  Br.  Ch.  Cas, 
158)  Thompson  V.  Harcourt^  (2  Br.  P.  C,  415)  Colliery. 
Brown^  (I  Cox,  428)  Emery  v.  Wase,  (8  Ves.  517)  Coles  Vt 
Trecothick,  (9  Fes>  246)  and  Burrowes  y.  Lock,  (10  Ves., 
470.) 

This  18  not  all.  Numerous  other  cases  are  not  suscepti* 
ble  of  explanation,  if  the  .ideas  of  the  Chancellor  be  cor- 
rect* He  takes  the  naked  position,  that  inadequacy,  alone, 
is  enough  to  stamp  the  case  with  the  character  of  hardship, 
&c.  Now,  take  the  numerous  class  of  cases  which  relate 
to  sales  at  auction,  and  inadequacy  arising  from  subsequent 
circumstances,  with  cases  in  which  pretium  affectionis  is  giv- 
en. All  these  are  anomalous,  if  the  Chancellor's  reasoning 
be  correct.  He  admits,  however,  that  it  does  not  apply  to 
sales  at  auction ;  but  on  what  ground  do  Courts  refuse  to 
set  these  aside  for  inadequacy  ?  Not  of  public  policy ;  be- 
cause they  may  be  set  aside,  if  fraud  intervene ;  but  because 
the  sale,  being  open  and  public,  and  the  parties  having  a  full 
chance  to  inform  themselves,  fraud  is  not  to  be  presumed 
from  inadequacy,  whatever  it  may  be.  The  same  reasons 
apply  to  evei^  fair  sale,  where  parties  act  understandingly. 
Again  :  where  the  property  is  deteriorated  in  value,  from 
subsequent  circumstances,  as  in  Pope  v.  Roots,  (7  Br.  P.  C. 
118)  Mortimer  y.  Capper,  (I  Br.  Ch.  Cas.  156)  and  Jack^ 
ion  ▼.  Xrepfr,  (3  Br,  Ch.  Cas*  604)    be  the  inadequacy 
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what  it  may,  yet  tbe  contract  will  be  enforced ;  and  the  rea- 
son is,  because,  from  tbe  nature  of  th6  transaction,  everj 
presumption  of  fraud  is  repelled.  So,  wbere  tbe  property  is 
purcbased  witb  tbe  view^  to  a  speculation,  as  in  Adams  y» 
Weare^  (I  Br,  Ch.  Cas.  569,  died  to  this  pointy  1  Mad.  Ch. 
324.)  Inadequacy  can  never  be  a  mere  abstract  questioa, 
but  must  always  depend  upon  tbe  motives  and  circurostaih 
ces.  Wbenever  tbese  are  peculiar,  tbey  are  placed  on  the 
ground  o{  prelium  affeetionis^  wbere  inadequacy,  to  any  de* 
grce,  is  no  reason  for  denying  performance. 

In  tbe  civil  law,  as  stated  by  tbe  Cbancellor,  a  contract 
for  tbe  sale  of  land  was  recinded  by  judicial  autbority,  though 
made  in  good  faitb,  if  tbe  price  was  below  half  the  value. 
But  it  wiU  be  seen^  by  1  Evans^  Path.  23,  that,  even  by  that 
law,  prelium  affectionis  is  excepted.  Why  sncb  an  ezcep* 
tion,  if  the  Cbancellor  be  correct  ?  If  inadequacy  is  enough, 
there  is  no  propriety  in  the  exception,  bit  not  obvious  that 
tbe  reason  of  tbe  civil  law  and  our  own  is  tbe  same,  vis* 
tbe  presumption  of  fraud,  which  may  be  repelled  by  shew* 
ing  tbe  motive,  and,  in  our  own  law,  any  other  circumstan- 
ces ? 

(Here  tbe  counsel  exanrined  the  facts  relied  upon  to  shew 
that  tbe  casQ  was  within  two  of  tbe  exceptions  to  tbe  rule 
which  makes  even  gross  inadequacy  evidence  of  fraud,  viz. 
that  the  purchase  was  viewed  by  Ellison'  as  a  apeculttioo, 
from  tbe  general  belief,  prevailing  at  tbe  time  of  the  baigain, 
that  tbe  U.  S.  Navy  Yard  would  be  established  i^  NevAwrgK ; 
and  also  that  it  came  within  the  exception  of  tbe  prcriton 
affectionis^  Ellison  having  previously  bought  the  other  f  of 
tbe  property,  and  having  ample  means  for  improving  the 
whole,  and  rendering  it  valuable  to  him  far  beyond  the  price 
which  be  gave.     {See  the  opinion  ofSudam,  Senator,  posL) 

It  is  not  competent  for  tbe  respondents  to  insist  on  artifice 
or  misrepresentation.  No  such  defence  was  set  op  by  the 
answer ;  nor  is  it  there  pretended  that  Ellison  was  incapable 
of  contracting.  All  the  answer  says  is,  that  he  was  occasion* 
ally  incapable  of  business  ^  but  this  was  with  a  view  to  an* 
swer  our  excuse  for  not  tendering  the  deed  at  tbe  day.  The 
Chancellor  is  not  correct  in  supposing  this  to  have  been  8tt 
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op  as  matter  of  defence.  lodependently  of  the  parpose  for  AtsANr, 
which  it  was  introduced,  what  do  the  words  import  ?  Oo  Apra^m4. 
thej  not  imply  that  Ellison  was,  generally,  capable  of  busi- 
ness ?  Suppose  we  should  say  that  his  honor  the  Chancel' 
lor  was  occasionally  incorrect ;  that  he  occasionally  quoted 
cases,  omitting  (he  material  circumstances ;  that  he  occasion- 
ally did  this  without  examining  the  original  cases  \  but  re- 
lied on  the  quotations  of  counsel  ;  that  he  occasionally  cited 
cases  as  being  against,  when  they  were  for  ds  ;  would  this 
be  to  deny  his  general  accuracy,  or  that  he  was  usually  labo- 
rious and  successful  ? 
Drankenness  can  certainly  constitute  no  defence,  unless 
'  the  party,  on  becoming  sober,  disavows  the  contract  This 
is  not  proved  or  pretended.  So  farlfrort  it,  there  is  no  doubt 
that  Elliion  displayed,  throughout  the  business,  more  than 
ordinary  prudence  and  capacity. 

The  Chancellor  relies  upon  the  mortgage  as  another  cir* 
cumstance  in  the  defence,  which  ought  to  be  tai^n  into 
consideration.     I   do  not  know  whether   he  means  that 
this  alone  would  form  a  bar ;  or  that  it  Is  ta  be  connec- 
ted with  inability  and  inadequacy  ;  and  that  the  whole,  con- 
junctly, are  to  preclude  the  relief  sought,  or  any  two  of  them 
are  to  have  this  effect.    But  if  neither,  separately,  would  do 
this,  how  could  their  union  do  it  ?    There  may  be  circum- 
stances connected  with  inadequacy  which  would  require  the 
Court  to  deny  a  specific  execution  ;  but  they  are  all  moral 
considerations.     If  inability  to  make  a  title  at  the  day,  alone, 
IS  relied  on,  I  have  only  to  express  my  astonishment ;  for 
there  is  no  doctrine  better  settled  than  that  this  is  no  bar ; 
and,  in  nine  instances  out  often,  the  only  inquiry  is,  wheth- 
er a  title  can  be  made  at  the  time  of  the  decree.    I  admit 
that  neglect  without  excuse,  followed  by  great  delay,  may 
^ow  into  a  waiver.    So  Ellison  might  have  rescinded  the 
bargain,  by  dissent,  if  there  had  been  a  default  in  tendering 
the  deed  without  a  proper  excuse.     But  so  far  from  dissent- 
ing, be  left  us  in  quiet  possession.     In  relation  to  this  part  of 
the  case,  the  Chancellor  says  we  should  have  tendered  the 
deed  ;  for  Ellison  was  competent  to  do  business  ;  though  he 
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bad  jast  declared  that,  for  two  years  before  bis  death,  be  was 
tDcompetent    This  was  while  incompetency  was  necessary 
lor  another  head  of  the  defence.    When  our  failure  depends 
upon  his  competency,  the  fact  is  changed,  and,  bj  the  maipc 
power  of  the  Chancellor,  he  is  suddenly  healed.     If  compe- 
tency was  important  at  any  point  of  the  transaction,  it  waf 
so  at  the  period  when  the  deed  was  to  have  been  executed. 
In  Langford  v.  Pitt,  (2  P.  Wms.  631)  the  Master  of  the 
Rolls  says,  ^'  It  is  sufficient  if  the  paKy  entering  into  the  ar- 
ticles to  sell  has  a  good  title  at  the  time  of  the  decree,  the 
direction  of  the  Court  being,  in  all  these  cases,  to  enquire 
whether  the  seller  can^  not  whether  be  could  make  a  title  at 
the  time  of  executing  the  agreement."    He  refers  to  the 
caseof  Zf<2.  Siourionv.  Sir  Thomas  Meers^  in  which  the  Ld. 
Slourton^  at  the  time  of  the  articles  for  a  sale,  or  even  when 
the  decree  was  pronounced,  could  not  make  a  title,  the  r^ 
version  in  fee  being  in  the  crown  ;  and  yet  the  Coort  in* 
dulged  bim  with  time  more  than  once  for  the  getting  in  this 
title  from  the  crown,  which  could  not  be  effected  without  aa 
act  of  parliament  to  be  obtained  in  the  following  sessions* 
However,  it  was  at  length  procured,  and  Sir  Thomas  Meeri 
decreed  to  be  the  purchaser.     The  same  point  was  resolved 
in  IVynny*  Morgan^  (7  Ves.  2020 

[Sudamy  Senator.  His  honor  the  Chancellor  appears  to 
admit  this  to  be  the  practice,  at  the  close  of  his  opinion. 
He  says  he  heard  no  evidenee  upon  the  title ;  because  it  is 
the  course  of  the  Court  to  refer  the  inquiry  on  that  head  to 
a  master.] 

Buer*  True.  This  is  only  another  inconsistency.  Not* 
withstanding  this  admission  of  the  Chancetier,  I  see  the 
want  of  title  is  inserted  among  the  printed  points  upon  the 
other  side.  No  position  is  .better  settled  than  that  a  good 
title  in  the  grantor  at  the  time  of  the  decree  is  sufficient.  No 
point  of  practice  is  more  famihar.  In  IVynn  v.  Morgan^  (7 
Ves.  203)  it  was  said  by  the  Master  of  the  Rolls,  that  the  de- 
fendant did  not  allege  that  the  execution  at  the  day  was  oia* 
terial  to  him,  or  that  he  considered  it  so  ;  but  merely  that 
at  the  day  a  good  title  could  not  be  made.    He  would  not 
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lay  th&t  a  plaintiff  could  come  into  Court  with  a^title  at  any 
distance  oftime,  though  he  had  none  when  the  contract  was 
made,  or  should  have  been  executed ;  but  be  said  he  was 
called  on  to  saj,  that  if  he  could  not  make  a  title  at  the  time 
fixed  on,  he  never  could  come  for  an  execution.  That,  he 
said*  would  contradict  the  whole  current  of  authorities,  and 
would  oppose  the  uniform  practice ;  diere  was  not  a  single 
instance  of  the  objection  having  prevailed,  when  so  nakedly 
stated.  {T%e  Marquis  of  Hertford  v.  Boore,  6  Ves.  720,  S. 
P.)  And  in  Mortlock  v.  Bulltr,  (10  VtB.  292)  one  of  the 
cases  cited  by  the  Chancellor,  Ld.  Eldon^  at  p.  3 1 5,  lays  down 
the  same  doctrine  as  perfectly  unquestionable. 

/.  V.  Henry ^  (same  side)  said  he  would  apprize  the  coun- 
sel for  the  respondents  that  he  should,  in  his  reply,  rely  upon 
the  following  authorities  in  addition  to  those  cited  by  his  as- 
sociate  counsel : 

To  show  that  the  mortgage  was  no  impedimtnt  to  a  spe- 
cific execution,  {Jenkins  v.  HUes^  6  Vts^  646.  dtUt  ▼•  Rob' 
ison^  2  John.  Rep.  695,  614,  Hepburn  v.  ^uld^  5  Cranch^ 
262.) 

That  the  want  of  a  remedy  at  law  is  a  reason  for  granting 
idief  in  Equity,  {JfewL  on  Cont.  89.  Fluii  v«  Brandon^  8 
Ves.  163,  per  Master  of  the  Rolls.) 

As  to  the  objection  on  the  ground  of  incapacity  by  reason 
of  intoxication,  (1  Poio*  on  Con.  29,  30,  and  1  Mad.  Ch. 
239,  Jim.  ed.  1817.     Cook  r.  Claymorth^  18  Ves.  12.) 

That  incapacity  is  not  in  issue,  {James  v.  MKemoUj  6 
4ohn.  Rep.  543.)  ! 

Talcott^  (Attorney  General)  for  the  respondents.  (S. 
Jones^  same  side.)  It  will  be  important  to  remember,  that 
the  bill  was  filed  in  the  Court  below,  not  to  set  aside,  but 
enforce  the  specific  execution  of  the  contract.  In  this  char- 
acter, it  invoked  the  extraordioarjr  powers  of  the  Court,  and 
conferred  the  right  and  duty  of  taking  into  consideration  ev- 
ery circumstance,  which  might  render  the  interposition  of 
tlie  Court  unconscientious  or  inequitable.  Though,  perhaps, 
not  intoxicated  at  the  time,  Ellison  had,  for  several  years, 
been  in  habits  of  intoxication ;  the  price  was  grossly  inadr 
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^pni^jim   fjgi^^  ^p^Q  ^  f^^^g^  1^  decree  a  specific  executioo  against 
these  iikfant  heirs.    Does  this  refusal  deserve  the  epitheti 
bestowed  upon  it  ?    Does  it  deserve  to  be  called  the  exer* 
cise  of  a  power  dangerous,  and  tremendous  in  its  consequen- 
ces, as  referring  every  thing  Co  discretion  ;  and  erecting  the 
eeat  of  a  Judge  into  the  throne  of  a  tyrant  1    Wbai  does  the 
language  of  the  ChanceUor  amount  to  ?    Merely  that  one 
going  into  his  Court  has  not  a  right  ex  debito  Justitia  to  de- 
jnand  the  execution  of  a  contract ;  because,  according  to 
the  doctrines  of  a  Court  of  law,  it  might  be  made  the  sub* 
ject  of  an  action  ;  but  that  he  I)a9  a  right  to  exi^mine  the 
circumstances  und^sr  which  it  was  made ;  and  be  guided  by 
these.    This  is  by  no  means  a  novel  ^optrine,  nor  is  it  with- 
out the  most  direct  and  ample  authority  in  its  support.     Ii| 
Haworth  v.  Deem^  (1  Eden^s  Rtp,  355)  the  enforcing  speci- 
fic execution  is  treated  as  mere  matter  of  discretion.    So 
i\k  Attorney  General  V.  Day^{\    Vti.  Sen.   221,  22?,)  even 
where  there  is  no  remecly  at  law ;  and  Underwood  v.  HUchcox^ 
(1  VtB.  279,  S.  P.)  So  in  Bromley  v.  Jeffereys^  {Prtc.  in  Ofc, 
J  38  ;)  and  Qarberry  ^tux.  v.  Tannehilly  (1  Harris  t/  John- 
sonU  Rep.  224.) 

In  Perkins  v.  Wright^  (3  Harris  ^  M^Henry,  326)  it  is  re- 
cited in  the  decree  as  an  esti^blished  principle  in  Chancery, 
that  a  decree  for  ^  specific  pf^rformance  of  any  contract 
whatever  is  not  a  matter  of  course,  but  rests  entirely  io  the 
discretion  of  the  Court,  upon  a  consideratio.n  of  all  the  cirr 
cumstances ;  that  the  Chancellor  was  acquainted  with  no 
preciedent  of  a  decree  for  such  a  perforo^ance,  where  either 
ibe  contract  appearfid  hard  or  unreasonable  in  itself^  or 
where,  from  t^  material  change  of  circumstances  since  the 
contract,  the  performance  would  be  attended  with  peculiar 
hardship  to  the  defendant,  it  being  the  invariable  practice  of 
the  Court,  in  such  case,  to  refer  the  con^plainant  to  his  rem- 
edy at  law.^)  Simmons  v.  Hill,  (4  Harris  ^  JP Henry,  258) 
contains  this  remark :  ^^  How  often  is  it  necessary  to  repeat, 
that  when  a  contract  is  established,  even  by  admission,  it  ia 
ftill  a  matter  of  sound  discretion,  whether  or  not,  under  alf 
drcumstanpcsy  a  performance  shall  be  decreed."    The  doo- 
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trine  represented  as  being  fraoght  with  such  direful  conse*     Albany, 
quenceS)  tbos  conieS)  on  examination,  to  be  a  role  so  well  es-    ^PJ^jJ^Jj^ 
tablishedj  and  so  equitable,  that  no  one  can  mistake  it ;  and 
none  can  deny  its  excellence. 

It  is  said,  tfie  Chancellor  has  inverted  cases  ;  that  pecul- 
iar circuin8tan.ce8,  essential  to  their  decision,  are  not  naen- 
tiooed  by  him.  On  examination,  it  will  be  found,  he  can  be 
defended  from  these  imputations.  But,  before  I  proceed  to 
examine  the  cas^^  cited  by  him,  I  call  upon  tf^e  Court  to 
view  some  of  the  leading  features  of  the  transaction  it  be- 
comes  necessary  to  investigate.  [The  counsel  here  con- 
sidered the  evidence,  as  to  the  circumstances  from  which  the 
c  tntract  arose,  the  inadequacy  of  value,  and  the  incum- 
brance upon  the  Jiewbtirgh  lots,  and  asked,]  Ought  such  a 
contract  to  be  carried  into  execution,  unless  some  imperi- 
ous rale  of  the  Court  demands  it  ? 

It  becomes  necessary  to  examine  the  principles  upon 
vkich  Courts  of  Equity  proceed,  in  decreeing  a  specific  per- 
formance. They  operate  in  a  two-fold  way,  according  to 
the  justice  and  equity  of  the  case.  They  either  rescind  the 
contract,  and  deprive  the  party  of  all  remedy,  or  simply  de- 
nj  all  interference.  Circumstances  which  authorize  the  lat- 
ter course  need  not  be  so  strong  as  those  which  warrant  the 
former.  Id  the  former  cases.  Courts  both  of  law  and  Equity 
have  concurrent  jurisdiction,  as  in  case  of  fraud,  against 
which  either  may  relieve  ;  and  the  only  difference  is  in  the 
remedy — a  Court  of  Equity  cancelling  the  instrument,  and 
destroying  ^lU  remedy,  and  a  Court  of  law  mefely  refusing 
to  enforce  it.  A  Court  of  Equity  sets  aside  and  annuls  the 
tostrument ;  therefore,  and,  upon  slighter  circumstances  of 
impeachment,  it  may.  merely  refuse  to  carry  it  into  execu- 
tion ;  or,  as  is  often  ilone,  modify  the  relief  sought.  In  the 
latter  case,  it  merely  refuses  the  cumulative  relief  of 
a  Court  of  Equity^  but  leaves  the  party  to  his  remedy 
at  law,  if  he  has  any.  It  follows,  from  the  nature  of  the 
subject,  that  the  grounds  of  relief  are  different  in  the  two 
given  cases,  of  enforcing  or  setting  aside.  It  is  absurd  to 
say,  that  a  Court  of  Equity  will  require  the  same  evidence, 
to  torn  a  party  round  tp  bis  1^  remedy,  on  the  one  hand. 
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or  cancel  all  remedj  on  the  other,  by  going  a  step  farther, 
rescinding  the  instrunaent,  and  declaring  that  it  ought  not  to 
be  enforced  anj  where.    This  distinction  has  always  been 
recognized,  from  the  origin  of  Chancery  jarisdiction  over 
contracts.     (Savage  v.  2by/ofs  Cos*  Temp.  Thlb.  934.  Day 
▼.  MeiPtnanj  2  Cox^  77.     Mortloek  v.  Buller^  10  Ves.  392. 
Davis  V.  S^mondsj  3  Cox,  406.)    So  of  all  the  cases,  wher- 
ever the  question  has  arisen.     The  different  degrees  of  evi- 
dence are  regulated  by  the  different  effect  and  operation  of 
the  decree  in  the  two  given  cases.     A  decree  to  set  aside  a 
contract  may  be  bottomed  on  fraud,  proved  in  a  variety  of 
ways.  .  One  is  inadequacy,  so  gross  as  to  warnmt  the  infer- 
ence of  fraud,  according  to  the  cases  cited  on  the  other  stde. 
It  must,  then,  be  such  as  to  shock  the  judgment  of  rational 
men.    Where  the  object  is  not  to  annul  the  contract,  but  in* 
duce  the  Court  to  say  it  shall  not  be  specifically  performed^ 
the  inadequacy  need  not  be  so  striking ;  and  when  the  Court 
require  the  same  evidence  in  both  cases,  they  confound  and 
destroy  a  w^ll  settled  and  ancient  distinction.    Why  should 
that  strong  proof  be  required,  to  secure  the  neutrality  of  the 
Court,  which  is  necessary  to  set  aside  the  contract  ?  The  ve- 
ry reason  why  Chancery  sends  the  party  back  to  a  Court  of 
law,  pre-supposes  that  the  contract  is  valid,  and  not  to  be 
set  aside ;  and  to  call  for  the  proof  of  fraud,  in  auch  a  case, 
is  absurd.     It  is  calling  for  what  destroys  the  instrament,  in 
order  to  warrant  the  sending  it  to  another  forum,  with  a  view 
that  it  may  be  enforced,  though  to  a  less  rigorous  extent.  It 
may  be  difficult  to  lay  down  any  general  rule,  by  which  this 
class  of  cases  are  to  be  governed  ;  but  thus  much  may  be 
said,  that  before  the  Court  of  Chancery  will  lend  its  gratu- 
itous aid,  to  compel  the  execution  of  a  contract,  it  will  be 
satisfied  that  the  contract  is,  beyond  all  doubt,  just  and  &iT. 
The  matter  must,  then,  as  the  Chancellor  says,  rest  in  sound 
judicial  discretion.    That  such  is  the  rule,  is  established  by 
a  multitude  of  adjudged  cases,  some  of  which  have  been  ci* 
ted  by  the  Chancellor,  and  some  of  which  he  did  not  think 
it  important  to  cite.     In  Johnson  v.  JfoH,  (1  Vem,  371)  de. 
cided  in  1684,  Hill  purchased  of  J^oU  a  reversion,  at  an  on* 
der  value.    At  first  the  contract  v^  set  aside*  but  the  Lord 
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Keeper  reversed  that  decree.  Then  a  bill  was  filed  to  en-  albant, 
force  it ;  but  this  was  denied  by  the  Lord  Keeper,  who  said,  ^^ ' 
"^  Upon  the  first  hearing,  on  Jiott^s  bill,  he  thought  it  a  hard 
esse,  though  he  did  not  see  sufficient  reason  to  set  aside  the 
contract ;"  bat,  as  to  the  plaintifi^'s  bill,  he  said, ''  a  contract 
which  carries  an  equity,  to  have  it  decreed  in  specie,  ought 
to  be  above  all  objection.*'  As  to  purchases  made  of  heirs, 
the  subfect  in  relation  to  which  he  speaks,  I  adroit  the  Courts 
tre  more  strict  than  where  the  party  is  in  an  independent 
tttuation ;  but  the  case  shews,  tiiat  there  may  exist  such 
inadequacy  as,  though  not  evidence  of  fraud,  and  calling  up- 
on the  Court  to  set  aside  the  contract,  yet  they  will  be  suffi- 
cient to  warrant  them  in  refusing  to  give  it  efiect. 

It  is  said,  that  the  expressions  hard  and  imreasonable  could 
not  be  applied  to  simple  inadequacy ;  but  the  import  is  per* 
fectly  applicable,  not  only  in  common  sense,  but  upon  an- 
Ihority.  What  do  Courts,  and  every  body  else  understand, 
when  it  is  said  that  a  neighbour  has  made  a  hard  bargain  ?  Is 
it  not,  simply,  *'  that  he  has  given  too  much  for  the  whistle  f" 
Johmon  V.  JVb/t,  (1  Vern.  271 )  is  an  authority  to  shew  its  le- 
gal meaning.  In  the  Marquis  of  K<mnanhy  v.  Becklty^  (5 
Vm.  539)  Lord  Somersj  C.  had  said,  long  before,  that  ^^  the 
Court  would  not  carry  agreemeuts  into  execution^  unless 
(he  contract  was  reasonable  and  fair,  in  every  particular." 
Nor  is  this  case  answered,  by  saying  it  was  a^quotation  of 
counsel,  or  questioning  the  manner  in  which  it  found  its  way 
before  the  public.  The  same  distinction  was  sanctioned  by 
Green  v.  Gfrecn,  (5  Vin.  538)  in  the  House  of  Lords,  A.  D. 
1710 ;  and  the  same  point  is  advanced  in  the  Grounds  and 
Rudimenis  of  Law  and  Equityy  76.  Whether  Young  v^ 
Clerk,  {Prec*  in  Ch.  638)  involved  actual  fraud  and  corrup- 
tion, or  not,  these  were  not  at  all  relied  upon  in  the  decision. 
Ld.  MaecUsfield  said,  he  was  '^  clear  of  opinion,  that  this 
Court  was  not  bound  to  decree  a  specific  execution  of  arti- 
cles, where  they  appeared  to  be  unreasonable,  or  founded  on 
fraud,  or  where  it  would  be  unjust  or  unconscionable  to  as- 
sist them  ;  that,  from  the  circumstances  of  this  case,  these 
articles  were  plainly  of  that  sort ;  that  though  there  was  no 
<liiect  fraud  proved,  yet,  from  the  great  under^value  of  the 
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ALBAmr,     land,  and  that,  too,  without  any  expense  whatsoever  on  the 
ApnW^    plaintiff's  part,  it  appeared  to  him  to  be  an  onreasonable 
^  Seymour     and  shameful  contract ;"  thus  putting  it  distinctly  on  the  value 

^  Deluicr.      ^^  *'*^  ^^^^*    ^^  ^^^  counsel  correct,  in  sajring  the  inad- 

*  equacy  was  so  gross  as  to  evince  fraud  ?    The  Court  said 

not — that  there  was  no  actual  fraud — and  is  it  fair,  in  deter- 
mining  the  weight  of  a  case,  to  imagine  circumstances  which 
might  have  been,  but  were  not  taken  into  consideration  ? 
The  Chaijcellor  is  not  alone  in  this  exposition  of  Young  t* 
Clerk.  The  same  case  is  cited  in  Hick  v.  Phillips,  {Prtc.  tn 
Ch.  575)  and  the  reason  of  it  given.  The  defendant,  in  that 
case,  articled 'to  purchase  of  the  plaintiff  an  estate,  at  35 
years,  paying  £50,  the  whole  estate  being  represented  to  be 
freehold ;  whereas  a  part  was  copy-hold.  The  plaintiff  cov- 
*  enanted  to  convey,  on  payment  of  the  purchase  money ; 
but,  because  a  part  was  copy-hold,  the  defendant  refused  to 
go  on,  and  the  Ld.  Chatloellor  refused  to  decree  an  execn* 
lion.  He  said,  ^'  Courts  of  Equity  were  not  bound  to  as- 
sist contracts  which  were  harsh  and  unequitable,  or  were 
attended  with  such  circumstances  as  would  be  a  hardship  on 
s  the  defendant ;  that  the  case  was  proper  for  a  jury  at  law, 

who  could  mitigate  the  damages,  according  to  the  circum- 
stances, which  a  Court  of  Equity  could  not ;  and  he  left  the 
plaintiff  to  make  the  most  of  it  at  law.   It  is  added,  that  the 
plaintiff,  in  strictness,  could  not  perform.     This,  by  the  by, 
also  8how8„  that  the  rule  of  sending  or  leaving  a  party  to  hia 
chance  at  law,  does  not  depend  upon  the  question,  whethert 
from  what  appears,  he  has  a  remedy  there,  or  not«     The 
case  goes  on,  and  the  case  of  Young  v.  CUcrk  was  cited, 
wherein  the  over-value  of  the  land  was  the  reason  the  Court 
would  not  decree  an  execution  of  the  leases  ;  and,  for  the 
3^me  reason,  ought  not,  for  the  over-value  of  the  money  in 
this  case;  and,  therefore,  dismissed  the  bill.^'     This  was 
within  two  years  ailer  the  decision  in  Young  v.  Clerks    The 
Court  not  only  declare  that  case  to  have  gone  on  the  value 
of  the  land,  but  they  take  the  same  ground  themselves. 

We  are  told  that  the  Chancellor  has  exactly  inverted  the 
case  of  Thompson  v.  Uarcourt ;  that  a  specific  execution 
was  decreed  pro  tanto  ;  but  it  is  the  counsel  who  are  mista- 
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ken.    There  were  two  agreements  for  the  traosfer  of  the     AtBiwT, 
stock.     The  last,  which  was  made  October  5/A,  1720,  provi-       ^   ^^ 
ded  that  the  appellant  should,  at  the  next  opening  the  books 
after  Christmas^  1720,  upon  payment   of  £9200,  transfer  to 
the  respondent  £l000  South  Sea  stock ;  and  the  respondent 
covenanted  to  pay  the  £9200,  on  that  day  ;  and  boand  him* 
self  to  this  in  a  penalty  of  £6000.     This  was  the  contract  ia 
question.    The  appellant  not  having  the  stock  on  hand  at 
the  time  of  the  contract*  except  £290,  afterwards  procured 
and  tendered  it  at  the  opening  of  the  books.    Being  refused, 
be  sued  the  respondent  at  law  in  the  Exchequer  \  and  the 
respondent  filed  his  bill  in  the  same  Court  for  relief  against 
the  contract  and  the  penalty.  It  went  through  several  stages; 
and,  in  the  mean  time,  the  act  of  parliament  passed,  as  men- 
tioned on  the  other  side.      In  Mich,  term,  1721,  the  vendor 
filed  a  cross  bill  to  compel  the  specific  execution  ;  and  the 
case  then  stood  thus :  7'he  vendee's  bill  was  to  have  the 
agreement  cancelled  in  consequence  of  the  bursting  of  the 
bubble,  while  the  vendor's  bill  was  to  have  a  specific  per* 
formaDce  ;  but  the  decree  was  in  favour  of  the  vendee,  who 
sought  the  recission  of  the  contract,  on  the  ground  that  it 
was  void,  except  as  to  the  £290.     The  Court  did  not  set 
aside  the  contract,  but  merely  relieved  against  the  penalty, 
and  ordered  it  to  be  delivered  up  ;  dismissing  the  bill  for  a 
specific  execution,  and  granting  a  perpetual  injunction  against 
proceedings  at  law.     The  result,  then,  was  that  the  vendee 
was  relieved  against  the  penalty  on  the  usual  grounds  ;  and 
the  vendor  denied  the  specific  performance  which  he  sought. 
The  Court  did  not  find  sufficient  inadequacy  to  set  aside  the 
contract ;  but  they  did  find  it  enough  to  warrant  them  in  a 
refusal  to  decree  its  specific  execution,  within  the  distinction 
for  which  we  have  contended.      Another  ground  was,  that 
the  fall  in  the  value  of  the  property,  subsequent  to  the  con* 
tract,  was  not  a  foundation  for  setting  it  aside.     On  appeal, 
it  was  argued)  that  a  specific  execution  should  be  denied  $ 
Ist,  upon  the  statute  which  had  passed  ;  and  2dly,  upon  the 
extreme  hardship  of  the  case.    The  decree  being  no  more 
than  a  simple  affirmance,  we  ^nnot  see  the  grounds  takpa 
Vol.  Ill*  61 
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ALBANT,  bj  ihe  Court,  except  as  we  gwess  from  the  arguments  of  tbe 
•  counsel.  It  is  cited  in  5  Vin.  548,  as  having  gone  on  the 
grounds  supposed  by  the  Chancellor.  The  grounds  and  ru" 
diments  of  Law  andEquiiy^  (p-76)  supposes  it  to  have  gone  on 
that  ground.  That  it  did  go  on  this  ground  is  fairly  to  be 
supposed  from  the  repeated  declarations  of  those  who  lived 
near  the  time  when  the  decision  took  place.  The  case  is 
stated  in  Finer,  as  coming  from  the  MS,  of  Ld.  HarcourL 
If  we  are  incorrect  in  our  ground,  at  any  rate,  it  decides 
either  that  when  one  goes  to  be  relieved  against  a  penalty, 
he  shall  first  be  required  to  pay  what  is  really  due,  or  that 
there  was  not  hardship  enough  to  annul  the  agreement,  en* 
tirely,  on  the  ground  that  the  stock  had  subsequently  fallen. 
One  of  these  consequences  must  follow,  from  the  vendee 
being  held  to  pay  what  was  secured  ;  and  the  case  cannot 
possibly  be  used  as  an  authority  against  us. 

To  the  case  o{  Squire  v.  Baker^  (5  Fin.  549,  pi.  12,  J.  D* 
1726)  cited  by  the  Chancellor,  may  be  added  several  cases, 
to  the  same  point,  also  cited  in  the  same  volume  of  Finer, 
53S.      These  cases,  it  is  true,   in  common  with  Squire  v. 
Baker^  are  collected  from  Ld.  HarcourOs  manuscript  tables. 
To  diminish  their  authority,  they  are  called  by  counsel,  the 
the  tables  of  his  secretary.     Whether  so  or  not,  they  must 
have  been  made  under  his  direction,  and  for  his  use.  Would 
he  employ  a  man  for  this  purpose,  so  inaccurate  that  his 
labours  could  not  be  relied  upon  ?  If  so,  would  he  not  have 
corrected  them.      But,  it  is  most  surprizing,  that  he  should 
have  fallen  into  the  same  inaccuracy,  in  5  or  6  cases  given 
to  us  from  the  same  source.     Rudiments  of  Law  and  Equi- 
/y,p.76,  supports  the  same  doctrine.  So  does  Carnardision  r. 
hngwood.  (2  Atk.  133.)     It  is  there  said,  *'  In  the  case  of  a 
hard  bargain,  where  it  is  not  absolutely  executed,  but  exec- 
utory only,  the  constant  rule  of  the  Court  is,  not  to  cany  it 
into  execution."     Whether  this  case  related  to  the  question 
of  inadequacy  or  not,  here  is  an  important  dictum  in  favour  of 
the  ground  taken  by  the  Chancellor.    It  was  insinuated,  that 
he  must  have  taken  his  view  of  Buxton  v.  Lister,  (3  Jltk» 
385)  from  the  quotation  of  counsel  in  Morilock  v.  Buller^ 
(iaFc5.  301-2.)     He  says,  Lord  Hardzoicke  remarked,  in 
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(hat  case,  ^^  that  nothing  was  better  established  in  Cbancerji  AtBANT^ 
thau  that  every  agreement  or  contract  of  sale  ought  to  be  ^^^^J^' 
certain,  fair,  and  just,  in  all  its  parts  ;  and  if  any  of  these  in- 
gredients were  wanting  in  the  case,  the  Court  would  not  de^ 
cree  a  specific  performance-  It  was  in  the  discretion  of 
the  Court,  whether  (hey  would  decree  a  specific  perform- 
ance ;  otherwise,  a  decree  might  be  made  which  would  tend 
to  the  ruin  of  one  party.''  In  this,  be  pursues  the  sense  of 
Lord  Hardwicke^  (3  'Atk.  385-6)  most  strictly  and  fairly  ; 
and  uses  words  which  are  not  found  in  the  quotation  of  coun- 
sel in  Mortlock  v.  Bailer.  He  does  not  profess  to  quote  his 
Lordship  literally  ;  and  yet  stands  perfectly  clear  of  the 
imputation  that  he  took  the  case  at  second  hand  through  the 
counsel.  Whether  the  Chancellor  mistook  the  case  itself» 
b  another  question.  He  is  said  to  have  done  it,  because  a 
previous  part  of  Ld.  Hardwickt^a  opinion  relates  to  the 
specific  execution  of  contracts  for  goods  and  chattels  ;  and 
it  is  insisted,  that  the  part  relied  on  by  the  Chancellor  re- 
lates to  the  same  subject,  and  should  not  have  been  quoted 
as  general,  or  applicable  to  contracts  for  the  sale  of  lands. 
Ld.  Hardwkke  does,  indeed,  speak  of  goods  and  chattels  in 
one  part  of  his  opinion  ;  and  reasons  against  a  specific  exe- 
cution of  contracts,  in  relation  to  them,  on  the  ground  of 
their  frequent  fluctuation  in  value — (the  very  reason,  by 
the  by,  which  counsel  here  give  for  enforcing  contracts  con- 
cerning lands,)  and  lie  then  thinks,  that  the  party  may 
come,  in  that  case,  within  the  rule  as  to  lands;  and  states 
what  the  general  rule  in  relation  to  these  is:  declar- 
ing also  that,  with  one  exception,  it  is  the  same  as  to  both 
lands  and  chattels.  The  amount  of  that  case  ii,  then,  as 
stated  by  the  Chancellor.  In  The,  City  of  London  ▼•  J^ash  (I 
Fes*  12)  Lord  Hardmcke  said,  in  so  ipany  words,  ''the 
most  material  objection  for  the  defendant,  and  which  has 
weight  with  me,  is,  that  the  Court  is  not  obliged  to  decree  a 
specific  performance,  and  will  not,  where  it  would  he  a 
hardship. 

Underwoood  v.  Hilchcoxy  (1  Ves.  279)  is  admitted  to  be 
a  ease  in  point  for  the  Chancellor's  opinion.  There  th^ 
uncle  articled  to  sell    a  copy-hold  estate  to  his  nephew,  the 
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ALBAiir,  defendant,  who  articled  to  sell  to  the  plaintiflT.  The  estate 
^^^l^^  was  then  surrendered  bj  the  ancle,  to  the  nephew,  his  wife 
and  familj ;  and  it  was  contended,  that  the  nephew's  taking 
a  conveyance  in  this  form  was  a  breach  of  trust,  and  that  he 
should  convey  notwithstanding;  and  that  the  purchaser 
inight  go  back  to  the  uncle  as  trustee*  Ld.  Hardwicke  said, 
"  The  rule  of  Equity  in  carrying  agreements  into  specific  ex- 
ecution  is  well  known  i  and  the  Court  is  not  obliged  to  de- 
cree every  agreement  entered  into,  thou^  for  valuable  con- 
sideration in  strictness  of  law,  it  depending  on  the  circum- 
stances. And,  undoubtedly,  every  agreement,  of  which 
there  should  be  a  spefsific  performance,  ought  to  be  id  wri- 
ting, certain  and  fair  in  all  its  parts,  and  for  adequate  consid- 
eration J^  Again  :  ^*  Nor  was  the  consideration  adequate 
between  the  unqle  and  nephew  ;^^  and  he  expressly  declared, 
that  for  this  inadequacy,  both  between  the  uncle  and  neph- 
ew, and  the  nephew  and  (he  plaintiff,  a  specific  perfonnaDce 
should  not  be  decreed.  Lord  Hardmckej  then,  considers  a 
baigain  for  an  inadequate  consideration  a  hard  bargain, 
within  the  rule  which  makes  hardship  a  cause  for  denying  a 
specific  performance*  Counsel  will  certainly  not  complain, 
that  treating  inadequacy  and  hardship  as  synonomoos  in  this 
case,  is  novel  or  extraordinary,  after  seeing  that  such  a  Judge 
as  Ld.  Hardwicke  hi^s  done  the  same  thing,  of  whom  it 
is  said,  he  sat  30  years  in  the  Court  of  Chancery,  and  never 
had  a  def^ision  reversed  by  the  Hpqse  of  Lords.  Lord  £r- 
skine  cites,  and  relies  upon  this  case,  in  Mason  v.  Armiiagty 
(13  Ves*  37.)  Faim  v.  Srown,  cited  in  Rarnsden  v.  Ffyl* 
ion,  (2  Ves.  304)  also  relied  upon  by  the  Chancellor,  went 
upon  the  same  kind  of  hardship.  It  is  true,  this  case  de- 
t)ends  upon  the  citation  of  counsel ;  and  a  reliance  upon  it 
is  said  to  be  dangerous,  for  that  reason  ;  but  this  is  by  no 
means  the  first  instanc;e  in  which  it  has  been  relied  upon. 
The  same  case  was  quoted  in  Howell  v.  George^  (1  JUadL 
Rep.  1}  and  Revell  v.  Husseyy  (2  Ball  <{r  BeaUy,  387)  and 
the  same  doctrine  will  be  found  in  Gilb.  Lex.  PreU  and  in 
Franks  Y*  Martin^  (1  Elden^s  Rep.  323.)  In  FaughanVu 
TTiomas^  (I  Dr.  Ch.  Rep.  65^)  specific  performance  was  de- 
nied by  the  Chancellor,  because,  as  he  said^,  it  would  be  giv^* 
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ing  aid  to  a  very  unconscientious  bai^in,  the  question  turn- 
ing upon  the  value  of  the  annuity,  which  was  the  subject  of 
purchase  ;  and  in  Collet  \.  Wollasion,  (3  Br.  Ch.  Rep.  228) 
an  inquiry  into  value  was  directed,  before  the  Master  of  the 
Rolls  would  decree  a  performance,  the  reversion  appearing 
to  have  been  sold  for  a  very  low  price- 

Day  V.  Xtwman^t  (2  Cox^  77)  it  is  said,  depended  on  oth- 
er circumstances  besides  inadequacy  ;  but  none  such  are  re- 
lied upon  in  the  decision.  Indeed,  they  are  expressly  ex- 
cluded by  Lord  Alvanley,  Master  of  the  Rolls,  who  decided 
that  cause.  At  page  80»  be  makes  the  general  distinction 
for  which  we  contend,  between  a  bill  to  set  aside,  and  one 
to  enforce  a  contract.  He  asks,  '^  Is,  then,  this  such  an  in- 
adequacy of  price  as  will  induce  the  Court  to  set  aside  the 
contract,  or,  at  least,  not  to  enforce  it  ?  These  are  the  two 
questions.  The  inadequacy  of  price  is  certainly  great,  but  I 
am  not  prepared  to  say,  that  it  is  sufficient  to  induce  the 
Court  to  make  the  party  deliver  up  the  contract ;  but,  I  am 
satisfied,  it  is  a  sufficient  reason  to  induce  the  Court  not  to 
decree  a  specific  performance  ;''  thus  relying  on  inadequacy 
expressly.  At  page  81,  he  denies  that  there  was  any  hard- 
ship, independent  of  this  ;  and,  at  page  82,  ''  I  am,  there- 
fore, bound  to  look  into  that  second  cause  ;  and  there  I  find 
that  a  bargain  was  made  for  buying  an  estate,  at  a  very  in- 
adequate price — so  enormous  that  all  mankind  must,  at  the 
first  mentioo  of  it,  concur  in  thinking  it  so.  If  I  bad  any- 
doubt  about  the  inadequacy  of  price,  1  would  put  it  in  some 
mode  of  inquiry;  but,  as  the  case  stands,  the  value  is 
£9000 ;  and  then  the  question  is,  whether  a  young  man,  in 
this  Court,  shall  be  bolden  to  a  bargain  like  this  V^  H<no' 
ell  y.  George,  (1  Mad*  Rep.  1)  again  recognizes  hardship  as 
a  defence.  In  Mad.  Ch.  last  ed.  405,  it  is  said,  ^*  a  defen- 
dant will  not  be  compelled  to  perform  an  unreasonable  con- 
tract ;''  which  is  a  correction  ;  for  the  word  was  omitted  in 
the  corresponding  passage  of  the  first  edition,  though  the 
author  inserted  it  in  page  336  of  that  edition,  relative 
to  the  same  subject. 

In  Clitherall  v.  Ogilvie,  (1  Dess.   Eq.  Rep.  357)  the 
principles  for  which  we  contend  are  explicitly  asserted. 
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The  case  is  stated  to  be  clear  of  all  fraud,  imposition,  or  mis* 
representation,  and  the  question  was,  whether,  under  all  the 
circumstances  of  the  case,  the  Court  would  decree  a  specific 
execution,  or  leave  the  party  to  his  remedy  at  law.  The 
power  of  the  Court  was  declared  lo  be  discretionarj  ;  not 
arbitary,  but  governed  by  the  rules  of  Equity  ;  that  though 
there  was  no  fraud  charged,  yet,  in  order  to  entitle  the  parly 
to  a  specific  performance,  it  ought  to  be  fair,  certain,  just, 
equal  in  all  its  parts,  and  for  adequate  consideration  ;  that  if 
any  of  these  ingredients  were  wanting,  the  Court  would 
not  decree  performance ;  and,  at  pages  258-9,  it  is  said, 
^^  though  an  inadequate  consideration  may  not  alone  be  suf- 
ficient to  set  aside  a  contract,  yet  it  is  a  material  ingredient, 
and  will  go  a  great  way,  wh^re  the  property  has  been  sold 
for  a  sum  grossly  inadequate  to  its  real  value.  The  Court, 
although  it  may  not  go  so  far  as  to  set  aside  the  agreemeat, 
will  not,  however,  lend  its  aid  in  compelling  a  specific  per- 
formance, but  leave  the  party  to  his  reinedy  at  law,  to  recov- 
er damages  for  the  non-perfomiiu^e."  At  page  260,  "  But 
there  is  a  distinction  to  be  made,  between  the  Coart^s  set- 
ting aside  an  unreasonable  contract,  after  it  is  executed, 
and  compelling  a  specific  performance  of  such  an  one.  Id 
the  latter  case,  they  will  use  their  discretion  with  greater 
liberality  than  in  the  former.^'  Again  :  (261)  '^  Being  al- 
together an  executory  contract,  and  the  corpplainant  com- 
ing here  for  a^  specijQc  execution,  this  Court  will  not  depart 
from  the  constant  rule  in  the  case  of  a  hi^rd.  bargain,  where 
it  is  not  absolutely  executed  but  executory  only,  of  refusing 
to  carry  it  into  execution."  Perkins  v.  Wn^hl,  (3  Harris 
4jr  APHenry^s  Rep.  324)  contains  the  s^roe  general  doctrine  ; 
and  in  Campbell  v.  Spencer^  (2  Din.  Rep.  129)  the  remarks 
of  Tilghman,  Ch.  ^.  are  to  the  same  eifect^  (PU.  id.  p. 
133.) 

In  answer  to  our  authorities  and  arguments^  we  are  told 
that  the  doctrine  of  inadequacy  is  too  vague  to  be  practica- 
ble; that  the  estimate  of  men  as  to  the  value  of  property  is  dif- 
ferent ;  and,  so  long  as  their  opinions  and  habits  of  life  differ, 
the  rule  car^not  be  safely  enforced.  But  the  ss^qqc  difficulty 
exists  in  other  cases,  and  noust  ^xis^  in  paany  from  the  na- 
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turc  of  things  ?  In  an  action,  bow  can  the  jury  assess  dama- 
ges, except  upon  the  opinion  of  witnesses  ?  So,  upon  ques- 
tions of  fraud  or  surprize,  when  sent  to  a  jury  for  triaU  they 
must  labour  under  the  same  uncertainty  ;  and.  indeed,  say- 
ing that  this  contract  might  go  to,  and  be  passed  upon  by  a 
jury  in  reference  to  the  damages,  gives  up  the  objection. 
No  nnatter  whether  we  begin  with  inadequacy  or  mistake. 
Gross  inadequacy,  too,  when  relied  on  as  evidence  of  fraud, 
must  be  ascertained  in  some  way.      If  this  cannot  be  done) 
when  it  is  small,  how  is  it  to  be  reached  when  large  ?  Such 
questions  must  rest  upon  the  opinions  of  men,  till  Courts  are 
more  enlightened  than  they  ever  can  be.  The  opposite  doc- 
trine would  preclude  all  enquiry  into  value.     We  must  not 
expect  to  arrive  at  demonstrative  certainty ;  but  take  the 
best  lights  we  can  obtain. 

It  is  asked,  why  send  the  party  to  law,  when,  if  there  be 
a  legal  remedy  at  all,  it  must  embrace  as  the  measure  of 
damages  the  value  of  the  property,  of  which  a  conveyance 
was  refused  pursuant  to  the  contract.  I  need  not  remai^, 
that  even  this  admits  there  must  be  an  inquiry  into  its  val- 
ue. But  we  deny  that  the  contract  price  is  the  only  one  by 
which  the  jury  are  to  be  regulated.  The  cases  cited  as  to 
hard  bargains  shew  that  the  jury  may  give  mitigated  dama- 
ges, according  to  the  reason  of  the  case.  If  the  jury  had 
nothing  more  to  do  than  look  at  the  contract  price,  all  the 
Chancellors  who  have  made  these  decisions  must  have  been 
in  darkness.  But  the  rule  is  a  familiar  one  at  law.  {Bac*^ 
Ahr.  Damages^  (D)  James  v.  Morgan^  1  Lev.  111.  Thorrv- 
borough  V.  Whiiacre^  6  Mod.  305.  Cutler  v.  Howy  8  Mass. 
Rtp.  257.  Same  v.  Johnson,  id.  266.  Baxter  y.  Wales,  12 
id.  365.) 

As  to  the  cases  cited  against  the  doctrine  of  inadequacy  ; 
Parker  v.  Palmer,  (1  Ch.  Cas,  41)  is  not  much  relied  upon 
by  the  gentleman  himself.  It  is,  indeed,  as  he  says,  very  ob- 
spure,  and  does  not  decide  the  point.  City  of  London  v. 
Richmond,  (2  Vern.  421-3)  was  a  fall  of  property  in  value 
subsequent  to  the  bargain  ;  and  the  anonymous  case  cited 
by  Ld.  Thurlow,  \n  Mortimer  v.  Capper,  {}  Br.  Ch.  Cas. 
158)  was  denied  i^  be  law,  by  Sir  Samuel  Romilley,  in  Mortlock 
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V.  Duller^  (10  Ves.  398,)  and  correctly.  Ld.  7%whm  sayi, 
"  1  remember  a  case  of  a  contract  for  a  piece  of  ground,  which 
was  to  be  enclosed  for  £20,  and,  apon  a  bill  for  speciSc  per- 
formance, the  defence  was,  that  it  was  worth  £300.  Aod 
althongh  the  contract  was  to  be  performed  in  ftHuro^  yet» 
neither  party  knowing  the  value,  the  Master  of  the  RoHs  de* 
creed  a  performance."  It  was  a  case  of  gros9  inadeqtMCjf^ 
and  can  never  be  supported*  As  to  the  principal  case,  the 
agreement  was  perfectly  fair;  and  the  Ld.  Chancellor 
says,  in  Mortimer  v.  Capper^  {p*  157)  **  to  decree  for  yoa,  I 
must  lay  it  down  as  a  rule,  that  where  a  bargain  depends 
upon  a  contingent  event,  which  chance  both  the  parties 
know,  if  the  event  turns  out  against  one  of  the  parties,  ha 
must  be  discharged  from  his  contract."  This  is  clear  where 
the  party  runs  the  risque  of  the  contingency  ;  and  the  final 
opinion  is  far  from  sustaining  the  gentleman's  doctrine. 
The  case  was  referred  to  a  Master  to  ascertain  the  value 
of  the  annuity,  which  was  the  subject  of  purchase;  aod  the 
Lord  Chancellor  puts  it  on  the  fairness  of  the  price.  AU 
this  will  be  seen  at  the  close  of  the  case.  It  virtoally  over- 
rules the  anonymous  case  cited. 

The  case  of  Adams  v.  Weare,  (1  Br.  Ch.  Cas.  567)  b  the 
one  principally  relied  on  against  us ;  but  it  will  be  found  that 
this  case  is  contradictory  and  obscure.    The  vendee  pur- 
chased with  a  view  to  building  a  mill.     The  vendor  knew 
nothing  of  this  according  to  the  case  ;  hut  from  Ld.  Tkwr- 
lovPa  opinion,  it  was  plainly  in  the  contemplation  of  both 
parties.  At  page  568,  he  says  he  was  not  very  an»ou8  to 
discuss  the  point  what  bargains  the  Court  sbotrid  execute  \ 
that  every  agreement  should  be  performed  unless  waived ; 
that  the  rule  should  be  fixed,  and  not  rest  on  loose  express- 
ions, such  as  hard  aod  unconsciimabh^  which  expressions, 
unless  properly  applied,  mean  little  or  nothing.     That  is 
true.    No  words  mean  any  thing  unless  property  applied. 
He  then  goes  into  the  particulars  of  the  bargain  ;  it  was  ob- 
jected that,  when  the  bargain  was  made,  the  price  was  three- 
fourths  more  than  the  value  ;  ^'  But,"  says  be,  ^^for  aught  I 
know  to  the  contrary,  it  may  be  the  value."     To  warrant 
the  erection  of  the  building,  consent  from  the  corporation 
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^Bristol  was  necessary,  and  the  consent  of  a  Mrs*  Dap ; 
and  both  parties  supposed  this  might  be  obtained  without 
difficuify.  The  vendee  agreed  to  procure  it.  The  value 
mast  have  be^n  connected  with  the  probability  of  obtaining 
it*  All  the  vendee  did  was  to  ask  Mrs*  Day^s  consent ;  and 
the  Court  rely  upon  this  fact ;  and  notice  particularly,  at 
page  569,  where  it  looks  like  the  main  ground ;  and  the 
Chancellor  said,  if  that  consent  should  be  obtained,  the  plaa 
might  yet  be  carried  into  effect.  It  did  not  appear  but  that  the 
mill  might  have  been  built,  had  a  competent  premium  beea 
tendered  to  Mrs.  Daif  ;  and  thus  the  case  turned  on  Ld« 
T%urlov)^s  inability  to  decide  whether  the  fair  value  was  giv- 
en or  not.  If  an  authority  for  the  other  side,  it  is  opposed  to 
his  former  opinion  in  Mortimer  v.  Capper,  (l  £r.  CA.  Rep» 
156.) 

It  is  said  Collier  v.  Brown^  (1  Cox,  428)  decides  the  ab« 
stract  point,  that  inadequacy  is  no  objection.  The  Court 
say  (ji.  431-2)  '*  The  parties  bargained  with  their  eyes  open, 
and  that  no  imposition  or  surprise  was  proved  in  the  case ; 
that  Mary  Turner  was  very  well  satisfied  with  her  bargain 
until  she  found  she  could  get  more  for  the  premises  ;  tbat^ 
under  these  circumstances,  mere  inadequacy  of  price  (where 
it  cannot  be  used  as  evidence  of  fraud)  is  not,  of  itself,  sulBi- 
cieot  to  prevent  the  Court  from  administering  its  usual  Equi* 
ty ;  for  if  it  were^  it  might  be  difficult  to  draw  the  line,  or 
to  say  that  whenever  a  better  offer  is  made,  it  shall 
not  be  reason  why  a  former  agreement  should  not  be 
executed.^'  Thus  the  Court  expressly  declare  that  they 
take  the  peculiar  circumstances  of  the  case  as  a  guide  ;  and 
tbey  state  the  circumstances  ;  under  which  they  say  inade« 
qoacy  is  not  enough.  In  Emery  v.  fVase,  (8  f^es.  517)  Ld» 
Eldon  said  be  did  not  deny  that  mere  inadequacy,  though  con* 
siderable,  was  not  enough ;  but,  he  adds,  ^^  very  considera* 
Ue  difference  in  value  is  not  inconsiderable  evidence  that 
the  contract  was  not  made  with  great  caie  and  attention ;" 
and  specific  performance  was  denied  on  another  ground. 
The  dictwn  in  relation  to  simple  inadequacy  was  not  called 
for.  In  Coles  v.  TrecothicL  <9  Ves.  246,)  Ld.  Eldon  said, 
'^  Inadequacy  is  quite  out  of  the  question.    The  cases  of  re- 
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▼ersiom  add  interests  of  that  sort,  go  upon  very  difiereDl 
principles.  In  some,  the  whole  duty  of  making  good  the 
hargsain,  upon  the  principles  of  this  Cotirt,  is  upon  the  ven* 
dee ;  as  in  the  instance  of  heirs  expectant.  Inadequacy  of 
price  does  not  depend  upon  a  person  giving  pretiwn  affte* 
Honis^  from  any  peculiar  motive,  beyol>d,  what  any  other  mfta 
wo.uld  give,  the  reasonable  price."  The  property  was  sold 
for  £20,000^  and  the  offer  was  £25,000 ;  in  reference  to 
which,  he  speaks  of  the  pretiwn  affeciionis^  and  says  that, 
**  unless  the  inadequacy  of  price  is  such  as  shocks  the  con- 
science, and  amounts,  in  itself,  to  conclusrve  and  decisive 
evidence  of  fraud  in  the  transaction,  it  is  not,  itself,  a  sufll- 
cient  ground  for  refusing  a  specific  performance."  Inade- 
quacy, as  ht  admits,  was  really  out  of  the  question  ;  and  the 
dictum  in  relation  to  it  was  obiter^  Is  it  true,  as  he  says, 
that  inadequacy,  in  order  to  prevail,  must  be  such  as  to 
shock  the  conscience?  He  not  only  travels  beyond  the 
case,  but  beyond  the  law,  as  it  had  been  long  settled  by  his 
pi*edecessors ;  unless  it  be  understood  in  reference  to  the  p«r* 
ticular  case,  which  was  an  auction  sale.  So  it  must  be  coo* 
sidered ;  otherwise  it  gees  beyond  his  own  opinion  in  WkUe 
v«  Damon^  (7  Vea  31.)  There  (p^  35,)  he  says,  ^  the  plain* 
tiff  is  not  afiected  with  any  thing  beyond  suspicion ;  the  sale 
taking  place  at  an  auction,  without  any  fraud,  surprise  or 
mistake ;  the  estate  being  offered  upon  any  price  he  would 
bid  ;  and  without  more  he  became  the  purchaser.  I  am  in- 
clined to  say,  that  a  sale  by  auction,  no  fraud,  surprise, 
iic,  cannot  be  set  aside  for  mere  inadequacy  of  price.  It 
will  be  very  difficult  to  sustain  salei  by  auction,  if  this 
Couft  will  not  specifically  perform  the  agreement."  He 
ought  to  be  understood  as  using  language  with  the  same  view 
in  both  cases.  Livingston  v.  Byrne,  (!1  John.  Rep.  566) 
lays  down  the  same  doctrine. 

In  Burrowes  v.  /^cA,  (10  Ves.  470)  a  specific  execution 
was  decreed,  it  is  true,  without  regard  to  inadequacy  ;  but 
the  property  in  question  was  already  vested  in  trust.  The 
bargain  Was  executed  so  far,  and  the  case  came  within  the 
principle  applicable  to  setting  aside  contracts.  Being  exe* 
cuted  in  trust,  refusing  to  carry  it  into  complete  execution 


OF  THE  STATE  OF  NEW-YORK.  ^^3 

would  have  been  equivalent  to  setting  it  aside.    Floner  ¥•    ^^.^^!l^' 


Sherard,  {AmbL  1 8)  gives  the  true  solution  of  that  case. 
"The  next  objection,''  say  the  Court,  {p.  19)  "  was,  as  to 
our  giving  relief;  for,  in  many  cases,  the  Court  will  not  set 
an  agreement  aside  ;  and  yet  not  extend  any  relief.  But 
in  the  present  case,  there  is  no  difTerence  between  setting 
it  aside,  and  not  giving  relief.''  Again,  *^  In  a  case  of  this 
fcind,  the  Court  is  as  much  bound  to  give  its  relief,  as  if  it 
iras  a  legal  title,  and  an  action  brought  at  law."  So  in 
Burr<mes  v*  Lock,  th^re  was  no  chance  of  reaching  the  case 
at  law  ;  and,  in  such  case,  the  refusing  to  carry  into  execa* 
lion,,  or  setting  aside,  stand  upon  the  same  ground.  It  does 
not  appear,  by  the  case,  that  there  was  any  covenant  upon 
which  the  party  could  have  had  a  remedy  ^t  law,  or  if  a 
warranty  of  title  was  implied,  there  was  no  question  made 
but  the  vendor  had  a  complete  title;  so  that  this  case  comes 
to  a  question  of  inadequacy  upon  an  effort  to  set  aside  the 
contract.  In  Western  y.  Rttsselj  (3  Fes.  ^  Beam^  187)  the 
Master  of  the  Rolls  said,  "  It  is  then  alledged  that  the  estate 
was  sold  greatly  below  its  fair  value  ;  and,  upon  th^t  ground) 
there  can  be  no  specific  performance.  Here,  ag^in,  it  is  un* 
necessary  to  determine,  as  a  general  question,  whether  in* 
adequacy  of  price  might  or  might  not  be  a  ground  for  refu- 
sing performance  ;  the  case  before  the  Court  being  that  of 
the  proprietor  of  an  estate  not  allied  to  have  been  under 
any  incapacity  or  deficiency  of  judgment,  or  to  have  beea 
led  by  accident  or  design  into  9^  misapprehension  of  the  val« 
ue."  This  part  of  his  opinion  contains  all  that  is  material 
.t<^the  case  then  under  consideration.  He  does  not  profess 
to  decide  upon  the  ground  of  inadequacy^  but  places  the  de- 
cree on  entirely  a  difibrent  foundation.  Nor  does  be  pre- 
suppose  that  inadequacy  was  an  insuiScient  ground;  b^t 
this  is  c<Minected  with  surprise.  The  question  of  inadequa- 
cy, alone,  was  carefully  shunned.  Nor  was  the  qu^tion  de- 
cided in  Cadman  v.  Horner^  (18  Fes.  10.)  The  Master  of 
the  Rolls  said  the  allegation  of  inadequacy  was  shaken  by 
the  defendant's  own  testimony;  and  he  accordingly  took 
this  ground.  He  would  not  stop  to  inquire  where  the  weight, 
of  authority  lay ;  but  examined  the  question  whether  there 
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was  inadequacy  in  fact.  IRen  v.  Sivktley,  (2  Br.  P.  C.  398, 
398)  decides  th^t  inadequacy  alone  is  a  sufficiisnt  objec- 
tion. 

But  the  case  of  the  respondents  does  not^tand  upon  inad- 
equacy alone*     There  are  other  important  circumstances  in- 
terwoven with  it,  which,  in  the  language  of  the  Chancellor, 
are  sufficient  to  overcome  the  scruples  of  the  most  cautious 
mind.     The   agreement    was   obtained   from  an   habitual 
drunkard,  and  it  is  ip  vain  to  talk  of  such  a  man^s  acute- 
ness  in  making  a  bargain.    This  is  a  point  sufficiently  put  in 
issue.     The  appellant  does  not  pretend  that  he  was  surpri- 
aed  with  a  defence  upon  this  ground  ;  nor  was  he,  in  fact,  so 
surprised.     The'  examination  of  witnesses  was  full  to'this 
question,  by  himself,  after  which  he  should  not  be  heard  to 
ipake  the  objection.     (Here  the  counsel  examinpd  the  testi- 
mony  to  this  point.)    That  reasonable  doubts  exist  as  to  the 
fcirness  of  the  transaction,  is  enough  to  resist  a  bill  for  spe- 
cific perfoginance.     In  the  language  of  one  of  the  cases  read, 
^^  it  rnqst  be  above  all  objection.'^     It  is  not  necessary,  as 
upon  a  bill  to  set  the  contract  aside,  that  positive  unfairness 
should  be  shpwn.     The  distinction  is  taken  in  Cook  v.  Oa^* 
worthy  (18  Ves.  12.  %d»   14,  note^)  that  the  Court  will  not 
set  aside  a  contract  on  the  ground  of  intoxication,  unless  it 
was  procured  by  the  party  who  se^ks  to  take  advantage  of 
it ;  though  it  is  not  necessary  to  establish  this  fact  in  order 
to  avoid  its  execution.     In  Dunnage  v.  White^  (1  StoansimL, 
138)  even  in  a  contract  made  with  the  view  to  a  family  ar- 
rangement. Sir  T.  Plunur  says  (p.  149, 60,)  "  of  the  incom- 
petency of  J.  £.  I».  there  is  no  satisfactory  evidence  $  tife 
solicitor  who  attests  the  deed,  proves  that  be  was  sober,  and 
under  no  mental  disability  ;  and  with  regard  to  undue  infla- 
ence,  th^  evidence  is  certainly  not  sufficient  to  impeach  the 
deed ;  but  as  to  his  general  description,  there  is  strong  tes- 
timony, and  all  on  one  side,  that  he  was  dissolute,*  illiterate, 
addicted  to  intoxication  ;  that  he  had  recently  passed  from 
a  low  station  into  the  possession  of  property  to  which  be 
was  not  apparently  destined  ;  that  his  course  of  life  render- 
ed him  extremely  subject  to  imposition.  Such  habits,  thoo^ 
|u>t  constituting  absolute  incapacity,  lay  a  groqnd  for  a  strict 
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exaniYnation,  ic.^'  So  here,  if  there  was  not  a  total  aliena- 
tion, EUison^a  facalties  roast  have  beea  impaired^  and  an 
inability  produced. 

Bat  the  appellant  did  not,  and  CA>nld  not  perform  the 
afrreement,  at  the  time  stipulated  by  him,  nor  during  Ellison^s 
Kfe  time ;  the  Ktwhursrh  lots  being  then  incumbered  to  their 
full  value,  and  there  being  no  waiver  of  time,  or  indulgence 
grsated,  fay  EUiaon  in  bis  life  time,  nor  by  the  respondents 
since  his  decease. 

One  bound  to  sell  in  fee  simple,  must  covenant  against 
incumbrances.  (1  Mad.  CL  339.)  A  mortgage  is  such 
an  incumbrance  as  to  excuse  a  bargain^  ttom  completing 
his  purchase*  {ButUr  v.  G^Hear,  1  Des.  Eq.  Rtp.  382. 
Judson  F«  tfass,  1 1  JbAit.  Rep.  6^6.)  We  are  met  by  the 
argaraenl,  that  the  aiortgage  is  now  paid,  and  it  is  enough 
that  the  vendor  can  make  a  good  title  at  the  coming  in  of  the 
Masier^s  neport,  or  even  at  the  final  decree.  This  position 
was  considered  a^Hl  refuted  in  Mltj/  v.  Deschamps^  {13  Ves* 
S25)  where  the  Chancellor  entered  into  the  subject  very 
fully*  and  pronounced  it  an  extravagant  doctrine. 

The  right  should  be  the  same,  both  at  law  and  in  Equity« 
A  Conrt  of  Chancery  is  resorted  to  merely  because  the  rem- 
edy is  different ;  but  it  must  be  founded  on  the  same  right  as 
ttie  remedy  at  law.  If  the  party  is  unable  to  perform  at  the 
day,  it  is  true  he  may  be  relieved  ;  and  there  are  two^tases 
in  which  this  may  be  done.  1.  Even  where  the  delay  is  oc» 
casioned  by  circumstances  oyer  which  the  party  seeking  an 
execution  has  no  control,  he  may  be  relieved,  unless  the  de- 
lay be  so  great  as  to  amount  to  an  abandonment,  if  the  time 
of  execution  is  not  made  material  by  the  contract,  of  no 
change  of  circumstances  accrue.  In  one  case  of  this  kind» 
an  act  of  parliament  was  waited  for,  to  enable  the  party  to 
convey,  this  being  necessary  to  warrant  the  grant  of  a  rever- 
■ion  from  the  crown.  But  2.  Where  th0  party  is  in  faulty 
the  whole  depending  on  him,  a  different  rule  prevails.  This 
point  was  considered  inKienv.  Slukelj/^  {Gilb.  Rep.  155.) 
Id  Fordyct  v.  Ford^  (4  Br*  Ck.  Cas»  494)  the  performance 
was  placed  on  the  gronndi  of  acquiescence,  and  there  was  np 
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considerable  delay ;  but  the  Master  of  the  Roils  deoi^  tiu^t 
a  vendor  was  to  take  his  ov^n  time. 

It  is  said,  the  appellant  is  without  reine^y  at  lavf,  in  thig 
case,  from  the  lapse  of  time.  If  so,  it  was  his  own  f^lt.  I 
refer  to  Lloyd  v.  Collet^  (4  Br.  Ch.  Cas.  469  ;  4  Ves,  689, 
69Q,  note  (6)  S.  C.)  In  the  latter  book,  Lord  Loughfiorovgh 
18  reported  to  have  said,  ^^  There  is  nothing  of  more  impor- 
tance than  that  the  ordinary  contracts  between  mao  and 
ipan,  which  are  so  necessary  in  their  intercourse,  with  fach 
other,  should  be  certain  and  fixed ;  and  (hat  it  shoukl  l>e 
certainly  known  ^hen  a  man  is  boun^  and  when  not.  Thei^ 
is  a  difficulty  to  comprehend  bow  the  esseiitiab  of  a  cpotraet 
shoqid  be  dilTereut  in  Equity,  and  at  law.  It  is  one  tiling  to 
say,  the  time  is  not  so  essential  that  in  no  case,  in  which  the 
day  has  by  any  mean^  been  suffered  to  elapse,  the  Coofl 
would  relieve  against  it  and  decree  perforqiance-^The  con* 
duct  of  the  parties,  inevitable  accident,  &c«  might  indiice  the 
Court  to  relieve.  But  it  is  a  different  thing  to  say,  the  ap« 
pointment  of  a  day  is  to  hQ|ve  no  effect  i^t  all,  and  that  it  is 
not  in  the  power  of  the  parties  to  contract  that  if  the  agree* 
oient  is  not  executed  at  a  particular  tioiev  the  parties  shall  be 
at  liberty  to  rescind  it.  In  roost  of  the  cases,  there  have 
been  steps  taken.  Is  there  any  case  in  which,  without  any 
previous  communication  at  ^11  between  the  parties,  ttie  time 
has  been  suffered  to  elapse  ?  1  want  a  cas^  to  pcpye,  that 
where  nothing  has  been  done  by  tb^  parties,  this  Court  will 
hold,  in  a  contract  of  buying  and  selKng,  i^  rule  thjst  c^rtaio* 
ly  is  not  the  rule  at  law,  tliat  the  time  is  npt  an  essential 
part  of  the  contract.  H^re  no  st^p  has  been  taken,  from 
the  day  of  the  sal^,  forsi^  months  after  the  expiration  of  the 
time  at  which  the  contract  was  to  be  completed,  if  a  giv- 
en default  will  not  do,  what  length  of  time  will  do  ?  It  i% 
true,  the  plaintiff  must  have  considered  himself  bpuod  af- 
ter the  day.  3o  be  was.  He  could  not  take  advantage  of 
bis  own  neglect.  He  says, '  by  my  own  default  thi^  coDtrajCt 
is  void  in  law — 1  cannot  si^cceed  at  law — on  the  contraryi 
the  other  party  is  entitled  to  recover  back  the  money  he  haa 
paid  in  expectation  of  the  execution  of  his  contract — there* 
fore,  an  equity  arises  to  me.'    An  eqitity  out  of  his.  own  d^- 
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Icct !  It  if  a  singular  head  of  equity."  So,  in  (his  case;  the  party 
is  notable  to  perform,  because  he  does  not  make  himself  so.  In 
Benc^i  Y.  Lynch,{\  John.  Ch.  Rep.  370, 375)  the  Chancellor 
acknowledged  the  rule  as  laid  down  by  Ld.  Loughborough^ 
and  repeats  and  adopts  it  in  terms;  and  {p.  375)  he  declares 
the  general  rule  U^  be,  that  a  party  coming  after  the  day  for 
performance,  cannot  be  heard,  unless  he  justify  the  delay  by 
a  substantial  excuse ;  dnd  where  he  has  omitted  to  perform 
by  the  day,  without  such  excuse,  and  there  has  been  no  ac- 
quiescence on  the  other  side,  he  will  not  be  relieved;  in  sup- 
port of  which  he  cites  Newland  on  Contracts,  342,  and  Sug- 
dtn^s  L.  of  Vend.  Sd  Lond.  ed.  268  ;  Milward  v.  Earl 
Thanei,  (5  Vts.  720,  in  note,  S.  P.) 

The  only  questions  are,  what  was  to  be  performed  by  the 

appelhrnt,   and  whether  his   omission  was  excused.     He 

has  done  nothing  ;  and  before  he  could  call  for  aif execution 

of  the  contract,  he  should  have  put  himself  in  a  situation  to 

perform  it  on. his  part,  by  cancelling  the  mortgage.     True, 

this  was  done  before  bill  filed  ;  but  the  appellant  should 

have  been  ready,  in  this  case,  at  the  day.     I  cite  to  this 

point,  Cohon  v.  Thompson,  (2  Wheat.  Rep.  336,  341.)  Hep- 

hum  v.  Aidd,  (5  Cranch,  262)  was  cited  by  Mr.  Henry,  to 

shew  that  time  was  immaterial ;  and,  it  is  true,  the  general 

doctrine  is  laid  down  there,  and  in  Hepburn  v.  Dunlop,  (1 

Wheat.  170.)    These  cases  may  be  supported  on  the  ground 

of  waiver  ;  though  they  seem  more  properly  to  come  within 

the  distinction  we  have  advanced,  that  where  the  party'can" 

not  be  able  to  perform  by  any  act  exclusively  his  own,  he 

shall  be  excused ;   but  not  where  the  fault  arises  entirely 

from  bis  own  neglect     Suppose  we  admit,  then,  that  the 

appellant's  remedy  is  gone  at  law ;  the  whole  loss  is  owing 

to  himself.    To  permit  one  to  claim  equity  for  want  of  a 

remedy  at  law,  which  he  himself  has  thrown  away,  would  be 

most  extraordinary.     The  appellant  calls  on  the  Court  to 

relieve  bim,  because  he  has  not  done  his  duty.     The  rule, 

that  Equity  will  relieve,  upon  the  ground  of  there  being  a 

want  of  all  remedy  at  law,  does  not  apply.  The  cases  where 

Equity  has  disregarded  time,  are  those  where  the  party  has 

lost  his  remedy,  without  his  own  mere  neglect.  It  is,  indeed, 
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a  strange  equity,  as  Ld.  Loughborough  said,  which  is  to  grow 
out  of  the  negligence  of  the  party  who  seeks  it. 

But  suppose,  for  the  sake  of  argument,  that  Equity  would 
originftily  have  relieved,  under  such  circumstances  ;  it  will 
nc^  do  so  where  the  specific  performance  becomes  a  hard- 
ship, from  a  change  of  circumstances.  The  pUns  for  im- 
provement, which  w  uld  alone  prevent  almost  a  totallossof 
the  property,  are  defeated  by  Ellison^s  death.  His  Wife 
and  children  cannot  enter  into  his  commercial  views.  Take 
what  is  said  in  Seton  ▼•  Slade^  (7  Ves.  274)  for  a  gaidt 
— ^'  The  title  to  an  estate  requires  so  much  clearing  and  in- 
quiry, that  unless  substantial  objections  appear,  not  ooerely 
as  to  the  time,  but  an  alteration  of  circumstances  atTecting 
the  value  of  the  thing,  or  objections  arising  out  of  circum- 
stances, not  merely  as  to  time,  but  the  conduct  of  the  par 
ties  durii)g  tj^e  time,  unless  the  objection  can  be  so  sustain- 
ed, many  of  the  cases  go  the  length  of  establishing  that  the 
objection  cannot  be  maintained.^'  Take  what  is  here  said, 
as  a  criterion— 4he  Court  cannot  help  seeing  that  here  is  a 
change  of  circumstances.*  The  expectation  (if  any)  of  a 
rise  in  value,  frond  the  establishment  of  a  navy  yard  at  ^es- 
burgh^  is  defeatedi^ 

The  counsel  have  great  difficulty  in  seeing  how,  if  inad- 
equacy alone  be  an  insufficient  objection,  it  should  be  difler* 
ent,  when  taken  in  connexion  with  lapse  of  time,  or  the  otb- 
er  circumstances  in  the  case,  any  one  of  which  would  not, 
alone,  be  a  sufficient  defence.     But  the  Chancellor  is  not 
singular  in  taking  this  ground.  Both  Powell  and  Sugden  take 
the  same  view  of  it,  holding  that,  in  all  cases,  where  the 
price  is  inadequate,  the  Court  will  seize  upon  delay,  connect 
it  with  inadequacy,  and  refuse  to  interfere  upon  the  two 
grounds  together.     (2  Pow.  on  ConL  229.     SugdenU  L.  of 
Vend,  ^d  Am.  from  5th  Lond.  ed.  190.)     These  aotboR 
both  think  inadequacy  alone  not  sufficient  -,  but  otherwise, 
when  connected  with  lapse  of  time.     Possesaioo    beiog 
taken  does  not  vary  the  case.     This  was  holden  in  Saih 
age  V.   Taylor,    {Ckis.    Temp.  Talb.  234)   cited    by    the 
Chancellor.    The  true  principle  of  this  case  is  contained  in 
the  opinion  of  the  Chancelbr,  and  bis  words,  reiatiire  to  the 
taking  possession,  need  not  be  accounted  for,  by  supposing 
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that  be  had  some,  edition  of  the  work  not  seen  by  the  gentle* 
man.  That  it  was  taken,  is  evident  both  from  the  opinion 
and  the  decree.  In  Whorwood  v.  Simpson^  (2  Vem.  186) 
JlUy  V.  Deschamps,  (13  Fi?j.  225)  and  Rochfort  v.  Cres- 
vfick,  (2  Br.  P.  C»  296)  possessions  had  also  been  taken,  and, 
in  the  two  last  cases,  held  a  long  time  ;  yet  a  specific  per« 
ibrmance  was  refused. 

S.  Jones^  (same  side)  entered  into  a  very  full  etamina- 
tion  of  the  cases  cit^d  by  the  Attorney  General,  vindicated 
his  views,  and  enforced  apd  illustrated  his  arguments.     He 
said  the  doctrine,  as  stated  by  the  Lord  Chancellor,  in  Rad" 
clifft  V.  Warrington^  (12  Ves.  331,  332)  that  enforcing  spe- 
cific performance  is  not  a  matter  of  course  \  that  the  juris- 
diction is  not  compulsory  upcm  the  Court,  but  the  subject 
of  discretion  ;  that  the  question  is  not  what  the  Court  might 
do,    but  what  it  may  do  under  the   circunHtances,    runa 
through  all  the  cases,  to  the  period  of  our  revolution.     It  is 
true,  that  where  the  matter  is  peculiarly  the  subject  of  Equi- 
ty jurisdiction,  as  a  legacy,  the  Chancellor  has  no  more  dis- 
crefion  than  exists  at  law  ;  because,  to  exercise  it  might 
take  away  all  relief :  otherwise,  if  a  reitiedy  may  be  had  in 
either  Court.     The  exercise  of  discretion  is  safe,  because 
the  party  to  whom  relief  is  denied  may  still  go  to  law.     If 
at  the  revolution  this  was  the  law  of  England^  we  adopted 
it  by  our  constitution  ;  and  if  it  has  been  shewn  that  subse- 
quent to  this  period  the  English  Chancellors  followed  new 
rules,  this  Court  were  not  bound  to  follow  (hem.     He  sai^ 
this  not  to  disparage  the  decisions  of  the  English  Courts. 
Reason  on  the  other  side  of  the  Atlantic  is  the  same  as  here ; 
bat  if  the  English  rule  has  undergone  no  alteration  with  us^ 
it  is  the  safest  to  abide  by  it.     He  agreed,  that  obiter  dicta 
of  Lord  Eldon  had  thrown  doubts  upon  the  question,  but 
Dothing  more.    There  is  no  case,  even  in  England^  deciding 
directly  that  inadequacy  is  an  insufficient  objection  to  a  spe- 
cific performance. 

In  Mortimer  v.  Capper,  (1  Br.  CA.  Rep.  1 58)  a  case  is  cited, 
and  in  P.  Wms,  are  several  cases  in  which  a  great  change  in 
the  value  of  the  property^  even  after  the  baiigaiui  was  held 
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enough  to  deny  a  specific  execution.  And  Ex  parU  Minor, 
(1 1  Fes.  559)  will  be  found  a  case  in  which  the  same  ground 
was  taken,  even  as  to  an  auction  sale. 

The  principle,  that  a  sot  is  never  in  a  fit  situation  to  do 
business,  is  not  only  sustained  by  the  authorities,  but  recog- 
nized by  the  statute,  {sess,  44,  cA.  109)  giving  over  the  man- 
agement of  his  affairs  to  the  town  officers. 

Cases  had  been  cited,  to  shew  that  there  can  be  no  exer- 
cise of  discretion,  where  the  remedy  was  gone  at  law  ;  but 
these  were  cases  in  which  the  remedy  is  exclusively  equita- 
ble, like  Attorney  General  v.  Day,  (1  Ves.  218,  221)  which 
related  to  the  execution  of  an  order  made  upon  a  Master's 
report ;  and  the  party  never  could  have  gone  to  law.  On 
this  ground  relief  was  granted.  Talking  of  discretion  does 
not  always  pre-suppose  an  existing  present  remedy  at  law. 
There  are  cases  where  it  will  be  exercised,  though  there  be 
no  such  remdfiy.  In  Hkk  v,  Phillips^  {Pree.  in  Ch*  575) 
there  was  none,  and  yet  the  Court  exercised  their  discretion 
in  denying  a  specific  performance. 

J.  V*  Henry,  in  reply.  I  presume  it  would  not  Bave 
be(  n  contended,  that  the  appellant  lost  all  remedy, by  default, 
in  not  tendering  a  deed  on  the  1st  of  June,  and  by  not  then 
being  in  a  capacity  to  convey,  if  there  were  no  inadequacy 
in  the  case.  As  to  the  impediment  arising  from  the  nior^ge, 
I  cite  Pom.  on  Con.  266-7,  where  the  author  says,  "  It  will 
make  no  difference,  in  respect  to  performance  |n  specie,  al- 
though it  be  evident,  from  the  person's  own  showing  who  in- 
stitutes the  suit,  that  be  had  not,  at  the  time  of  entering  into 
the  agreement  respecting  which  the  suit  is  preferred,  a  good 
title  to  the  hereditaments  which  are  the  subject  of  it."  He 
relies  on  Longford  v.  Pitt,  (2  P.  IVms.  629)  where  the  Mas- 
ter of  the  Rolls  said,  '^  It  is  enough  that  the  party  have  title 
at  the  time  of  the  decree ;  which  is  always  the  single  subject 
of  inquiry  on  reference.^^  He  illustrates  his  doctrine  by 
the  case  where  an  act  of  parliament  was  required  to  make 
the  title  perfect. 

It  is  said,  there  is  a  distinction  between  a  defect  remoTea- 
hle  by  the  act  of  the  party,  and  some  other  power ;  that,  in 
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the  latter  case,  he  is  more  favoured.  Why  so  ?  Is  not  one  Albany, 
more  blameable,  when  he  contracts  to  sell  an  estate  in  the  ^^^v^^^^  ' 
power  of  another,  than  where  it  is  under  his  own  control  ex-  Seymour 
clusively  ?  In  Wynn  v.  Morgan,  (7  Ves^  202)  the  general  D«ii«y. 
principle  is  advanced,  that  time  is  not  material,  in  the  eye  of 
a  Court  of  Kquity,  and  that  it  is  enough  that  the  party  seek- 
ing performance  have  a  title  at  the  hearing.  I  admit  it  is 
different,  where  time  is  of  the  essence  of  the  contract,  as  in 
the  case  of  the  South  Sea  stock  agreements.  A  want  of  title 
is  certainly  more  material  than  a  mere  lapse  of  time  for  a 
few  days ;  and  yet  it  has  been  uniformly  held,  that  the  for- 
mer should  be  relieved  against.  This .  was  so  in  ffynn  v. 
Morgan,  {7  Ves,  202)  and  in  Mortlock  v.  BulUr^  (10  Ves. 
315)  and  in  Jenkins  v.  Hitesy  (6  Ves.  646)  and  in  Davis  v. 
Hone,  (2  ScA.  &  Lef»  352.)  In  Day  v.  Nt^man,  (2  Cox, 
77)  which  has  been  triumphantly  cited  against  us,  the  Mas- 
ter of  the  Rolls  explicitly  declares,  {p.  83)  that  lapse  of 
time  is  no  objection.  Cluie  v«  Robison,  (2  John*  Rep.  595, 
614)  recognizes  the  same  rule.  The  decree  was  reversed 
in  that  case,  upon  the  express  ground  that  though  the  party 
bad  no  title  when  he  first  came  to  perform ;  yet  the  objec- 
tion was  obviated  at  the  time  of  the  decree.  Hepburn  v. 
Auld^  (5  Cranchj  262)  establishes  the  same  point. 

That  the  appellant  is  without  remedy  at  law,  is  a  power- 
ful reason  in  favour  of  a  specific  performance.  At  law,  the 
appellant  must  have  averred  performance,  or  a  tender  of 
performance,  on  the  Ist  of  June.  This  was  a  condition 
precedent.  We  could  not  perform  at  that  day  ;  and,  there- 
fore,  our  legal  remedy  is  gone.  Mevfland  on  Cont.  89,  says, 
that  Courts  of  E«)uity  afford  assistance,  as  to  land  or  real 
estate,  principally  in  those  cases  where  Courts  of  law  are 
incapable  of  giving  to  the  party  the  remedy  which  be  seeks ;  . 

tboQ^,  he  says,  that  contracts  relating  to  stocks  and  personal 
chattels  are  an  exception.  In  Flint  v.  Brandon,  (8  Ves, 
163)  the  Master  of  the  Kolls  says,  ^Mt  is  only  where  the 
legial  remedy  is  inadequate  or  defective,  that  it  becomes  ne^ 
cessary  for  Courts  of  Equity  to  interfere."  In  Errington 
V.  Ayntsley,  (2  Br.  Ch.  Rep.  341)  it  is  said,  (p.  343)  "  A 
specific  performance  is  only  decreed  where  the  party  wants 
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the  thing  in  specie,  and  cannot  have  it  in  any  other  iray.*' 
{Davis  V.  Hone,  2  Sch.  <Jr  Lef.  347,  S.  P.)  Mitford,  in 
his  Treatise  on  Pleadings^  p.  95-6,  advances  the-  same 
doctrine. 

I  have  given  several  cases  in  which  it  was  held,  that  be- 
cause the  party  was  remediless  at  law,  he  should,  therefore, 
be  relieved  in  Equity.  Other  reasons  are,  that  several  of 
the  respondents  are  infants.  They  are  trustees  ;  and,  both 
at  common  law  and  by  the  statute  of  4nn^  {i  R»  L*  \  48,  <• 
7)  the  remedy  is  confined  to  a  Coiurt  of  Equity  alone.  This 
contract  is  one  of  exchange.  The  specific  thing  is  in  qucs;- 
tion  ;  find  the  case  is  distinguishable,  in  this  respect,  from 
most  of  those  where  money  was  the.  con^idleration  on  one 
side. 

I  know  not  what  use  gentlemen  intended  to  make  of  1 
Mad,  339,  as  to  what  covenants  are  necessary  in  a  deed. 
We  have  never  refused  to  give  a  deed,  including  all  the  cov- 
enants contemplated  by  our  contract.  Th^^^  ^^'^ '^'^^^^^ 
than  Ellison  agreed  to  enter  into  on  his  part.  In  Bniitr  v. 
O^Heary  (1  Dess.  Rep,.  382)  the  party  could  not  make  out  a 
title  at  the  hearing ;  s^ndjudsonv,  fVass,  (1 1  Jphi.  52S}  an4 
Hasbrouck  v.  Tappen^  (15  John,  200)  merely  shew  the  strict- 
ness which  prevails  at  law.  In  AlUt/  v.  Deschamps,  (13 
Ves.  225)  there  was  not  only  ^  change  of  circumstances, 
but  the  party  had  lain  by  fpr  three  ye^rs,  without  any  excuse 
of  his  default.  This  was  held  an  abandonment,  upon  th^ 
peculiar  facts  of  the  case.  Kien  v.  Stukely,  {Gilb.  Rep.  155) 
confirms  our  doctrine  that,  to  make  lapse  of  time  material^ 
it  must  be  of  the  essence  of  the  contract.  An  intentioa 
tp  pay  in  South  Ses^  stock  was  fiHj^trated  by  delay.  That  this 
is  the  sense  of  the  rule  appears  also  from  Lewis  v.  Ld.  Lech^ 
mere,  (2  Eq.  Cas.  ahr,  20,  pL  1 7.)  Time  was  there  deemed 
materia),  because  the  stock  fell.  Where  is  the  anai<^  be* 
tween  that  and  this  case  ?  Here  is  land  of  ascertained  val« 
ue.  There  was  stock  continually  fluctuating  in  its  price. 
Lloyd  V.  Colleiti  (4  Br.  Ch.  Cas,  469)  is  remarked  apoa  in 
Mwland  on  Contu  242.  That  author  says,  if  considerable 
time  has  elapsed,  without  sufficient  reason  to  excuse  the  de--^ 
Uy,  Courts  of  Equity  now  decline  decreeing  a  specific  pert 
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JbraiaDcey  and  states  Lloyd  v»  CoIUtt  as  illastrative  of  the     albant, 
position.    There  were  repeated  applications,  in  that  case,    ^^J]^:J1^^* 
to  perform,  and  the  contract  was  held  to  be  abandoned.    In 
Milward  v.  Earl  Thatuty  (6  Ves.  720,  note  b.)  the  parties 
ilifiered  as  to  the  corji^mction  of  the  agreement ;  and  there 
was  a  delaj  of  7  years.    That  the  party  must  be  ready^  de- 
^rous^  prompt  and  eager,  as  ss^id  by  that  case,  is  a  figurative 
eipressiopy  which  means  merely  that  he  must  not  be  negli- 
^nt.   Possession  was  delivered  in  the  present  case.     There 
was  a  part  execution.     Colsonv.  Thompson,  (2  fVheaU  336) 
was  a  case  of  gross  neglect,  in  not  effecting  a  survey,   Hep^ 
bum  y.  Dunlopj  (I  id,  179)  says  nothing  about  the  lapse  of 
ttnne,  but  contains  the  principle,  that  if  the  title  be  good  at 
the  decree  it  is  enough.     Siigden,  190,  is,  I  admit,  against 
us,  if  the  text  were  to^and  by  itself;  but  the  cases  on  which 
it  18  bottomed  are  of  contracts  where  either  tirne  was  of  the 
essence  of  the  contract,  or  there  was  fraud  or  abuse  of  confi- 
dence.    To  have  been  borne  .out  by  the  cases  as  to  time,  he 
should  have  qualified  bis  rule,  by  providing  that  it  shouJd  be  of 
the  essence  of  the  agreement.    2  Powell  on  Contr.  229,  330, 
presents  a  class  of  cases  where  the  contract  should  not  have 
been  executed,  even  if  there  had  been  no  dcfay,  .  Rochfort 
v.  Creswick,  (2  /?r.  P.  C.  296)  was  tried  by  the  rule  as  to 
lainiess  and  honesty  ;  and  in  Harrington  v.  Wheeler,  (4  Ve8», 
686,)  cited  also  in  Mwland  on  Contr.  243  iz  244,  there  was  a 
lapse  of  6  yean  ;  no  act  done  towards  execution,  and,,  in  the 
mean  time,  the  vendor  had  agreed  to  convey  to  a  third  per- 
son.    Benedict  v.  Lynch,  (1  JoAn.  CA.  Rep.  370)  is  also  ci- 
ted.    It  will  merely  be  necessary  to  cead  the  caption  of  that 
case  to  see  that  it  cannot  apply.    The  agreement  was  de- 
dared  to  be  void,  in  terms,  by  the  parties ;  and  the  Chancel* 
lor  relies  upon  this  express  provision.    He  thinks  that  the 
parties  may  make  the  time  material  by  express  agreement, 
though  it  had  been  formerly  held  otherwise ;  and  he  also  re- 
lies opon  the  fact  that  there  was  no  excuse  for  the  delay. 
The  want  of  this  excuse  is  included  in  his  general  rule  laid 
down  at  pages  375,  376.     That  ruje  is  correct.     It  excepts 
a  case  of  acquiescence.    We  are  suflered  to  remain  in  pos- 
I  without  objection  3  and  fall  directly  within  tb^  quali- 
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fication.  He  afterwards  repeats  the  same  idea ;  and  the  case 
has  no  application,  until  it  be  shown  that  Seymour  has  re- 
leased bis  claims.  So  far  from  this,  here  was  a  cotempora- 
neous  delivery  of  possession  by  both  parties.  We  saj  that 
where  the  time  slips  by,  being  of  the  esience  of  the  contract, 
it  is  never  an  objection  to  a  specific  execution,  unless  the  par- 
ty, who  alone  can  be  injured,  .promptly  refusea  to  coa^te 
the  purchase  on  this  ground.  Hick  t.  Phillips,  (Prtc.  in  CA. 
575)  was  an  effort  to  impose  copyhold  upon  the  party  to* 
stead  of  freehold.  Hanger  v.  £y/es,  (31  Fin*  540,  (A)  pi*  ' 
1 ,  2  POW0  on  Cont.  230,  S.  C.)  was  an  utter  incapacitj  to 
convey  at  the  day  ;  and  Pincke  v.  CurUis^  (4  Br.  Ch.  Rap, 
328,  Ktwland  ori  ConL  231,  S.  C.)  waa  not  only  an  omis* 
aion  at  the  day,  but  this  was  foJIowed  by  communicatioo  be* 
tween  the  parties,  and  there  was  no  gffort  to  procure  a  per- 
formance, and  no  acquiescence  in  the  delay  by  the  party  lojii* 
red,  yet  a  performance  was  decreed.  Newland,  (p.  246.) states 
the  case  of  Gutst  v.  Homfray,  (5  Vtu  818)  too  strongly. 
The  cases  stated  by  him  are  mostly  of  auction  sales,  where 
time  is  material  ;  and  the  case  from  5  Vts.  818,  admitted 
delay  as  an  objection,  because  no  title  could  be  made  out ; 
and  the  vendee,  for  that  reason,  declined  going  on. 

On  the  whole,  the  cases  are  not  opposed  to  the  doctrint 
for  which  we  contend.  In  no  case,  where  time  was  not  of 
the  essence  of  the  contract,  has  a  short  delay  been  holden 
any  objection,  especially  if  imputable  to  an  incumfbnince,  or 
want  of  title,  which  may  be  removed.  A  bill  ca^nnot  be  filed 
till  af^^r  the  day  passes.  If  delay  be  a  sufficient  •objectioD, 
why  all  this  doctrine  in^  relation  to  lapse  of  time  ?  The  par- 
ty may  always  file  his  bill  at  a  short  day,  as  was  done  in  this 
instance ;  and  if  the  incumbrance  is  removed  before  the  de« 
cree,  it  is  enough.  Ellison  is  in  fault  as  much  as  Seymour. 
The  former  took  no  step  towards  a  performance  of  the  con- 
tract, thoiTgh  he  did  no  act  to  disafiirm  it* 

Shall  the  incumbrance  and  delay,  then,  though  nothing  in 
themselves,  become  effectual  when  added  to  inadequacy, 
which  is  also  nothing  ?  and,  when  taken  together^  make  a 
whole,  which  is  to  constitute  a  defence  ?    It  would  be  like 
adding  and  giving  effect  to  1^  series  of  cyphers. 


OF  THE  STATE  OF  NEW-YORK. 


49i» 


Occasional  intoxication  is  no  defence,  unless  it  has  result- 
ed in  a  total  prostration  of  the  mind.  (l  Paw.  en  ConL  29, 30.) 

Jones*  We  do  not  rely  upon  occasional  intoxication  as 
constituting  an  objection.  Our  position  is,  that  habitual  in- 
toxication, producing  mental  debility,  disqualifies  the  party 
to  contract,  the  same  as  any  other  disease  of  the  mind. 

Henry.  Cook  y,  Ciayworthy  (18  Fw.  12)  contains  the 
wfaole  doctrine  upon  this  subject ;  and  I  shall  content  my- 
self widi  referring  to  that  case.  The  note  at  page  14  of 
that  book  is  relied  on  against  us  ;  but  when  this  speaks  of  tn- 
toxicatioo  as  a  disability,  it  means  a  state  of  actual  intoxica- 
tion at  the  time  of  the  contract*  Habitual  intoxication,  or 
mental  disability  from  any  other  cause,  is  not  proved. 

These  parties,  then,  stood  on  a  footing  of  perfect  equality, 
so  far  as  capacity  and  means  of  judging  were  concerned ;  and 
is  it  to  be  tolerated  that  mere  inadequacy,  not  sufficient  to 
evince  fraud,  shall  defeat  a  bill  for  specific  performance  ? 
The  consequences  would  be  monstrous.  A  large  land  hold- 
er sells  to  a  farmer  at  $\  per  acre  payable  by  instalments. 
The  day  of  paying  one  of  these  instalments  passes  ;  and  the 
land  was  in  fact  worth  $2.  Shall  the  vendor  have  it  in  his 
power  to  decline  a  conveyance  upon  such  ground  ?  One 
wishing  to  exchange  a  commercial  for  an  agricultural  life, 
selects  his  residence,  and  purchases  of  the  farmer,  at  ^40 
the  acre,  what  was  worth  but  ^20.  On  becoming  sick  of 
his  bargain,  may  he  be  off  ?  This  is  a  plain  case  of  the 
pretiumaffeciionis  ;  and  yet  the  Chancellor's  doctrine  allow^ 
a  place  for  repentance.  This  is  inadequacy,  per  se.  The 
same  rule  must  be  extended  to  large  speculations  in  cities 
where  the  price  of  the  subject  falls.  The  only  safe  rule  is 
the  one  for  which  we  contend,  that  the  inadequacy  must  be 
such,  per  «e,  or  connected  with  other  circumstances,  as 
shall  be  proof  of  fraud  ;  otherwise,  what  shall  be  the  stand-. 
ard  in  a  country  where  real  estate  fluctuates  in  value  as  it 
does  here  ?  Allowing  the  objection,  of  inadequacy  per  se^ 
makes  the  Chancellor  the  arbiter  of  every  bargain. 

I  propose  briefly  to  examine  the  cases  on  this  subject,  as 
they  arise  iu  chronological  order*   Parker  v.  Palmer^  (1  CA. 
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Cas.  42).  is  not,  as  supposed  by  gentlemen,  given  op.    It  is 
not,  as  supposed,  barren  of  fact.    It  is  a  strong  case.    The 
execution  of  a  mere  bet  upon  contingency  was  decreed, 
though  inadequacy  was  conceded.  Phillips  v.  Bucks,  {\  Vem. 
227,  229)  lays  down  a  general  position  which  runs  through 
a  number  of  cases  ;  but  there  had  not  been  fair  and  open 
dealing.     Bemy  v.  Pitt,  (2  Vern.  14)  was  an  unconscionable 
bai^in  with  an  heir  for  his  expectancy  ;  and  in  the  Marquis 
of  Normanby  v.  Berkly,  (5   Vin,  639)  not  a  single  fact 
is  stated  ;   and  the  general    position  taken   is,  what  we 
admit,  that  the    contract    must  be  fair.      It   is  supposed   • 
that  a  jury    might   mitigate   the  damages.     So    far  it  is 
not  law ;  and  the  whole  case  is  rendered  of  doubtful  aa- 
thori*y  by  such  a  position.     A  jury  cannot  mitigate^  unless 
the  contract  betrays  absolute  folly.     Even  there,  the  rule 
prevails  in  no  case  except  where  there  is  fraud  or  imbe- 
cility.    Green  v..  Grten^  (5  Vin.  538,  pU  19)  was  a  dealing 
in  relation  to  a  mere  expectancy,  and  yet  the  Court  refused 
to  set  it  aside.     Yowig  v.  Cltrk,  (Prec.  in  CA.  538)  iHu«- 
trates^the  danger  of  depending  for  a  guide  upon  the  general 
rules  laid  down  in  cases,  without  going  to  the  circumstan- 
ces.    We  are  told,  on  the  authority  of  this  case,  that  tbe 
contract  must  be  free  from  all  exception,  by  reason  of  under 
value.  The  Lord  Chancellor  said,  that  the  contract  was  un- 
reasonable, or  founded  in  fraud,  and  dismissed  the  bill,  and 
left  the'  party  to  law.  The  facts  shew  fraud — viz.  a  conceal- 
ment of  the  leases — a  palpable  suppressie  vert,  one  branch 
of  the  very  definition  of  fraud.     It  is  not  a  case  of  mere  in- 
adequacy, though  it  was  relied  on  as  such,  and  is,  undoubt- 
edly, a  leading  case  upon  which  the  doctrine  contended  for 
on  the  other  side  is  founded.     In  5  Vin.  533,  pL  32,  will 
be  found  a  string  of  cases,  from  Lord  Harcourt'^s  manuicript 
tables,  containing  the  principle  that  Equity  will  not  carry 
unreasonable  agreements  into  execution.     At  page  53S^pL 
21,  a  specific  execution  was  denied,  because  the  plaintiff  bad 
shuffled,  and  a  distinction  was  drawn,  which  runs  through  all 
the  cases,  between  stock  and  land  contracts,  and  the  reason 
is  given.     The  same  page,  548,  pi,  9,  says, "  Contract  for  S. 
S.  stocky  at  an  unreasonable  price,  set  aside/'  referring  to 
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the  case  of  TTiompson  v.  Harcourt,  (2  Br.  P.  C.  4\5.)  The 
result  given  is  inaccurate  ;  and  it  shews  how  little  reliance 
can  be  placed  upon  these  manuscripts.     Rochfort  v*  Cres* 
wick,  (2  Br,  P.  C.  296)  respects  the  fairness  of  the  agree- 
ment ;  one  of  the  qualifications  of  the  rule  which  we  laid 
down  in  the  opening.     Kten  v.  Slukely^  (fiilb*  Rep.  155) 
was  a  contract  for  lands,  at  40  years  purchase,  which  were 
not  worth  more  than  1 5.     The  intention  was,  to  pay  ia 
South  Sea  stock,  and  a  specific  execution  was  denied,  on  the 
ground  that  the  time  had  elapsed,  and  the  stock  fallen.  That 
was  a  case  where  time  was  of  the  essence  of  the  agreement.. 
Gentlemen  persist,  that  Thompson  v-  Harcourty  (2  Br.  P. 
C   415)  is  correctly  considered  by  the  Chancellor  a  mere 
case  of  inadequacy.    What  we  say  is,  that  be  should  not 
have  placed  it  on  the  ground  of  inadequacy  alone.    The 
contract,  in  that  case,  could  not  have  been  executed  at  the 
opening  of  the  books,  and  the  vendor  could  never,  there- 
fore, have  succeeded  at  law ;  yet  the  Cdurt  say  to  the  pur- 
chaser upon  a  bill  for  execution,  ^^  You  shall  pay  at  the  rate 
of  920  per  cent,  on  the  £290  j^'  and  leave  the  case  there* 
The  contract  was  not  only  executed,  but  this  was  done  bj 
the  halves.     Powell^  a  man  of  deep  learning,  in  his  treatise 
on  contracts,  (2d  vol.'  p.  232)  says,    of  this  case,  that  the 
execution  of  the  contract  was  decreed  by  Chancery,  on  the 
ground  that  a  subsequent  change  in  value  or  circumstances 
could  not  impair  its  validity,  and  that  this  decree  was  affirm- 
ed in  the  House  of  Lords.     He  does  not,  therefore,  under- 
stand  it  as  the  Chancellor  does.     This  case  was  decided  in 
1722.     Now  I  refer  to  Sqidre  v.  Baker,  (5  Vin.  549,  pi.  12) 
decided  in  1 726,  only  4  years  after,  where  it  is  said,  "•  A  writ- 
ten agreement  being  unreasonable,  the  Court  would  not  car- 
ry it  into  execution,  but  decreed  that  it  be  delivered  to  the 
party  for  whose  benefit  it  was  designed,  that  he  may  have  an 
opportunity  to  make  the  most  of  it  at  law."     Now,  I  ask, 
how  does  this  last  consist  with  TJiompson  v.  Harcourt  ?  Yet 
the  Chancellor  cites  both  cases  as  supporting  the  same  posi- 
tioD.     Savage  v.  Taylor,  {Cas.  Temp.  Talh.  234)  went  up- 
on the  unfairness  of  the  party,  and  the  facts  will  b^^seea 
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clearlj  to  warrant  that  ground.  Inadequacy  is  not  eves 
mentioned.  Bamardiston  v*  Lingroood,  {^Mk.  133)  coo- 
tains  the  general  proposition  only,  that  the  barg;ain  being 
bard  is  an  objection  to  a  specific  performance.  Bat  the 
agreement  was  made  while  the  vendor  was  in  distress,  aod 
there  was,  in  fact,  misapprehension.  The  Court  say,  if  the 
agreement  had  been  fair  they  would  have  decreed  a  convey- 
ance. Accordingly,  in  Goring  v.  Mish,  (3  id,  187,  188)  it 
is  said,  the  discretion  which  the  Court  exercises  is  not  arbi- 
trary, but  referrible  to  general  rules.  Buxton  v.  Lister,  (3 
id.  386)  is  relied  on  against  us ;  but  it  merely  reiterates  the 
{general  rule,  that  the  agreement  should  be  certain^  fair  znA 
ju$t.  This  was  a  case  of  personal  property.  In  Joyms  v. 
Siathamy  {id.  388)  there  was  circumvention.  The  same 
spirit  pervades  the  whole  of  Lord  Hardwicke^s  decisions. 
See,  also,  City  of  London  v.  Nashj  {id.  612  ;  1  Ves.  12,  S. 
C.)  where  a  specific  execution  was  boldcn  oppressive,  and 
an  issue  directed  to  ascertain  the  damages.  In  Underzaood 
V.  Hitchcoxy  { 1  Ves.  279)  he  says,  "  the  rule,  that  decrecii^ 
specific  performance  is  discretionary,  is  well  known*,  that  to 
warrant  this,  it  should  be  in  writing,  fair  in  ail  its  parts,  amd 
for  adequate  consideration.''  This  case  depends  partica- 
hrly  upon  the  policy  of  the  English  Courts,  who  give  all 
possible  effect  to  family  settlements.  At  p.  280,  it  is  treated 
upon  this  ground,  and  said,  the  estate  was  intended  by  tbe 
uncle  as  a  benefit  to  the  defendant  and  his  family. 

Faine  v.  Broion^  cited  by  counsel  in  2  Ves,  304,  was 
a  case  where,  if  a  stranger  bad  been  a  purctiaser,  the  vendor 
would  have  lost  half  his  estate.  To  decree  a  specific  perfor* 
mance  would  have  been  equivalent  to  decreeing  a  penalty. 
Beside,  the  vendor  was  intoxicated  at  the  tim^.  In  1  FonbL 
J^Cewland  and  Powell^  this  case  is  not  mentioned  at  all^  with 
reference  to  the  question  of  inadequacy. '  If  the  purchaser 
had  been  the  brother  himself,  Ld.  Hardwicke  would  still  have 
told  him  he  was  a  volunteer,  and  not  entitled  to  relief.  Popt 
V.  Roots,  (7  Br.  P.  C.  1 84  ;  I  id.  370,  TomL  ed.)  is  not  law. 
It  will  be  seen,  by  2  Pow.  on  Contr.  76,  62,  and  J^tnl.  on 
Con.  82, 3,  4,  5,  that  it  has  been  overruled  in  its  broad  sense, 
and  has  resulted  in  this,  that  no  after  inequality  can  prevent  a 
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ipecific  performance,  if  the  contract  was  for  adequate  con* 
sideration  when  made*  Morlimtf  v.  Capper,  (I  Br.  Ch.  Ca$. 
156)  before  cited,  proves  this  rule  conclusively*     The  bar- 
gain was  fair,  and  though  the  inadequacy  was  great,  it  was 
(executed.     HeaihcoU  y.  Paigrion,  (2  Br.  Ch.  Cas.  17*)  re- 
peats the  doctrine,  reviews  the  last  case,  and  speaks  of  rest- 
ing the  question   of  specific  performance  on  the  market 
price,  as  an  absurdity.     It  takes  the  difference  between  the 
effect  of  mere  inadequacy,   and  the  evidence  arising  from 
gross  inadequacy.     It  is  said,  '^  Here  is  no  evidence  of  dis- 
tress— nothing  but  inadequacy  of  value— ^and  if  that  could 
be  made  the  rule,  the  least  circumstance  which  varied  the 
next  case  which  occurred  migh^  make  the  difference  ;^'  thus 
giving  the  rule  for  which  we  contend,  in  the  most  luminous 
manner.     The  parties  stood  on  equal  ground  :  the  contract 
should  have  been  executed,  and  it  was  executed  accordingly. 
Day  v.  Xewman,  (2  Cox^  77}  is  correctly  relied  upon,  as 
giving  force  to  the  objection  of  simple  inadequacy.     Lord 
Alvanley  and  Lord  Rosstyn  are  noted,  as  being  the  only 
Chancellors  who  had  recognized  this  doctrine,  or  attempted 
to  break  in  upon  the  opposite  rule.     {X^wland  on  Contr. 
66.)    To  my  mind  there  was  evidence  of  overreaching  in 
the  vendor,  and  imbecility  in  the  vendee.     It  was,  in  fact, 
a  case  of  constructive  fraud,  arising  from  inadequacy  and 
overreaching,  though  t^ord  Alvanley  chooses  to  deny  tbisi 
and  places  the  case  upon  the  foundation  of  simple  inadequa- 
cy.    Yet,  ii^  the  same  year,  (1788)  a  correct  view  of  the 
subject  had  been  taken  by  the  Court  of  Exchequer,  in  CoU^ 
ier  V.  Brozon^  (1  Coo?,  428.)     In  that  case  it  was  insisted, 
{id*  p.  431)  that  inadequacy  alone  was  an  objection,  hut  de- 
nied by  the  Court,  in  so  many  words,  and  the  rule  stated  as 
we  contend  for  it.     Collet  v,  Wollasion,  (3  £r.  Ch.  Cas. 
338)  decided  in  1791,  was  an  agreement  to  assign  stock  ; 
and  by  leaving  the  party  to  law  he  would  get  the  value* 
Perkins  v.  Wrighi,  (3  Harris  4)-  M^Henry,  S24)  quoted  by 
gentlemen,  is  plainly  not  law.     It  even  goes  the  length  of 
impeaching   the  contract,    from  a  subsequent    accidental 
change  of  value  ;  against  which  the  rule  is  now  clearly  set- 
tled, by  caises  respecting  annuities^  destructipn  by  fire,  or  by 
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ALB  ANT,     earthquakes.      (Poole  v.  Shtrgold,  2  Br.  Ch.   Cos.  118. 

October,  18M.    »     ,  r  ^    . ,    «-.     v 

^,,„J.,Jr  Jackson  v.  L«i?er,  3  td.  605.) 

WXt<«  V.  DamoTij  (7  Fc^.  30)  was  an  auction  case.    Lord 
Jiossli/n  had  decreed  against  a  specific  performaDce,  on  ih^ 
ground  of  inadequacy  ;  and  Lord  Eldon  denies  his  doctrine, 
going  on  the  ground  that  it  is  an  auction  sale  ;  but  the  broad 
proposition  which  he  lavs  down  after  this,  denies  the  objec- 
tion of  general  inadequacy.      Fiint  v.  Brandon^    (8  Ves, 
163)  has  no  application  ;  but  in  Emery  v.  Wase^  {id.  505, 
517)  Lord  Eldon  confirms  his  former  doctrine,  saying  that 
mere  difference  of  value,  though  considerable,  is  no  objec- 
tion.    The  refusal  to  decree  an  execution,  in  that  case,  was 
on  the  ground  that  the  Court  will  never  compel  the  husband 
to  exercise  his  authority  over  his  wife  for  that  purpose. 
Again  :  in  Cotes  v.   Trecoihkk,  (9  Ves.  246)  Lord  £Wa» 
says,  inadequacy  does  not  depend  on  one's  giving  preiiumaf* 
fectionis,  and  to  niake  it  available  it  must  be  such  as  shocks 
the  conscience.     The  prttium  affectionis  does  not  mean  at- 
tachnient  merely,  but  any  peculiar  motive  which  leads  to  a 
purchase,  even  for  the  sake  of  selling  again.     The  odious 
appellation  of  fraud  can  never  he  applied  to  such  specula* 
tions.     Try  the  rule  by  this  case.     Adniitting  that  Eliismi 
purchased  with  a  view  to  the  navy  yard,  and  was  disappoint- 
ed, and  allowing  that  he  gave  too  much,  should  a  specific  ex- 
execution  be,  therefore,  denied  ?     Sir  Samuel  Romilltf^  in 
citing  7t7/y  v.  Peers^  (10  Ves.  301)  from  his  own  notes,  adds 
to  what  is  mentioned  by  the  Chancellor,  of  that  case,  that  on 
a  cross  bill  it  appeared  to  be  a  case  of  clear  fraud  ]  and  it  is 
on  the  latter  ground  that  we  must  take  performance  to  hare 
been  denied.     Mortlock  v.  Butler^  the  principal  case,  beside 
'  being  one  of  an  auction  sale,  went  on  the  ground  that  the 
agent  had  no  power  to  sell,  and  had  imposed  upon  the  trus- 
tees. There  would  have  been  a  breach  of  trust,  also,  had  the 
trustees  conveyed.     It  is  the  rather  to  be  inferred,  that  the 
case  cited  by  Sir  Samuel  RomUli/  went  on  the  ground  of  fraud 
disclosed  in  the  cross  bill,  because  in  fVestem  v.  Russell^  (3^ 
Ves.  4r  Bea.  1 87, 1 90,  A  D.  1 8 1 4)  he  denied  that  inadequacy 
18  a  defence,  and  says  he  pressed  it  in  vain  in  Mortlock  v« 
tkUler^  B.nd  it  never  had  been  holdcn  sufficient. 
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I  forgot  to  notice,  in  the  order  I  bad  prescribe  to  mjrseift 
the  case  oi  Adams  v.  Weare^  (1  Br.  Ck.  Ca».  ^68)  decided 
in  1784,  which  was  a  case  of  60  years  parchase,  upon  the 
faith  that  the  vendee  could  mi^ke  the  subject  worth  what  be 
gave,  by  oblainingcertain  mill  privileges.  The  inadequacy 
was  plain,  bat  as  there  was  noevidenice  of  fraud  or  mistake, 
a  specific  execution  was  decreed,  and  the  Chancellor  lays 
down  our  rule,  strongly.  , 

Mason  V.  Armitagey{lS  Ves*  25)  merely  qudlifies  the  rule 
for  which  we  contend,  by  admitting  a  mistake  to  be  a  de* 
fence.     In  Willanv.  WUlan^  (16  Vts.  83)  surprise  is  men- 
tioned as  another  qualification ;  and  the  Chancellor  enters 
fully  into  the  distinction  for  which  we  contend  between  the 
force  of  circumstances  which  will  operate  to  set  aside  an 
agreement,  on  the  one  hand,  or  deny   its  execution  on  the 
other.     Cadman  v«  Horner^  ( 1 8  Vts.  1 0)  gives  misrepresen- 
tation as  another  qualification  of  our  rple ;  and  does  not 
touch  the  question  whether  inadequacy  is  a  c^fence,  per  se% 
In  BuckU  V.  Mitchell,  {id.  I II)  Sir  H^.  Grant,  Master  of  the 
Rolls,  says,  ^*  a  contract  for  a  purchasjs  is  an  equitable  title ; 
and  the  person  having  such  title  is,  in  Equity,  to  most  pur- 
poses, considered  as  the  complete  owner  of  the  estate.     It^is 
trae  that  Equity  does  not  in  every  case  lend  its  aid  to  car|ry 
a  contract  for  a  purchase  |nto  execution  ;  but  it  does  not  ar- 
bitrarily execute  one  contract  and  refuse  to  execute  another. 
Some  ground  must  be  laid  to  prevent  the  party  from  obtain- 
ing, ID  this  case,   the  assistance  which  the  Court   usually 
gives  in  cases  of  the  same  general  description.'' 

Western  v.  Russell,  (3  Ves.  <{r  Bea.  187)  is  a^se  parrallel 
with  the  present  in  all  its  features.  Thp  iparginal  note  is 
this :  ^'  Inadequacy  of  consideration  np  ground  for  resisting 
the  execution  of  a  contract  to  sell ;  the  vendor  not  being 
under  any  incapacity,  deficiency  of  judgment,  or  led  by  ac- 
cident or  design  into  a  misapprehension  of  the  value*''  Sir 
Samuel  Romilly  denies,  arfruendo,  that  inadequacy  is  a  de* 
fence  ;  and  Sir  W.  Grant,  Master  of  the  Rolls,  says,  virtual- 
ly, that  inadequacy  of  price  cannot  be  urged  where  every 
thing  is  perfectly  fair  :  but  that  it  can  be  used  only  as  aux- 
iliary to  other  proof  of  fraad>  incapacity,  or  the  Hke.  These 
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Apnl,  1824. 


The  inadequacy  there  was  very  great*     We  come  within 
the  precise  terms  of  thi^t  case,  ej^ccpt  that  the  inadequacy 
here  is  not  near  so  striking.     The  case  of  Howell  v.  Qtorgt, 
(1  Mad.  Ch.  Rep.  1)  proceeded  on  the  ground  that  the  inter- 
est of  the  wife  and  son  were  to  be  atiected ;  and  the  Chaa* 
cellor  ^ould  not  compel  the  defendant  to  control  (bem.  An* 
other'ground  was  the  intrinsic  diflicuhy  upon  the  words  of 
the  power.     The  rule  is  laid  down  there,  generally,  that  the 
Court  will  not  decree  a  spsccific  performance  where  the  case 
is  hard,  &c.     But  it  really  goes  on  the  mistake  of  the  party 
in  supposing  that  he  had  an  estate  in  fee  when  it  was 
only  for  life  ;  and  sanctions  oae  quaK6tcation  of  the  rule 
which  we  advanced  in  the  outset ;  that  of  mistake.     lo  2 
Powell  on  ConU  ed.  of  1 700,  p.  228,  it  is  said,  *'  But  exor- 
bitancy, uncoupled  with  circumstances  of  fraud,  has  not  beeo 
determined  to  be  a  ground  for  the  Court  of  Cbanceiy  to 
refuse  its  interposition  on  behalf  ofthe  vendor  of  an  estale.^^ 
Not  ene  case  can  be  found  except  Day  vrKtwmany  (2  Cox^ 
7.7)  opposed  to  this  position.     J^ewland  on  ConiraeUy  6& 
and  66,  treats  the  point  as  some  what  unsettled,  and  considers 
several  of  the  authorities,  which  have  bieea  cited  in  ttie 
course  of  the  argument. 

The  c^se of  Hozi}orth  v.  Deem,  (I  Eden^  55 0  cited  on  the 
other  side,  did  not  involve  the  question  of  inadequacy*  It 
related  to  ^  family  siettlement;  and  Johnson  y.  ^,(1 
Vern.  271)  was  the  cai^e  of  an  heir  selling  his  expectancy, 
which  rests  on  grounds  peculiar  to  itself.  Hick  v.  Phillips^ 
{Prec.  in  Ch*  bib)  was  cited  as  a  case  of  over  value  \  but^ 
plainly,  it  did  not  go  on  that  ground,  though  it  is  true  that 
Young  v.  Clerk  was  there  cited  ;  but  this  was  to  shew  that 
the  Court  have  a  discretion  to  refuse  a  decree  of  perform- 
ance generally.  1  Main  Ch.  Rep.  9,,  n.  cites  Faint  v.  Bromn 
for  the  same  purpose.  Vaughan  v.  Thomas^  (I  J3r«  Cft« 
Cas.  556)  was  a  case  of  personal  property,  and  ColUi  v. 
Wollaston,  (3  id.  228)  a  casj|  of  stock.  The  1st  edition  of 
Mad*  Chancery  does  not,  as  supposed  on  the  other  side,  va* 
ry  substantially  from  his  last,  in  relation  to  this  suliject. 
The  phrase  ia.^esseotially  the  same  in  both  editioos^  ()^cause 
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there  was  no  material  change  in  the  principle  of  tEe  cages 
upon  which  that  writer  relied.  Simmons  v.  J/«7/,  (4  Harris 
4*  MHenry^  852)  goes  merely  to  discretion  in  refusing  to 
decree  a  specific  performance,  without  placing  it  on  the 
ground  of  inadequacy.  Carberry  y.  Tannehill^  (1  Harris^ 
Johnson^  224}  was  a  case  of  youth  and  great  ignorance  in 
the  vendor.  The  Chancellor  adverts  to  these  grounds  par- 
ticularly ;  and  the  same  remark  applies  to  CUtherall  v. 
0e;ilvi6,  (]  Dess.  250.)  In  addition  to  ignorance  and  youth, 
there  was  great  preciptancy ;  and  the  inadequacy  was  gross,  so 
as  to  evince  fraud*  The  note  to  that  case  {p.  258,)  will  show 
diat  it  does  not  rest  upon  the  objection  of  mere  inadequacy. 
Campbell  v#  Spencer^  (2  Bin.  1 29)  is  also  cited  ;  but  it  mil- 
itates against  the  gentlemen.  The  right  to  a  specific  execu- 
tion was,  in  that  case,  tried  by  a  jury.  There  was  no  great 
inadequacy  ;  nor  did  Yeates,  J.  who  tried  the  cause,  hold 
the  contract  to  be  void.  He  left  it  to  the  jury,  who  found 
against  the  contract.  There  was  evidence  from  which  they 
might  have  inferred  fraud  ;  and,  for  this  reason,  the  Court 
denied  a  new  trial.  But  they  agreed  with  YeaUs^  J,  upon 
the  point  of  inadequacy.  Franklin  v.  Osgood^  (2  John.  Ch* 
Cos.  1)  was  an  attempt  to  set  aside  a  sale.  Th^  case  did 
not  call  upon  the  Chancellor  for  a  discussion  as  to  the  eflect 
of  inadequacy  upon  a  bill  to  enforce  performance.  What 
be  said  as  to  this  was,  therefore,  entirely  gratuitous.  Both, 
Pope  V.  Roots,  (7  Bro.  P.  C.  184,)  and  White  v.  MiU,  (1  P. 
Wms»  60)  are  considered  by  Ntwland  in  his  treatise  on  con- 
tracts, 85,  86,  as  shewing  that  subsequent  circumstances  of 
change  are  no  objection,  and  he  gives  a  variety  of  instances, 
farther  illustrative  of  this  position  ;  as  the  death  of.  one  on 
whose  life  an  annuity  depended — destruction  by  fire,  &c.  in 
all  which  specific  execution  was  decreed.  What  the  Ld. 
CbaDcellor  says  in  Rose  v.  Cunynghame^  (1 1  Ves.  554)  con- 
firnis  this  idea.  The  estate  is  considered  as  executed  in  the 
vendee  ;  and  the  decree  operates  as  a  mere  confirmation. 

Now  why  go  to  the  jury  ?  Can  they  mitigate  damages  in 
consequence  of  a  change  of  value  ?  Bac.Abr,  Damages  (£)) 
to  which  we  are  referred  for  this,  cites  cases  of  mere  cheat, 
or  extreme  folly  and  weakness.    But  could  the  jury  divide 
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ALBANY,     the  loss  evei>  if  the  Xneiurgh  lots  bad  been  sunk?    thejr 

^^^]]jlij^'    have  no  discretion.     They  are  not  arbitrary  judges  in  mat- 

i  Seymour      ters  of  contract.     Could  they,  in  this  case,  give  an  amount 

in  damages  to  the  appellant  short  of  the  value  of  the  fanns^ 

admitting  that  his  remedy  at  law  was  good  ?    The  measure 

of  the  damages  is  the  worth  of  the  thing,  on  the  day  when  the 

. ^conveyance  was  to  be  made. 

Statement  bf      Savage,  Ch.  J.     On  the  lAth  day  of  January j  18^0,  Wil- 
^^**®"  tiam  Seymour  SLtid  Thomas  Ellison  entered  into  an  agreement 

under  seal,  by  which#  E//wo?i  agreed  to  convey  to  Symour 
two  farms  in  the  towns  o(  Montgomery  and  Wallkili^  in  the 
county  of  Orange^  containing  by  estimation  709  acres  of 
land ;  and  Seymour  agreed  to  convey  to  Ellison  an  equal  un- 
divided third  part  of  certain  lots  in  the  village  of  JVewfair^A; 
the  conveyances  to  be  executed  on  or  before  the  I  si  fAJvg^ 
then  next.  It  was  further  agreed  that  the  parties  might  respec- 
tively take  possession  of  the  premises  so  to  be  conveyed  to 
them*  The  parties  did  take  possession  accordiogij;  and, 
on  the  3 J  of  August,  1820,  Ellison  died  without  the  convey- 
ances being  executed.  The  bill  was  filed  against  the  respon- 
dents, as  the  heirs  of  Thomas  Ellison,  to  compel  the  perform- 
ance of  the  above  contract.  It  was  resisted  in  the  Court  of 
Chancery  on  three  grounds  : 
Points.  1 ,  Inadequacy  of  pricer. 

2.  Debility  of  Ellison^ s  mind  produced  by  bftbitoal  intoi- 
ication. 

3.  The  inability  of  the  appellant  to  fulfill  on  his  part 
The  Chancellor  dismissed  the  bill  on  all  these  grounds, 

and  expressed  an  opinion  that  inadequacy  of  price  mayt  of 
itself,  and  without  fraud  or  other  ingredient,  be  sufficient  to 
authorize  the  Court  to  refuse  its  aid  in  enforcing  the  per- 
formance of  a  contract  for  the  sale  of  land  ;  though  it  migW 
not  be  sufficient  to  set  aside  the  contract. 
To  be  deci-      These  are  the  principal  points  in  the  ca^e,  on  which  the 

^®d.  defence  rests.     The  testinxwy   is  very  voluminous,  and  I 

shall  not  now  enter  into  a  detailed  statement  of  it.    The 

Difference  in  weight  of  evidence,  in  my  judgment,  establishes  the  differ- 

^aiue  ^5000.     ^nee  in  value,  between  the  farms  and  the  lots,  at  |?5000  and 
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Upwards  y  and  that  Ellison  i^as,  in  the  month  of  Jdnmfi/j     ALftAKt, 
1820,  and  before  and  after,  of  intemperate  hftbits.     Some    ^^^J^' 
of  the  witilesses  represented  him  as  incapable  of  doing  busi- 
ness ;  add  dthers  thought  him  Capable,  except  when  iiitox- 
icated.  It  ako  appears,  that,  both  in  January  and  June,  1 820, 
the  village  lots  werb  encumbered  by  a  mortgage  to  th^  inti^ertfte 
amount  of  ^5000,  and  sd  continued  till  shortly  before  filing  ^^ita. 
thebiU. 
.  It  is  asserted  by  elementary  writers  that  the  power  of  en-  ,  Elementtry 

«•       .  :  ./•,!..•,,»  «      .  I     .   .     writers  to  th« 

forcmg  agreements  speciQcally  Will  tiot  be  exisrcised  but  to  ut  point,  <c& 
sabserve  the  cause  of  justice ;  and  that  whenever  this  bar- 
gain is  a  hard  one,  bordering  on  Oppression ;  where 
there  has  not  beeii  perfect  fairness  ;  where  any  facts  have 
been  concealed  which  should  have  been  disclosed;  or. 
where  any  unfair  advantage  has  been  taken ;  iii  those  cases 
Equity  will  not  decree  a  specific  performance,  but  leave  the 
party  to  his  renniedy  at  law.  {Reeve'^s  Dorm  ReL  386;  Jfew' 
land  on  Coniu  223-4.) 

The  cases  in  which  a  Court  of  Equity  decrees  specific    When  Aquiij' 
performance  of  contracts,  are  those  where  damages  recov-  fie     perform^ 
ered  at  law  would  not  answer  the  intention  of  (he  parties  in  ^^' 
making  the  contract,     (2  Sch.  <(•  Lef;  347.) 

In  my  judgment,  hid  honor  the  Chancellor  is  correct  in  This  ia  not  i 
saying  that  it  is  not  a  matter  of  course,  in  all  cases,  to  decree  ^^^  bat  oC 
specific  performance  of  contracts;  {Cas.  Temp.  Talb.  236.  »?and  dbcw- 
12  Ves*  331.  1  Ves.  Jum  566.)  It  requires  the  exer-  when  tontraot 
cise  of  ^  sound  discretion  upon  a  view  of  all  the  circumstan-  ^^j^i^J^i  ^ 
ces.  That  discretion  must,  indeed,  not  be  arbitrary  and  party,  and  ii 
capricious.  It  must  be  regulated  upon  grounds  that  will  y^^^^  \^  ^It 
make  it  judicial.  (7  Fes.  35.)  If  the  contract  has  been  en-'  muchofcours* 
tered  into  by  a  competent  party,  and  is,  in  its  nature  and  fonnaoce,'  as 
circumstances,  unobjectionable,  it  is  as  much  a  matter  of  ^  ^[^^*"*' 
course  to  decree  specific  performance,  as  it  is  to  give  dama- 
ges at  law.     {S  Fes.QOS.)  Whether inad- 

The    appellant's  counsel  maintain  that  inadequacy  of  2"*?  ^^ 
price,  alone,  is  no  ground  for  refusing  to  enforoe  a  specific  ^o^ 
performance,  unless  it  amounts  to  evidence  of  fraud.     The  ^  dianc«Uor. 
case  of  Thompson  v.  Harcourt,  (2  Br.  P.  C.  415,  A.  D.  ^^^    T^ 
1722)  is  claimed  as  an  authority  by  both  parties.    A3  I  un-  Br.  P.  C.  415) 

Vol.111.  65  ^-X>.17». 


506 


CASES  IN  THE  COURT  OF  ERRORS 


ALBANY^ 

April,  18t4. 


deretaod  it,  it  tapports  the  proposition  advanced  by  the  ap« 
peilant's  counsel.     The  case  was  substantially  this,  so  <ar  as 
it  18  applicable  here  :    During  the  inlatuaiiou  which  pre* 
vailed  on  the  subject  of  the  South  Sea  scheme,  and  on  the 
ISthJune^  1720,  Thompson  agreed  with  Harcourty  that  he 
would,  on  the  next  opening  of  the  books  of  the  company, 
transfer  to  him  £  1000  South  Sta  stock,  and  Harcowrl  agreed 
to  pay  Thompson  £d,^OQ  for  it  5  which  is  920  per  cent.  The 
.books  we^e  opened  on  the  bth  October.  Thompson  represeih 
ted  to  Harcourt,  that  be  had  the  £lOOO  ready  to  transfer, 
(though,  in  fact,  he  bad  but  £-290.)     And  Harcourt  not  be- 
ing prepared  to  pay  the  £9200,  another  agreement  was  en- 
tered into,  by  which   the  time  was  extended  to  the  next 
transfer  day  after  ChristmttSf  upon  certain  terms.    That  daf 
was  the  1st  May,  1721,  and  Thompson  not  having  the  slock, 
procured  it  of  another,  to  be  returned  on  certain  conditions. 
On  that  day  the  stock  was  tendered  to  Harcourt,  but  refused 
by  him,  and  then  re-transferred  to  the  person  from  whom  it 
had  been  procured  ipr  the  purpose /)f  the  tender.    Thomp* 
son  then  prosecuted  at  law  upon  the  contract ;  and  Uircaurt 
filed  his  bill  to  be  relieved  against  it.    In  the  mean  time  the 
bubble  had  bui»t ;  and  it  was  enacted  by  parliament  that  all 
contracts  for  the  sale  and  purchase  of  the  stock,  unperform- 
ed on  the  20th  September,  1721,  where  the  seller  had  not 
the  stock  on  the  day  of  the  contract,  or  within  six  days  af- 
ter, should  be  void  as  to  so  much  as  the  seller  was  not  pos* 
sessed  of     Thomps&ti  then  filed  a  cross  bill,  praying  a  spe- 
cific performance.     Both  causes  were  heard  at  the  same 
time,  and    the  Court  decreed   that  Harcourt  should  pay 
Thompson  920  per  cent,  for  the  £-290  stock  which  he  actu- 
ally held  of  his  own.     This  decree  was  on  the  bill  for  re* 
lief ;  and  the  cross  bill,  which  was  for  specific  performance, 
was  dismissed  without  costs.     Thompson  appealed  because 
he  was  not  allowed  the  920  percent,  on  the  whole  £lOOO; 
but  the  appeal  was   dismissed,  and    the  decree  affirmed. 
The  only  reason  why  the  920  per  cent,  waa  not  allowed, 
on  the  whole,  must  have  been  because  he  was  the  owner  of 
stock  to  £290  only.     The  decree  proceeded  upon  the  act  of 
parliament.    So  far  as  the  Court  acted  on  the  contract,  tbey 
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must  be  ODderetood  as  decreeing  a  specific  performance.  Iq  ALBAmr, 
that  case  there  was  no  pretence  of  fraud  or  circumvention.  ^^* 
It  (teemed  to  rest  on  inadequacy  only  *,  and  that  arising  from 
subsequent  circumstances ;  the  stock  being  worth  920  per 
i:ent.  at  the  time  of  the  contract.  There  were  other  facta 
and  points  in  the  case  to  which  I  have  not  referred,  as  they 
have  no  bearing  oq  the  present  question. 

In  Rarnardision  v.  Lingwood,  (2  ^ikf  133)  nam^rdUtoUj    Bamardiitm 
1[>eing  distressed  for  money,  conveyed  to  Lins^wood^  his  (BU)  T^  ^SJTiaS 
interest,  being  a  remainder  in  tail  ader  the  death  of  his  uncle,  A.  D.  i740. 
worth  £300  per  annum,  for  the  sum  of  £300.  A  bill  for  re- 
lief was  filed,  and  ^  cross  bill  for  a  specific  performancot 
Ld.  Hardwicke  dismissed  the  cross  bill ;  and  says  that  in  the 
case  of  a  hard  bargain,  when  it  is  not  absolutely  executed, 
but  executory  only,  the  constant  rule  of  t^ie  Court  is  not  to 
carry  it  into  execution. 

In  Buxton  v*  Lister^  (3  Atk.  383)  the  bill  was  to  enforce  Buxionr»£4h 
a  contract  for  timber  sold  ^t  £3050,  when  it  was  worth  g^Jv  ^^  '^j^ 
no  more  than  £'2500,    Ld.  Hardwicke  objected,  at  first,  on  1746. 
the  ground  that  the  thing  in  controversy  was  a  chattel }  ^but 
finally  decided  on  the  merits  ;  (ind  dismissed  the  bill  upon 
the  ground  of  hardship  without  costs,  on  Buxton  giving  up 
the  agreement ;  saying  that  if  he  was  to  disiniss  it  t^on  the 
misrepresentation  (which  was  fully  shewn)  he  would  dismiss 
it  with  costs.     In  the  course  of  bis  remarks,  be  uses  the  Un- 
gate quoted  by  his  honor  the  Chancellor,  ^^  that  nothing 
is  better  established,  than  tl^at  the  Court  will  not  decree  a 
performance  of  an  agreement,  unless  it  is  fair  and  just  in  all 
its  parts  ;  and  that  it  is  in  the  discretion  pf  the  Court  whetb* 
er  they  will  decree  a  performance.'' 

In  the  same  y|ar,  (1746)  the  cause  of  Joyi^et  v.  Stath-  jnf^^'Sm- 
mm  came  before  him,  on  a  bill  for  a  specific  perfbrmauce  of  38d)   A.    o, 
an  agreement  far  a  lease  of  a  houae,  which  was  signed  by  the  ^''^^ 
defendant  only,  and  contained  a  stipulation  to  pay  £9  rent, 
yearly.     The  defendant  insiste4,  an4  offered  to  prove,  that 
the  agreement  should  have  been,  to  pay  the  rent  clear  of 
taxes  ;  but  the  plaintiff,  who  wrpte  it,  omitted  that  clause-  * 
Lord  Hardwicke  admitted  the  evidence,  observing,  ^^  that 
the  constant  doctrine  of  this  Court  is,  that  it  is  in  their  dis- 
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ALB4NT,     cretioQ  whether,  in  such  a  bill,  they  will  decree  a  specific 
ApnUm    pcpfonnance,  or  leave  the  plaintiff  to  his  remedy  at  law.'' 

In  ?7kc  City  of  London  v,  J<fash,  (1  Ves.  12  ;  marefullff 
reported  3  Atk.  512)  Lord   Hardzokke  refused  to  decreo 
specific  performance,  on  the  groqnd  that  the  Court  is  ncyt 
^^vfj5^4^  pbliged  to  do  this,  where  it  will  be  attended  with  great  loss 
^ik.  512)  ji.  and  hardship  to  on^  of  the  parties.    The  bill,  in  that  case, 
'  ^'    '         claimed  a  performance  of  an  argreeroent  to  new  build  cer- 
tain bouses,  which  the  defendant  ^ad  agreed  to  do,  but,  in- 
stead of  building,  had  thoroughly  repf^ired  them.     It  is  also 
observed  that,  ev^n  if  the  defendant  intended  to  evade  hii 
contract,  still  a  specific  performance  would  be  hard^  and  all 
that  the  city  wanted  w^s  to  be  compensated  in  damages. 
The  Chancellor,  therefore,  directed  an  issue. 
U^jgf^f^y       In  Underwood  v.  Hitchcoxy  (2  Ves.  279)  Lord  Har/jhnch 
Hiteheox^    (2  says,  the  rule  of  Equity,  in  carrying  agreements  into  a  specific 
p^  17497    '  '  performance,  is  well  known  ;  and  the  Court  is  not  obliged 
to  decree  every  agreement  entered  into^  though  for  valuable 
consideration  in  strictness  of  law,  it  depending  on  the  cir- 
cugcistances.  And,  undoubtedly,  eyery  agreement,  of  which 
there  should  be  a  specific  performance,  ought  to  be  in  wri- 
ting, certain  end  &ir  in  all  its  p^rts,  and  for  adequate  con- 
sideration.   And  he  refused;  in  that  case,  to  decree  perfor- 
mance, because  it  was  too  hard  to.  decree  the  defendant  to 
make  a  surrender  of  the  copy-hold  estate,  (which  was  the 
thing  in  controversy)  for  so  inadequate  a  consideration.  He 
referred    to  the  rule  laid  down  in   Aliomty,  General  v. 
jDay,  (1  Vts.  220)  where  he  says  that  decreeing  perform- 
ence  is  discretionary,  when  the  party  has  his  election  of  two 
remedies,  in  Equity,  or  at  lair ;  end,  even  if  there  is  no  odier 
remedy,  it  should  not  be  done,  if  there  are  strong  aod  ma- 
terial objections  against  it.     Lord  Hardmckt^s  rule  was  re* 
JSag^^  t"^  cognized  by  Lord  Erskm,  ifi  Mason  v.  Armitagfi^  (13  Fe*. 
>«.37)^.X>.  37.) 
1806.  ' 

Faine   y.      The  case  of  Faine  v*  Brovm^  cited  by  coqnsel  in  Ramsden 

^y^?iX^*^A.  ▼•  HtfltoHj  (2  Ves.  307)  was  admitted  to  be  an  authority 
i>;  1750.      •   supporting  the  Chancellor's  decree,  if  it  was  correctly  sla- 
ted.    Lord  Hardwicke^  in  that  case,  said  that,  independent 
of  the  circumstance  of  intoxication  when  the  coQtn^ct  wai 
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entered  into,  the  hardship,  aJone,  of  losing  half  the  pur-      albanv, 
chase  monej,  if  carried  into  execution,  was  sufficient  to  de-      ^1^,,.^^  ' 
jtennine  tte  discretion  of  the  Court,  not  to  int^erfere,  but 
leave  the  parties  to  law. 

In  Day  r.  Ntmmmh  ^  the  Rolls,  (2  Cox^  77)  perform- 
ance  was  refused,  on  the  ground  of  inadequacy  alone  ;  but  ^an,  (2  Cwc^ 
in  Collier  y.  Broton J  (I  Cox,  428)  decided  the  same  year,  i^go  ^^^1 
(1788)  in  the  Court  of  Exchequer,  though  there  was  some  «er  v.  Brotm, 
inadequacy  of  price,  a  performance  was  decreed.    An  es*  ji.j}^\h^ 
tate,  worth  £400,  or  more,  was  sold  for  £275.    The  price 
first  asked  was  £300 ;  but  the  owner  was  not  much  acquain- 
ted with  the  estate,  and  supposed  she  was  selling  to  the  ten- 
ant, till  after  the  contract  was  executed.    She  was,  also,  ve- 
ry old  i  yet  the  Court  was  of  opinion,  that  thje  parties  bar- 
gained with  their  eyes  open,  and  as  there  was  no  imposition 
or  surprise  in  the  case,  mere  inadequacy  of  price,  (when  it 
could  not  be  used  as  evidence  of  fraud)  was  not,  of  itself,  suf- 
ficient to  prevent  the  Court  from  administering  its  usual 
equity* 

Three  years  afterwards,  the  same. Court,  in  TUly  v,  Peers^  TUfy  ▼.  Pun, 
(cited  by  Sir  Samuel  Romilly,  from  his  own  note,  in  Mortlock  ^{f*  ^ .-  ^* 
V.  Buller,  10  Ves*  301)  declared,  that  laying  out  of  con-  1791. 
sideration  all  circuaistances  of  fraud,  the  Court  would  not 
enforce  a  hard  bargain.    We  have  not  the  facts  upon  which 
the  decision  was  founded ;  but  it  seems,  from  the  remarks 
of  Baron  Thompson,  that  it  was  a  clear  case  of  fraud. 

Wkiie  V.  Dqmon^  (7   f^es.  30)  was  the  case  of  property    Wkiu  r.  Da- 
sold  at  auction,  for  £l  120— worth  £2200.    A  bill  was  filed  ^J^.^.  ^{ 
for  a  specific  performance ;  and  though  Lord  Roaslyn  first  ~^* 
dismissed  the  bill  on  the  ground  of  inadequacy,  it  was  not  fi- 
nally decided  on  that  ground.  It  was  before  Lord  Rosdyn^  and 
afterwards,  on  a  petition  fpr  a  re-hearing,  before  Lord  £/- 
dmu    They  both,  however,  agreed  in  the  general  proposi- 
tion, that  it  is  not  a  matter  of  course  to  c^rry  ^n  agreement 
into  execution,  but  rests  in  discretion. 

In  Coles  y.  Trecoihick,  (9   Vea.  246)  Lord  Eldon  decia-     CoUmw.  Trt. 
red,  that  unless  the  inadequacy  of  price  is  such  as  shocks  ^ss^%  ^^ 
the  conscience,  and  amounts  in  itself  to  conclusive  evi-  1804. 
(lence  of  fraud  in  the  transaction,  it  is  not  a  sufficient  ground 
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AtBAwr,    for  refiising  a  specific  p^rfbrnifl^nce*    He  h«4  josC  been  re- 
ApriLj^i.   capitulating  th^  facts.    It  was  a  case  of  sale  of  real  esti^t^, 
by  an  auctioneer,  and  Trecothick  had  surveyed  the  premises, 
and  vs^iued  them  at£23,000-r-bad  told  the  auctioneer  not  to 
sell  for  les|  than  ^19,500 — and  had  agreed  they  should  go 
for  jS20,000  ;  bqt  be  refused  connplii^nce  vith  the  CMtract, 
because  another  offer  of  £25,000  b&d  been  subs^uentlj 
made  ;  and  if  the  declaration  of  his.  LiOrdsbip  vas  nMe  io 
allusion  to  tbosf  facts,  it  certainlj  cannot  b^  questioned* 
MoriUfck  T.      The  case  of  Morthek  y.  BuUer^  ^10  Ves.  2di\  w»  also 
Fet.^29i)  A.  ^®  ^^^  ^f  A  ^^^e,  by  an  auctioneer,  of  an  estate  for  ^SS,* 
B*  1004.  500,  worth  £.34,900.     The  qoeii^on  of  inadequacy  was  no- 

ticed by  title  counsel,  and  much  discussed*    J^ord  £Mm  did 
not  decide  upon  it,  but  refused  (he  specific  perforn^nce  up- 
on other  ground^.     He*  however,  s^ms  (p  adopt  the  doc- 
trine of  Lord  Aivanley^  that  the  Court  is  not  bound  ti^«xe« 
cute  every  contract ;  that  if  there  was  any  sort  of  soipria^ 
that  made  it  not  fair  nor  bonest  to  call  for  an  execation,  he 
would  not  give  the  extraordmary  relief  of  a  specific  perfor- 
mance ;  neither  would  be  order  the  contract  to  be  ddiivered 
up  ;  but  would  let  the  purchaser  go  to  law* 
£f7i6  r«       ^®  '"^  ^"^'^  ^"  IViilan,  (16  Ves.  83)  the  point  of  ioad« 
83;    A.     />.'  equacy  was  not  raised.    Lord  £/<bmremarke<l,  that  there 
^'^^  are  many  cases  ^here  Equity  will  not  disturb  an  agreeneDt 

which  has  been  executed,  though  it  would  have  refused  ta 
carry  it  into  execution. 
JU^^   S      '"  ^^^^^  ▼•  Russdl,  (3  Fes.  ^  Beames,  193)  there  was 
re«.  k  Beam.  1^9i  inadequacy.     The  purchase  was  stated  by  eoonael  to 
1814.  ^^   ^'  ^  ^^  one-tenth  of  the  yalue.     The  Master  of  the  Rolls  doca 
not,  indeed,  decide  on  that  point ;  but  he  arguee  ajtrongly 
against  its  sufficiency,  as  a  ground  to  refuse  specific  peilbrai- 
ance.    There  was,  in  tha^t  case,  no  pretence  of  incapacity. 
The  vendor  set  his  own  price,  a^nd  obtained  it ;  and  tboii|^ 
he  lived  a  year  and  a  half  afterwardjSy  expressed  no  diasat* 
isfaction.     Yet  it  was   proved  that  in   1809,   when    the 
purchase  was  made,   the   estate   was  worth  double    the 
price.    The  Master  of  the  Rolls,  after  noticing  these  facts, 
remarks,  that  the  Court  would  treat  men's  contracts  with 
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great  levitj,  if,  on  such  a  state  of  circumstances,  it  should     albany, 

refuse  to  carry  them  into  execution.  ^^Jjl^^i^' 

In  Grifiih  v.  Spratlty,  (2  Br.  Ch.  Cas.  179,  n.)  it  was 

decided,  that  inadequacy  alone  was  not  sufficient  to  set 

aside  a  transactton. 

Having tbufr  noticed  most  ef  the  cases  cited  by  his  honour  Cases  cited  by 
the  Chancellor,  1  shall  proceed  to  state  some  of  those  cited  ^^t  ^  ^^ 
by  the  counsel. 

In  Cify  of  London  v.  Richmond,  (2  Fern.  4^3)  the  bill  ^^/^^ 
was  filed  to  compel  the  performance  of  a  lease.     One  ob-  moni,  (2  Kcm. 
jection  was,  that  the  rant  reserved  was  £700  per  annum,  and  ^^^^  ^*    ^* 
the  real  value  not  £300*i  and  that  it  was  against  the  rules 
of  Eqaity  to  decree  in  specie  such  a  hard  and  unreasonable 
baiigain.    Bat  the  Lord  Keeper  WrxgfU  said,  as  a  beneficial 
bargain  will  be  decreed  in  Equity ;  so  if  it  happens  to  be  a 
losing  bargain,  for  the  same  reason,  it  ought  to  be  decreed. 

Adams  v.  Wemre,  (1  Br.  Ch.  Cas^^l)  on  appeal  from  Adam  r. 
the  Rolls,  was  a  hill  for  the  specific  performance  of  an  CA.^  Cal^sa^ 
agreement  to  purchase  a  mill  seat.  The  purchaser  had  A.D.VI^ 
agreed  to  give  a  large  price,  in  the  view  of  building  a  mill, 
which  depended  on  the  consent  of  the  corporation  of  Bm- 
iol.  The  contract  was  absolute  in  its  terms,  and  the  vendor 
had  refused  to  annex  any  condition.  The  vendee  could  not 
obtain  the  consent  of  the  corporation,  and  refused  compli- 
ance with  his  contract.  The  Master  of  the  Rolls  had  de- 
creed performance,  and  Lord  Chancellor  Thurioro  said  he 
thought  be  had  done  right ;  for  no  case  could  be  cited,  where 
parties  have  made  a  bargain  With  their  eyes  perfectly 
open,  and  no  surprise  whatever,  as  in  that  case,  in  which  the 
Court  had  refused  to  decree  a  specific  performance.  "He  ad- 
ded* '^  here  is  no  mistake  of  the  object ;  and  as  to  the  great- 
ness of  the  price,  Adams,  (the  vendor)  had  a  right  to  ask  a 
large  sum,  and  the  other  had  agreed  to  give  it,  with  a  View 
to  the  intended  purpose  of  erecting  and  working  his  mill.'' 

\n  Mortimer  v.  Capper,  (1  Br.  Ch.  Cas.  156)  the  question     ji^trHmet  v 
was,  whether  Equity  would  enforce  the  performance  of  an  Capper^  (i  Br. 
agreement,  for  a  piece  of  land,  against  the  heirs  of  the  ven-  a^'d!^!^^^ 
dor,  where  part  of  the  consideration  was  an  annuity  of  £50, 
tot  the  vendor's  life,  and  he  hachdied  two  daya  after  making 
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the  agreement.  The  whole  conrideration  wfts  £300,  and 
the  annuity  £50.  The  ground  Wfiis  worth  £1300;  and 
it  was  contended  that  the  agreement  Was  too  hard,  and  oug)it 
not  to  be  carried  int6  execution.  The  Lord  Chancellor 
^id,  '^  I  remember  a  case  of  a  contract  for  a  picc6  of  gronndi 
which  was  to  be  enclosed,  for  £20^  arid  upon  ai  bill  for  spe- 
cific performance,  the  defence  was,  that  it  was  worth  £200 ; 
and  although  the  contract  i;^as  to  be  perfortned  jn/uhiro,  yet 
neither  party  knowing  the  value,  the  Master  of  the  Rolh  de- 
creed performance.''  In  relation  to  the  case  before  him, 
bowever,  he  said, ''  I  think,  if  the  prite  befair^  die  contract 
ought  not  to'  be  cut  down  merely  beaaifll  the  annuity,  wbicb 
is  a  contingent  payment,  never  became  payable ;''  and  he  or- 
dered a  reference  to  a  Mastef,  to  enquire  into  the  real  value 
of  the  estate  and  of  the  annuity. 

In  Emtry  v.  Wase^  (8  Ves,  518)  the  question  Was,  wheth* 
er  a  husband  dhould  be  compelled  to  procure  bis  wife  to  ex- 
ecute his  contract;  and  Lord  Eldon^  arguendo^  says,  ^  I  dp 
not  deny  that  mere  difference  in  value,  though  oonsiderable, 
is  Dot^  of  itself,  a  sufficient  ground  for  refusing  a  specific  per* 
forraance  of  a  contract ;  bat  very  considerable  difference  in 
value  is  not  inconsiderable  evidence  that  it  was  not  noade 
with  great  care  and  attention*'' 

In  Burrowes  V.  Lock,  {10  Ves*  470)  Edmard  Catimghi 
was  entitled  to  £288,  and  assigned  it  to  the  plaintiff,  to 
whom  he  was  indebted  £l32,  and  by  whoih  he  wais  pressed 
for  satisfaction  of' the  debt^  The  costs  of  the  transaction 
were  £10  paid  by  the  plaintiff;  and  Cartwrigkt  had  previ- 
ously conveyed  away  onife  tenth,  so  that  £143  were  gtvea 
for  what  was  worth  £260.  The  Master  o(  the  Rolls  de- 
creed performance,  saying,  ^Hf  fraud  is  out  of  the  case,  I 
do  not  know  that  I  can  set  aside  this  contract,  or  refuse  to 
act  upon  it,  merely  on  the  ground  of  inadequacy  of  price.-' 

In  Cadmanv.  Horner^  (18  Ves.  10)  the  plaintiff  prayed  a 
specific  performance  of  a  contract ;  which  was  resisted  on 
the  ground  of  inadequacy  and  misrepresentation  ;  and  on 
those  two  grounds  it  was  denied.  But  the  Master  of  the  Rolls 
expressed  no  opinion  upon  the  question  (^  inadequac; 
alone. 
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The  case  of  Pooh  v.  Shergold^  (2  Br.  C.  Cas.  118)  dlft-  alBakT* 
cides  that  the  difference  arising  froiii  the  calamities  of  the  \SJ-^^ 
times  ought  nbt  to  rescind  a  contract ;  and  Jackson  v.  Lever^ 
(3  Br.  Ch.  Cas.  606)  that  a  contract  for  the  sale  of  land^ 
for  an  anntiitj  for  the  life  of  the  vendor,  shall  be  performed 
by  the  vendor^s  heirs,  though  he  died  without  receiting^ny 
part  of  it. 

The  object  of  the  tviro  last  cases,  I  presume,  Was  to  sheilr 
that,  although  the  ^vy  yard  was  not  established  at^.Y^tv- 
burgkj  and  although  Ellison  died  before  the  application  to 
enforce  the  co^racts  yet  neither  of  these  circumstances  can 
constitute  a  defence  to  the  present  action. 

Many  cases  have  also  been  cited  by  the  counsel  for  the  Somii  bt  thA 
respondents,  some  of  which  I  shall  examine.  I  will  first,  /urtW  «xftfli- 
however,  consider  a  little  further  some  of  the  above  cases.     ^^ 

The  case  of  Thompson  v.  Harcourt^  I  have  considered  an     Thompmnt* 
authority  for  the  appellant.     As  I  before  remarked,  it  was  p^^^  ^aSl 
claimed  by  the  counsel  on  both  sides.     It  was  considered  by  thonty  for  thtf 
the  Chapcellor  as  a  case  in  favour  of  the  respondents. 
Perhaps,  therefore,  I  am  mistaken  in  my  reading  of  it,  but 
I  think  not.     It  was  in  the  House  of  Lords.     The  Reporter 
has  not  given  the  opinion  of  the  Judges,  and  we  must  infer 
the  ground  of  decision',  from  the  case,  the  decree,  And  the 
•  points  argued  by  (Counsel.     The  case  was  decided  \3lh  Fth.  Deeidecl   Ftk 
1722.     On  the  ^th  J^ovtmher^  in  the  same  year,  the  case  of  ^^  ^'^^^ 
JCien  V.  Siukdy  was  decided,  (which  I  shall  hereafter  refer  Kim  v.  Stuht* 
to  on  another  point,)  in  which  a  specific  performance  was  re-  gj^^^  ^^ 
fused.      Both  these  cas^  grew  out  of  the  South  Sea  specu-  Both  cues  of 
latioii,  or  were  connected  with  it.  In  the  first,  where  920  ;>6r  uUUo^&oT** 
ccnU  was  decreed  to  be  paid,  it  appeared  that  when  the  con* 
tract  was  made,  it  was  fair  and  equal ;  that  stock,  at  one 
time  was  1000  per  cent,  above  par.    The  inadequacy  arose, 
therefore,  from  subsequent  circumstances,  and  did  not  exist 
at  the  time  of  the  contract.     In  the  latter  case,  lands  were 
sold  for  40  years  purchase,  which,  attlje  time,  were  worth 
only  16  years  purchase  ;  and  the  vendee  expected  to  paj 
in  South  Sea  stock.     The  inadequacy  here  existed  at  the 
time  of  the  contract ;  and  must  have  been  one  groundi  at 
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ALBANr,     least,  of  the  decree.     Both,  cases  were  decided  by  the  same 
^Ji,][^.^  *    Court,'  and  within  nine  months  of  each  other  ;  and,  in  my 
opinion,  are  perfectly  reconcileabie  upon  the  re  ative  dif- 
ference of  time  at  which  the  inadequacy  arose.     So  in  Lon- 
don  V.  Richmond^  the  rent  was  agreed  upon,  on  a  calcalatioa 
Richmond  (lu^  ^^  ^^^  quantity  of  water  which  certain  pipes  would  dis- 
pra.)  charge.     This  was  greatly  overrated  ;  yet  the  Court  com- 

pelled performance.     The  lessee  should  ha?e  calculated  bet* 
ter  ;  though,'  1  confess,  I  am  not  satisfied  with  that  case. 
Adam  y.  In  Adams  V.  Wtare  the  seller  was  explicit,  and  when  the 

Weareiitipra,)  purchaser  said  he  would  give  the  price,  t/the  consent  of  the 
'city  of  Bristol  cou\d  be  obtained,  the  seller  told  him,  ''^ir 
I  will  have  no  if  in  the  case.  You  must  purchase  abitolute- 
ly  or  not  at  all.''  In  that  case,  it  was  admitted,  that  (he  in- 
adequacy existed  at  the  time  of  the  contract,  a^id  wa>  known 
to  both  parties  ;  and  the  Court  would  not  permit  the  pur- 
chaser, afterwards,  to  be  off  from  his  contract,  because  he 
did  not  succeed  in  his  speculation. 
.  ^.  Not  so  in  this  case.     The  appellant  avers  that  the  lots 

der  considera-  were  Worth  the  consideration  given,  or  very  near  it,  long  be* 
of°ei^ted!^at  f^"**  ^"7  thing  was  ever  said  about  a  navy  yard  at  JsTewburfrk; 
time  of  con-  and  on  the  other' hand,  the  inadequacy  is  shewn  to  have  ex- 
isted at  the  time  of  the  contract,  and  not  to  have  arisen 
from  subsequent  circumstances.     It  does  not  appear  that  the 
expectation  of  a  navy  yard  was  the  sole  inducementHo  the 
purchase.     It  '\9  stated,  by  one  witness,  that  Ellison  intended 
couose'  for  res-  to  build  stores,  and  sloops,  and  go  extensively  into  commerce. 

*^!S/or  0/     J^f^^<>'^^  ^^'^^  ">/  ^'^^'  ^-  •'^^"'  (^  '^«'^-  271-2.)     In  this 
nmY.j^ott,(i  case,  Hill  bought  of  the  defendant  a  contingent  estate,  at  an 
Ail^.  1684^'^  under  value.     Mott  had  previously  brought  his  bill,  to  be  re- 
lieved, and  was  relieved  by  Lord  JioUingkam  ;  but,  upon  a 
rehearing,  before  Lord  Keeper  Guilford^  that  decree  was  re- 
versed.    Johnson  then  brought  his  bill  for  a  specific  perfor- 
mance ;  and  the  Lord  Keeper  said  that  a  contract  which  car- 
ries an  equity  to  have  it  decreed  in  specie,  ought  to  be 
without  all  objection. 
^       In  Faughan  v.  Thomas,  (I  Br.  Ch,  Cas.  556)  the  plaintiff 
r/wma*,(i  Br\  agrccd  with  the  defendant  for  an  annuity  worth  9  years  pur* 
^^'v.'viiP  chase,  for  the  consideration  of  5  years  purchase,  and  brought 
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his  bill  to  compel  a  specific  performance;  but  the  Court     ^lbanv, 
said  that  if  they  assisted  the  plaintiff,  they  should  give  sane-    ^,J^I;;J^^* 
tion  to  a  very  anconscicntious  bargain,  and  that,  under  this      Seymour 
view  of  the  case,  he  was  by  no  means  entitled  to  their  aid.        DeUncy. 

In  CqIUU  v.  Wollaslon,  (3  Br.  Ch.  Cas.  228)  the  plaintiff 
bad   purchased,   at  auction,    the  reversionary  interest  ot  ^QUation,   (3^ 
£2000  S(mih  Sea  stock,  subject  to  the  life  of  a  man  45  l^.^'^^^^'* 
years  of  age,  and  £!200  SouM  Sea  annuities,  for  £215;  i79i. 
and  filed  his  bill  for  an  assignment  and  transfer.     The  Mas- 
ter of  the  Rolls  said,  the  reversionary  interests  seeming  to 
be  sold  for  a  very  low  price,,  he  would  (lirect  an  inquiiy  in- 
to  their  value,  before  he  decreed  a  specific  performance 
of  the  puRchase.     (Fid.  also^  several  cases^  5  Fin.  539  to  Bea  in  &  Fin. 
549,  adhering  to  the  rule  in  Mrmanby  v.  Beckley,  that  the  ^tj^jj^ 
contract  mmt  be  fair  and  reasonable  in  every  particular.)     q^iit  f  Abr- 

In  Clitherall  V.  OgUvie,  (I  Dess.  257—63)  the  defen-  "^^^^ 
dant  entered  into  a  written  contract  to  sell  the  plaintiff  cer-     CiUheraU  r. 
tain  lands,  for  £3500,  which  were  worth  three  times  that  joet.  257)  Am 
amount.     On  further  inquiry  as  to  the  value  of  the  property^  ^*  ^"^^ 
he  declined  executing  the  conveyances ;  and  the  bill  was 
brought  for  a   specific  performance*     The  Court,  after  a 
full  discussion  and  examination  of  the  cases  on  the  subject, 
took  notice  of  the  distinction  between  setting  aside  an  un- 
reasonable contract,  after  it  is  executed,  and  compelling  a 
specific  performance  ;  and,  recognizing  Lord  Hardzoicke^s 
rule  in  Underwood  v.  Hitchcox^  declared,  that  on  f3II  consid* 
eratioD  of  the  case,  and  all  the  circumstances,  (although 
there  was  no  proof  of  fraud  or  imposition)  the  sum  for 
which  the  land  was  agreed  tabe  sold  was  grossly  inadequate 
to  its  real  value  ;  and  that,  being  an  unreasonable  contract, 
and  a  very  hard  bargain,  it  would  be  unreasonable  and  un- 
justifiable to  dec)*ee  a  specific  performance  ;   and  }eft  the  . 
plaintiff  to  his  remedy  at  law. 

In  fTardr.  Webber,  (1  Wash.  Rep.  279)  President  Pen-  WardY.fTeb^ 
dletan,  delivering  the  opinion  of  the  Court,  says,  ''It  is  /e^.  279)  ^.' 
true  that  the  Court  will  never  decree  iniquity  ;  and  there  ^'  ^''^ 
are  instances  where  they  have  refused  to  decree,  hard  bar- 
gains, though  fair ;  but  these  are  rare,  and  are  generally  ca- 
ses of  glarii^  hardships^  For,  in  general,  the  Court  will  not 
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ALBAinr,     undertake  to  efitiipate  the  speculations  of  parties  io  a  coa* 
^?!^L^*'    tract,  but  will  deem  Iherq  the  best  judges  of  their  own 
views,  and  will  compel  a  performance,  though  they  may  be 
eveotqally  disappointed  in  their  eiqieptations.^^ 

In  thp  case  of  Campbell  y.  Spencer,  (2  Bin.  133)  there 
Compfretf  V.  leag  qo  f^^ud  or  imposition  ;   nor  doiss  it  appes^r  that  there 
J^in,  133)  wJ.  was  inadequacy  to  any  great  degree  ;  but  it  waj  a  foolish 
O'  ^^'         |>argain,  whereby  ^.  farmer  agreed  to  sell  his  farm  for  the 
renanant  of  a  store  of  goods  ;  and  Chief  Justice  TUghsnan 
and  Judge  Breekenridge  both  say,  they  would  not  enforce 
the  contract,  nor  declare  it  void,  but  leave  th^  plaintiff  (o 
(lis  action  upon  it.     Judg^  Breekenridge  placed  rehance  up- 
on its  bping  a  hard  bai^ain,  attended  with  suspicions  cir- 
cumstances. 
Fr^SST*     (i      *"  ^^^  case.of  Osgood  y.  Franklin,  (2  John.  Ck.  Rep.  23) 
John:Ch.Rin^  thp  Chancellor  remarks,  ^'  ther^  is  a  very  important  dtstinc- 
1816.  ^  *^^°»  which  runs  through  the  cases,  between  ordeiing  a  coo- 

tract  to  be  rescinded,  ^nd  decreeing  a  specific  perfonnance. 
Though  inadequacy  of  price  is  not  a  ground  for  decreeing 
im  agreement  to  be  delivered  up,  or  a  sale  rescinded,  (unless 
its  grossness  amount  to  fraud)  yet  it  may  be  sufficient  for 
the  Court  to  refuse  to  enforce  performance.     It  is  not  un- 
common for  the  Court  to  r$ifuse  to  enforce  for  inadequacy, 
and  at  the  same  time  to  refuse  to  rescind.'^ 
Koto  to  CKik'       Chancellor  Dessattssure,  who  was  pot  on  the  bench  when 
fraUr.Ogihie^  the  cause  6f  Clitherallv.  Ogilvie  was  decided,  has  added  a 
phimc«iilor     ^  valuaU^  and  learned  note  to  the  report  of  that  case,  which 
pessatmurt,     jj^  concludes  by  observing,  "  It  is  agreed,  on  all  hands,  that 
the  Court  is  not  bound  to  decree  ^  specifip  performance  in 
every  case  ^here  it  will  not  set  aside  the  contract,  nor  boand 
to  set  aside  every  contract  of  which  it  will  not  decice  the 
specific  performance.  .  The  Court  will  not  decree  specific 
performance,  wh^re  there  it  any  surprise,  making  it  not  (air 
and  honf  st  to  proceed  i^nd  .call  for  specific  performance^^ 
The  question      Having  tbus  taken  a  cursory  view  of  some  of  the  princi- 
trhich^  ffreS  P*'  ^*^*®'  ®^  ^^^  point  under  consideration,  and  having  also 
nea  have  dif-  noticed  ihe.dicta  of  some  learned  jurists,  Ijhall  be  Justified 
One    citfli  in  ^^  remark,  that  the  question  is  one  upon  which  very  great 
lli^nuf^'  Id^  ^^^  ^^^^  differed^  and  have  administered  tl]0  equity  of  the 
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.  Court  npon  diametrically  opposite^jpjrincjjjles.     The  one     Albany, 
class  marniain,ffiartfie  Court  wilFnot  lend  its  aid  to  enforce    ^P^^"^- 

\  thef  performance  of  contracts,  unless  they  are  fair,  just  and 

'  reasonable,  and  founded  on  adequate  consideration.     The 
other  class  maintain,  that  unless  the  inadequacy  of  price  is 
fioch'««  shocks  the  conscience,  and  amounts  in  itself  to  deci-  ^eoc?:  Ui^oth^ 
sive  and  conclusive  evidence  of  fraud  in  the  transaction,  it  is  w  that  it  must 

.    Dot  of  itself  a  sufficient  ground  for  refusing  a  specific  perfor-  to  prove  fraad. 

mancc  J^hanceUor., 

«rc.    who  8up- 

Tlie  most  distinguished  of  those  who  support  the  lat-  ported    the«e 
tcr  doctrine  is  Lord  Eldon.   To  him  may  be  added  Sir  mil^  ^^U^^"^ 
jam  Chrantj  Lord  Keeper  Wright^  and  probably  some  others, 
The  former  doctrine  was  declared  or  acted  upon  by  the 
Lords  Somers,  Macclesfield^  J/orthington^  Guilford^  Talbot, 
Harcourtj  HardrDtcke^  Alvanley,  ErskinCj  Rosslyn,  and  Chief 
Baron  Eyre^  iii  England;  and  in  this  country  it  has  been 
adopted  by  the  Court  of  Chancery  of  South  Carolina^  the 
Court  of  Appeals  of  Virginia^  and  the  Court  of  Chancery  of 
this  state ;  and  I  believe  there  is  no  American  decision  to  the     |q  tbucoim« 
contrary.     Among  American  jurists;  of  distinguished  celeb-  ^* 
rity,  who  have  maintained  this  doctrine,  are  Chancellor  Des- 
saussyre^  of  South-Carolina^  President  Pendleton^  of  Virgin" 
ia,  the  late  Chief  Justice  Reeve^  of  Connecticut^  and  last, 
though  not  least,  the  late  Chancellor  Kenty  justum  et  tena* 
cent  propositi  virum  ;  a  man  whose  stern  integrity,  superior 
talents,  and  extensive  erudition,  have  rendered  him  an  orna- 
ment to  the  Co\]rts  over  which  he  has  presided  in  his  native 
state ;  and  who  may,  without  arrogance,  but  with  the  most 
perfect  complacency,  look  back  upon  his  26  years  of  judi- 
cial labours,  and  say — 

Exegi  iHonumenium  art  perenniut ; 

Regaliqut  situ  pyrav^idvan  atiius  : 

Aon  omnit  mortar  ;  multa^ue  part  tnH 

Fitabit  HAUinam.  rj^  ^^^ 

If  wc  determine  ti^is  question  by  the  prevaUing  practice  Sf  fo^!^]j 
of  Cparts  of  Equity,  (it  has  not,  indeed,  been  aniform)  we  the  fint ;  and 
mutt  decide  in  favour  of  the  rale  as  laid  down  by  Lord  Hard'-  MerU  \^ 
toick^m    If  we  determine  it  by  the  reason  and  propriety  of  9™^P^^ 
i^  two  propositions,  there  is  certainly  great  weight  in  the 
contider^tion  that,  in  enforcing  contracts,  the  Coarty  if  it 
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ALBANY,  acts  at  all,  must  act  ex  rigore^  and  cannot  weigh  the  eqoitief 
^^^^J„^^^  of  ^he  parties ;  whereas  a  jury,  in  a  Court  of  law,  can  miti- 
gate the  damages  according  to  equity  and'  good  conscience. 
It  seems,  indeed,  paradoxical),  to  send  parties  from  a 
Court  of  Equity  to  a  Court  of  law,  to-  obtain  equity ;  but  it 
arises  from  the  ppculia^r  construction  a^nd  practice  of  the 
Courts* 

Again,  if  we  call  to  our  aid  the  opinions  of  men  among  the 
mosit  celebrated  for  their  learning  and  talents,  of  the  tiroes 
in  which  they  res^pectively  lived,  we  find  :^  great  prepon- 
derance in  favour  of  sending  hard  and  inequitable  bargains 
to  a  Court  of  law. 
Equity  shonld      Upon  authority  therefore,  as  well  as  upon  pri.nciple,  I  am 
Sw^^iwform-  clearly  of  opinion,  that  a  Courtof  Equity  ought  not  to  lend 
•ace,     unlwi  Us.  aid  in  enforcing  an  executory  contract  unless  it  is  (air, 
ii^ir,  jmt,  rea-  just,  reasonable  and  equal  in  all  its  parts,  andfounded  upon 
sonabie     and  adequate  Consideration. 

It  is  well  '  It  is  undoubtedly  well  settled  that  inadequacy  of  price,  I 
i^equacy  *  alonc,  is  not  a  sufficient  reason  for  setting  aside  a  contract 
alone  n  no^  executed.  Unless  its  gi^ossriess  amount  to  fraud  ;  but  there  is 
u^e  contract.  8t  Wide  difference  between  enforcing  at\  executory  contract^ 
There  Uaw^  tfnd  setting  aside  a  contract  deliberately  executed  ;  and  the 
tween  enforc-  two  subjects  admit  of  very  different  vi^ws  and  coosidera*  \ 

2d  point;  The  next  g;round  of  defence  is,  that  Ellison's  mind  ^as 
i^oiiwdoc!'"  debilitated  by  habitual  intoxication.  The  witnesses  agree 
Evidence,  as  to  the  feict  of  his  habitual  intemperance,  for  some  years  be* 
fore  bis  death ;  but  they  differ  in  their  opiniops  as  to  the 
effi^ct  produced  by  it  upon  his  capacity  to  transact  business. 
The  fact  is  before  the  Court ;  and  our  acquaintance  with 
mankind  supersedes  the  necessity  of  evidence  to  prove  that 
habitual  inebriety,  in  most  cases,  debilitate^  the  mind.  As 
like  causes  produce  lii^e  effects,  it  would  require  strong  proof 
to  shew  that  Ellison  vrt^s  an  exception  to  the  general  rule. 
It  also  appears  that  this  contract  was  unknown  to  his  fami- 
ly and  friends.  It  wa^  made  by  Drake  Seymatir,  on  bejialf 
of  his  brother.  And  though  the  character  of  Drake  Seymour 
rebuts  the  idea  of  iiraud  or  imposition  upon  a  man  under  io- 
tosicatioA)  yet  it  is  well  known  that  interest  has  a  co&troll^ 
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ing  influence  oTer  the  minds  of  many,  perhaps  of  most  men,  albakt, 
even  of  correct  principles ;  and  may,  and  often  does,  induce  ^'^^^^ 
them  to  make  bai^ins  which  conscience  cannot  approve. 

The  third  ground  of  defence  is,  that  the  appellant 
was  unable  on  the  day  appointed,  to  give  a  title  to  the  Iota, 
on  account  ofincumbrances. 

The  appellant^s  cotinsel  contend,  that  it  is  sufficient,  if  he 
was  able  to  give  a  title  at  the  time  of  the  decree ;  and  so  it 
was  decided  by  the  Master  of  the  Rolls,  in  Longford  v.  Pilt^     Lan^find  r. 
(2  P.  Wms.  ^30.)   He  said  that  the  direction  of  the  Court,  ^^  630,)  5) 
in  all  cases,  was,  to  enquire  whether  the  seller  caw,  not  i>.  1731. 
whether  he  could  make  a  title  at  the  time  of  executing  the 
agreement.     In  Wynn  v.  Morgan^  (7   Fes.  202)  it  was  deci-     fVynn      y. 
ded  that  where  the  tin>e,  at-which  the  contract  was  to  be  ex-  y^f^^\  jj[ 
ecnted,  is  not  material,  and  there  is  no  unreasonable  de-  -!>•  *fi02, 
by,  the  vendor,  though  not  having  a  good  title  at  the  time 
the  contract  was  to  be  executed  nor  when  the  bill  was  filed, 
but  being  able  to  make  a  title  at  the  hearing,  k  entitled  to  a 
specific  performance. 

In  Brdshier  v^  Gratz,  (6  Wheat,  528)  Chief  Justice  Mar-     Brashier  v.- 
shall  says,  the  rule,  that  time  is  not  of  the  essence  of  a  con*  ^/J^rf.    68a,) 
tract,  has  been  recognized  in  Courts  of  Equity  ;  that  a  fail-  ^'  ^'  18*t. 
ure  to  perform  on  the  day  does  not  deprive  a  purchaser  of  his 
right  to  demand  a  specific  performance  at  a  subsequent  day, 
when  he  sha^l  be  abl^  to  comply  with  his  part  of  the  engage- 
ment. But  the  rule  is  not  universal.  Circumstances  may  have 
changed  ;  and  the  other  party  may  be  placed  in  a  worse  con^ 
dition ;  and  then  the  Court  would  leave  the  parties  to  their 
remedy  at  law.     The  party  who  is  ready,  may  file  his  bill 
requiring  the  other  to  perform  or  rescind  ;  and  the  Court 
frill  compel  him' to  do  one  or  the  other.    If,  then,  a  bill  for 
a  specific  performance  be  brought  by  a  party  who  is  him* 
self  in  fault,  the  Court  will  consider  all  the  circumstances 
of  the  case,  and  decree  according  to  those  circumstances. 

In  Hepburn  v.  Auld^  (5  Crouch  262)  the  same  point  bad     Hepfnum  v. 
been  so  ruled  ;  though  Mr.  Justice  Livingston  expressed.bis  ^^''fj.    .gif 
dissent,  on'  the  point  of  dispensing  with  tioae*    (1  Wheat.  A,t>.  1809. 
195-6,5.0.) 
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A  LBANT,         In  Butler  v.  0*Hmr,  ( 1  Dtts.  398)  the  Court  say,  lapse  of 

J^^),^^^^^      time,  unattended  with  other  crrcumstances,  is  not,  of  itself, 

a  sufficient  ground  for  it  to  refuse  its  aid  to  compel  aspeclfic 

performance  of  an  agreement ;  that  it  was  sufficieot  if  the 

plaiDtiiTcould  thtn  make  title. 

Judam     T.      In  Judson  v.  fVass,  (i  1  John.  Rep.  525)  which  was  a  case 

J^m.b^s^)A.  ^f^hesale  of  land,  at  auction,  one  of  the  conditions  being  that 

D.  1814.  the  money  should  be  paid  in  75  hours,  the  conveyance  to  be 

dated  on  the  day  of  sale  ;  the  premises  were  encumbered 

with  a  mortgage  ;  and  the  Court  said  that  in  every  sale  of 

that  kind,  there  is  a  condition^  that  the  purchaser  shall  oat 

be  bound  to  part  with  his  money,  unless  the  seller  is  able  to 

give  him  a  title  according  to  the  terms  of  the  sale*    That, 

however,  was  an  action  at  law,  and  is  not  applicable  here. 

WtUcrt     ▼.      Ip  Waters  V.  Travis^  (9  John.  Rep.  466)  the  late  Chief 

'jotin!\^\A  •^"^*^^®  Spencery  Who  gave  the  opinion  of  this  Court,  sayi, 

X>.  1812. '       the  lapse  of  time,  when  no  material  incoBvenience  has  been 

suffered,  can  be  urged  only  on  the  ground  that  it  is  evideace 

of  abandonment  of  the  agreements 

Incapacity        In  tbccasc  now  under  consideration,  I  am  inclined  to  the 

%meut  1820  ^P'^'^Oj  ^^^^  ^\^^  appellant  not  being  in  a  condition  to  give 

not.  per  se,  aD  a  good  title  on  the  1  St  of  June  J 1 820,  is,  of  itself,  no  objection 

to  a  specific  perrormance.    The  conveyances  iterc  to  be 

simultaneous  acts ;  or  rather,  by  the  terms  of  the  contfact, 

Ellison  was  first  to  convey.     The .  language  of  Seyifww'* 

covenant  is,  "  In  consideration  of  which  premises  (the  coo- 

veyance  by  Ellisdn)  the  said  fVilliam  Seymour  doth  by  these 

presents  covenant  and  agree,  &c/' 

oihertri«c-       But  it  seems,  that  when  there  is  great  inadequacy  of  cod* 

ted  with  inad-  sideration,  the  vendor  is  held  to  great  strictness,  as  to  time, 

equacyofcon-in^he  performance  on  his  part.     In  the  case  of  JKwf. 

SKicratioiL  •  •  I 

h'ien  r.  Slukely,  (2  Br.  P.  C.  396-8,)  ScuAre/y,  on  the  20lfc  M' 
stukcfy,(2  Br.  1 720,  sold  lands  by  contract  to  Kien  fyr  40  years  purchase, 
a.d!  im/  whcntbey  were  worth  only  15  years  purchase,  and  £l20 
were  paid  ;  Kien  intending  to  pay  the  residue  in  SotUh  Sea 
stock,  which  was  then  worth  1000  per  cent.  ;  and  the  ti- 
tle Was  to  be  made  out  on  the  2dth  Dec.  then  next.  The  tide 
was  not  made  out  by  the  day,  and  Kien  declined  the  pur- 
chase. On  a  bill  filed  by  Slukel^j  performance  waa  decreed*, 
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but  on  appeal  to  the  House  of  Lords,  this  decree  was  re-     AttiANT, 

versed.     By  the  report  in  Branny  the  decree  seems  to  rests    ^^Jjjll^J^ 

on  the  ground  of  inadequacy  ;  and  the  point  relating  to  time 

is  not  stated )  but  from  a  report  of  the  same  case  by  Baron 

Gilbert  J  (Gil6.  Rep.  1 55-6)  it  seems  to  have  been  decided  on 

the  ground  of  the  vendor  not  having  made  out  his  title  to  155.6,  s,  q/' 

the  premises  sold  by  the  day  stipulated  in  the  contract. 

The  decision  is  understood  by  Sugden  in  his  treatise  oil     SugdenU  L. 

vendors,  p.  281,  as  having  been  made  upon  both  grounds,  ^'^Sl.^.  C* 

and  he  has  deduced  from  it  this  principle  ;  that  when  the 

price  is  unreasonable  or  inadequate,  or  the  contract  is  in 

other  respects  inequitable.  Equity  will  not  assist  either  par- 

tj,  if  he  has  permitted  the  day  appointed  for  completing  the 

contract  to  elapse  without  performing  his  part  of  the  agree-' 

ment. 

On  the  whole  case,  therefore,  I  am  of  opinion  :  ilecftpitiiit^ 

1.  That  on  the  question  of  decreeing  specific  performance  ^^  q^  ^^^ 

of  executory  contracts,  the  Court  of  Chancery  must  exercise  tion  of  deci^- 

its  discretion ;  not  an  arbitrary,  but  a  sound  judicial  discretion,  ^e,  cham^^ 

If  the  contract  be  free  from  objection,  it  is  the  duty  of  the  "»"•*  "«.«»»• 
_  .  i.  Ti.i.t  .  *  ■ound  judi- 

Court  to  decree  performance.     But  if  there  are  circora-  eiai  discretion. 

stances  of  unfairness,  though  not  amounting  to  fraud  or  o^-  yj  free*"from 

pression,  or  if  the  inadequacy  of  consideratioi^  be  so  great  objection,  per- 

aa  to  render  the  bargain  hard  and  unconscionable  ;  on  ei-  shoukl  be  de- 

ther  ground  the  Court  may  refuse  its  aid  to  enforce  the  con-  ^*^*  ^ 

tract,  and  leave  the  parties  to  contest  their  rights  in  a  Court  laimes^     not 

If  it  is  asked  what  degree  of  inadequacy  is  necessary  U}  presaon,  or 
constitute  the  bargain  a  hard  one ;  it  might  be  asked,  in  qaaej  as  to 
answer,  what  degree  of  inadequacy  is  necessary  to  constitute  r?^**^*^^^ 
fraud — to  shock  the  conscience,  and  produce  an  exclama-  consdonabie ; 

^-       If  on  either 

"""  •  ground,    court 

The  truth  is,  that  neither  the  one  nor  the  other  admits  of  ™ay  i«ave 
a  definite  answer.     It  must  be  determined  by  the  judgment  ^  ^^' 

of  tfie  Court ;  and  as  there  is  certainly  a  difficulty  in  ascer- 
taining the  precise  point,  there  is  much  less  danger  in  stop- 
ping short  of  it,  than  in  going  beyond  it.  To  me  it  seems  a 
solecism  in  language,  to  say  that  a  party,  who  has  obtained 

Vol.  ill.  67 
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ALBANY,     an  inequitable  bargaio,6ball  be  received,  in  a  Court  of  Eguify, 
^^^.^,.,^  •    to  demand  its  performance. 

2.  In  the  next  place,  though  the  incompetency  of  Ellison 
arising  from  habitual  intemperance,  is  not  clearly  establish- 
ed ;  yet  enough  appears  to  raise  a  doubt  on  the  subject,  and 
inoipadtT^  "*  to  cast  a  suspicion  upon  the  fairness  of  the  transaction.   The 
Uo"  *°^o"*h  *"^1^^"*'^8  cited,  on  the  question  of  seiliug  aside  contracU 
not  fall,  it  e-  obtained  from  persons  while  under  the  influence  of  intox* 
doubt/**  "*^  ication,  are  not  applicable.    None  of  them  state  that  a  con- 
tract so  obtained  ought  to  be  enforced  in  Equity,  by  decree- 
ing a  specific  execution. 
LtpMoftime      3.  And,  although,  lapse  of  time  when  not  of  the  essence 
iiuideqa«cy,      ^^^  Contract,  or  an  incapacity  to  make  title  on  the  day  stip- 
joatifies   court  ulated,  are  not  insuperable  obstacles  in  the  way  of  obtaioiog 
ptrfomuDct.    the  specific  execution  of  a  contract,  provided  title  can  be 
made  before  the  decree  ;    yet,  when  connected  with  inade- 
quacy  of  price,  they  will  justify  the  Court  in  withholding  the 
exercise  of  its  extraordinary  powers  in  compelling  a  specific 
performance* 
Decree ahouUI,      I  concur,  therefore,  with  his  honour  the  Chancellor,  and 
affirmed!*        ^™  ^^  opinion  that  his  decree  should  be  affirmed. 

WoouwoRTH,  J.  not  having  heard  the  ai^gument,  gave  no 
opinion* 

Clark,  Earll,  Gardiner,  Green,  Mallory,  M^Call, 
'  Morgan,  Ward  and  Wright,  Senators,  concurred  in  the 
opinion  of  the  Chief  Justice. 

SuDAM,  Senator.  In  this  case,  it  cannot  be  necessaiy  for 
me  to  enter  into  a  detailed  statement  of  the  facts.  I  shall 
merely  take  a  general  view  of  the  claims  of  the  appellant, 
and  of  the  defence  set  up  by  the  respondents,  and  then  pro- 
ceed to  the  consideration  of  the  questions  submitted  to  the 
Court  by  the  counsel  who  have  so  abjy  and  ingeniously  ar- 
gued this  cause. 
Sutement  of  William  Setpnourt  the  appellant,  and  Thomas  Ellison^  the 
the  caac.  father  of  the  respondents,  on  the  14/A  of  January^   1820, 

Ai^reemeat.      entered  into  an  agreement  for  the  exchange  of  one  third  of 
certain  lots  owned  by  Seymour^  in  the  village  of  Jfewburgh, 
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for  certaiD  farms,  owDed  by  Ellison^  in  Monts^omtry  and  WaU  Albany, 
kilL  The  property  is  particularly  described  in  the  article  ^^^^^^^^^ 
betv^een  them.  By  this  agreement,  Ellisoti  covenanted  with 
Seymonr,  that  he  would  on  or  before  the  1st  day  of  Junt 
fiext  ensuing  its  date,  by  sufficient  conveyances,  grant,  bar- 
gain and  sell,  &c.  the  farms  to  the  appellant,  in  fee  simple  ; 
in  consideration  of  which,  Seymour  covenanted  and  agreed« 
that  be  would,  on  or  before  the  1st  day  of  June  ensuing  the 
date,  sufficiently  grant,  bargain  and  sell  to  Ellison^  the  equal 
undivided  third  parts  of  the  Newhurgh  lots,  with  the  wharves, 
buildings,  &c.  '  The  articles  of  agreement  contain  the  fol- 
lowing clause :  "  And  it  is  hereby  further  agreed  by  and  be-  P«rti««  tottJw 
tweea  the  said  parties,  that  it  shall  be  lawful  for  them  respec* 
tively  to  enter  into  and  upon  the  said  premises  to  them  respec- 
tively intended  to  be  granted  and  conveyed,  and  to  have  and 
receive  the  profits  thereof  to  their  own  use  respectively.^' 

The  bill  states  that,  in  pursuance  of  this  agreement,  Sty    Wbst  the  bill 
tnour  entered  into  possession  of,  and  received  the  rents  '^***' 
and  profits  of  the  property  to  be  conveyed  to  him  by  £//i- 
9on^  and  Ellison  entered  into  the  possession  of  the  property 
to  be  conveyed  to  him  by  Seymour  ;  and  that  EUison?s  heirs 
at  law  have,  since  his  death,  continued  in  possession  ;  that    ^ 
Seymour  J  during  the  life  time  of  Ellisouj  was  always  ready 
to  convey  to  him,  according  to  his  contract,  but  that  £//t- 
fon,  for  several  months  previou&  to  his  death,  was  incapable 
of  transacting  business ;  and  that  he  died  about  the  3d  of 
August^  1820,  intestate,  leaving  Harriet  Ellison,  bis  widow, 
and  the  respondents,  his  heirs  at  law  ;  that  al|  his  children, 
except  Mary  Jane  De  Lancy,  are  infants,  under  the  age  of 
21  years  ;  and  that,  by  reason  of  their  infancy,  they  cannot 
convey,  according  to  the  terms  of  the  contract ;  that  Mrsi 
Ellison^  (the  widow  of  Thomas   Ellison)  died  before  the 
time  of  filing  the  bill. 

The  prayer  of  the  appellant  is,  that  the  respondents  may    Pmyer  of  tht 
be  decreed  to  execute  a  deed,  according  to  the  true  intent  ^* 
and  meaning  of  the  covenant  entered  into  between  the  ap- 
pellant and  TTiomas  Ellison,  in  his  life  time. 

The  respondents  admit,  I.  That  their  father,  T/iomas  El-  Awwer. 
lisonj  entered  into  the  covenant  with  Seymour ^  the  appcl- 
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ALBANY,  lant ;  but  thej  leave  him  to  prove  whether  he  had  a  saffi- 
pri ,  1824.  ^jgjj^  ^j^i^  to\he  property  to  be  conveyed  by  him  :  2.  They 
insist,  that  he  had  previously  conveyed  a  portion  of  it  to  bis 
sister,  Esther  Seymour^  or  to  some  other  person,  for  her  use 
or  benefit :  3.  That  his  title  was  very  questionable :  4.  That 
the  bargain  for  the  exchange  was  unconscionable,  inasmucl^ 
as  the  lands  to  be  conveyed  by  Ellison  to  Seymour  exceed- 
ed the  value  of  the  lands  to  be  conveyed  by  Seymour  to  £//t- 
soriy  by  several  thousand  dollars  :  5.  That  the  appellant 
could  not  make  a  good  title  to  the  premises,  because  they 
were  encumbered  by  a  mortgage  remaining  uncancelled  at 
the  death  of  Ellison  :  6..  That  the  appellant  did  not,  on  or 
before,  or  subsequent  to  the  day  specified,  tender  a  deed,  in 
pursuance  of  the  article :  7.  That  Ellison^  from  the  14/A 
January ^  1820,  until  the  15/  June^  1820,  *^  was,  inallres- 
p^ts,  as  capable  stnd  conipetent  to  transact  business,  as  he 
was  for  several  weeks  and  months  previous  to  the  14/A  of 
January^  1 820/'  Then  the  respondents,  after  stating  their 
age,  and  denying  that  the  appellant  was  ready  and  willing  to 
execute  and  deliver  a  deed  to  Ellison  in  his  life  time,  and 
leaving  him  to  his  proofs  submit  themseWes  to  the  decree  of 
the  Court. 
Decrefc  In  the  decree  entered  in  this  cause,  by  his  honour  the 

Chancellor,  he  refuses  to  direct  a  specific  performance  of 
the  contract  by  the  heirs  at  law  of  Edlison^  '^  fix>m  the  great 
inadequacy  in  value  of  the  lots  in  the.village  of  Neahygrgh^ 
which  Seymour  contracted  to  convey  to  Ellison^  for  the  two 
fa^K^  in  Orange  county,  which  £//t5on  contracted  to  convey 
to  S^^mir^  as  mentioned  in  the  pleadings  and  proofs  ;  and, 
also,  from  the  habits  of  intoxication  in  which  Ellison  had  in- 
dulged in  the  last  years  of  his  life,  and  the  mental  debility 
produced  thereby  ;  and,  also,  from  the  want  of  readiness  and 
ability  in  Seymour  to  convey  a  good  and  unencumbered  ti- 
tle to  the  said  lots  in  the  village  of  Mwburgh^  at  the  time 
fixed  for  the  performance  of  said  contract,  or  at  any  time 
thereafter,  during  the  life  time  of  Ellison,^^ 
Points  taken      The  respondents,  in  support  of  this  decree,  make  the  fol- 
&S5Srt^lowi«>g  points: 
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!•  That  the  haLTZsin  ^9^  hardy  disproportionate  and  tme-     albant^ 

t  '     u    s  '  April,  1824, 

qual  %n  its  terms.  Z^Z^^ 

2.  That  daring  th^  time  of  the  negotiation,  and  at  the 
time  Ellison  entered  into  the  contract,  he .  was  not  in  a  fit 
state  of  mind  to  form  eucb  an  agreement,  or  to  understan4 
his  rights  or  appreciate  his  interests  ;  and  that  the  bargain 
was  secretly  and  unfairly  obtained  by  the  appellant. 

3.  That  the  appellant  did  not,  and  could  not  perform  the 
agreement  on  bis  part  as  stipulated  by  him,  in  the  life  time 
of  Ellison^  because  the  appellant's  lands  were  incumbered 
to  their  value ;  and  there  was  no  waiver  of  time,  or  indul- 
gence given,  by  Ellison  in  his  life  time,  nor  by  the  respon- 
dents since  his  decease. 

The  first  point  made  by  the  respondents,  that  this  contract  istpoint— con- 
fer exchange  of  lands  was  hard,  disproportionate  and  unequal  proportionate,* 
in  its  terms,  is  the  main  point  in  the  cause,  and  has  been  so  *°^  unequal— 
treated  by  the  Chancellor  m  his  opinion.  He  assumes  it  as 
a  fact,  that  '^  at  the  date  of  the  agreement,  the  village  lots  Inadequacy  of 
were  not  worth  half  the  value  of  the  country  farms  ;"  and  ^„  ^^umed 
says,    "we  may  make  an  ample  advance  of  the  one,  and  by  the  chan- 

11...  /.    •  1  .1         'f  cellor. 

an  ample  diminution  of  the  other,  in  value,  if  we  were  to 
fix  the  one  third  of  the  Xewburgh  lots  at  ^6,000,  and  the 
farms  at  $12,000.'? 

The  decision,  upon  the  evidence  given  as  to  the  differ- 
ence in  value  between  the  property  to  be  conveyed  by  the 
appellant  to  the  father  of  the  respondents,  may  decide  the 
cause,  without  entering  into  the  consideration  of  the  other 
points;  but  I  think  our  decision  must  depend  mainly  qn  oth-  Mer«  iaeqinl. 
er  evidence;  for  it  cannqj  be  sustained^ in jny_opinionj^  that  \^t^^fon^ 
mere  inet/italiiy  in  value,  which  is  not  so  gross  as  to  strike  the  *<>  •*«'*«  *he. 
moral  feeling  of  an  indiiTerent  man,  would  be  sufficient  to  of  an  indiffer- 
warrant  the  Chancellpcjq  withholding  a  dei:ree  for  specific  *°ufficieiitd^ 
performance.     I  admit  that  the  exercise  of  the  power,  in  a  fence  to  a  biu 
Court  of  Chancery,  to  enforce  the  specific  performance  o{  ^^^^^^^^ 
eoDtracts  for  the  sale  or  the  exchange  of  land,  rests  in  the  .  ''he  decree- 
sound  discretion  of  the  Court ;  but  this  is  a  sound  legal  dis-  aroe  rests  ui 
cretion  ;  and  not  the  exercise  of  an  arbitrary  power,  inter-  ^^^j'^^^'^r  ^ 
fering  with  the  contracts  ofindividuals,  and  sporting  with  their  court  of  chan- 
vested  rights*    I  also  admit,  that  the  party  claioiing  the  spe-  ^^^  **"'  **^ 
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ALBANY,     cific  performance  must  present  a  case  /atr,  jusl  and  reason' 

able  ;  that  the  contract  must  be  founded  on  adf-quatt  contid- 

tration;  and  that  it  must  be  free  ixom  frauds  migrepres^nUi' 

iion^  deceitj  or  surprise^ 

To  determine  whether,  in  fact,  the  agreen^ent  for  exchange 
it  ft  sound  lefifftl  ij  i*i.  !■»• 

discretion.        ^^^  "^i*^'  unequal,  and  disproportionate,  and  whether  it  was 

The    party  free  from /raucf,  surprise^  &c.  it  will  be  necessarj  to  exam- 
formance  must  in^,  With  as  mucb  brevity  as  possible,  the  history  of  this 

present  .  case  transaction. 

fair,  just,  and 

reasonable.  Qn  the  3 J  pf  January^  1818,  Drake  Seymour^  the  brother 

mustbe  for*ad-  ^^  ^^^  appellant,  sold  to  Ellison^  the  father  of  the  respoa- 

equate  consid-  dents,  the  one  equal  undivided  third  part  of  th^  lot  first  des- 

eration ;  -i     j  •     ^i  .   «         /.  t   •  i  -i      r 

And  must  be  cribed  m  the  articles  of  agreement,  lymgon  the  east  side  ot 

fr^ad,  toisre^  Water- street,  for  the  sum  of  ^12,500,  cash.     This  baiigain 
resentation,      was  made  verbally,  in  the  year  1817,  and  completed,  by  the 
P*ifg/  ^"^   "  '  delivery  of  the  deed,  in  January,  I8I8  ;  and  the  negotiation 
^^^^^h^**  concerning  it  was  kept  \i^  ivom  April,  1817,   to  JaMUvy, 
1818,  when  it  was  consummated.     Ip  March,  )8]8,  EUiswn 
agreed  to  purchase  of  Samuel  Sands  Seymour,  his  undivided 
third  part  in  the  same  lots,  lying  east  and  west  of  Water- 
street,  for  $13,825,  he  taking,  in  part  payment,  a  mortgage 
which  Ellison  held  against  one  Tallman,  and  Ellison  ag*^e- 
ing  to  guaranty,  that,  on  foreclosure,  the  mortgaged  premites 
should  produce  the  principal  and  interest  due.     This  con- 
tract was  signed  and  sealed  by  the  parties. 
I      In  March,  1818,  Ellison  informed  Drake  Seymoutf  ^  that 
I  he  had  only  to  purchase  the  part  of  the  lot  belonging  to  tbe 
\  appellant,  to  ov^^n  the  whole,''  and  made  propositiops  tp  the 
witness,  {Drake  Seymour)  to  be  submitted  to  his  hrotber. 
Both  in  the  years  1818  and  1819,  Drake  Seymour  frequently 
saw  Ellison  in  relation  to  the  purchase  of  the  appelbnt^s 
one-third  of  the  lots  ;  and  from  the  time  Ellison  first  propo- 
sed to  purchase  from  the  appellant,  to  the  tinne  when  a 
verbal  contract  was  concluded  for  the  exchange,  more  than 
18  months  had  elapsed;  i^nd  about  1  year  and  IQmontlishad 
elapsed  before  it  was  reduced  to  writing  and  signed  by  El- 
lison and  the  appellant.     On  the  conclusion  of  the  verbal 
*  agreement,  Ellison  authorized  the  appellant  to  take  possess- 
.  ion  of  the  farms,  and  possession  was  taken  accordingly*    In 
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ALBANY, 

April,  1824. 


January^  1 820,  the  appellant  sent  by  Drake  Seymour ^  to  £/- 
/won,  at  Nev)-York^  the  articles  of  agreement  in  question, 
already  executed  on  his  part.  They  were  handed  to  Elli- 
son^  to  be  executed  by  him.  He  requested  that  they  might 
be  I^ft  with  him  for  examination,  to  see  if  they  were  in  con- 
formity with  the  verbal  agreement*  He  examined  them, 
found  them  correct,  and  executed  them  the  day  after. 

By  the  evidence  of  Samuel  JifCoun,  who  was  employed 
by  Ellison  to  estimate  the  value  of  the  farms,  it  distinctly 
appears,  that  he  understood  from  Ellison^  that  he  and  the  ap* '} 
pellaot  were  negotiating  for  the  exchange.      In  various  con'i 
versations,  he  told  MPCoun  '^  that  he  was  negotiating  an  \ 
exchange  with  the  appellant,  and  that  he  wished  JlTCoun  to 
make  up  his  mind  upon  the  value  of  the  two  farms,  (to  be 
exchanged  for  the  Kewhurgh  lots*)  That  he,  {Ellison)  did  not 
wish  APCoun  to  appraise  the  appellant's  lots  in  the  village 
of  Ntwburgh  ;  but  that  he  would  do  that  himself. '^^     It  is  also 
ID  evidence  that  Ellison^  during  the  summer,  resided  in  .Yew- 
Windsor^  in  the  county  of  Orange^  adjoining  the  village  of  | 
Xtwbwrgh^  and  that  he  was  well  acquainted  with  the  proper-  ! 
ty  of  the  appellant,  proposed  to  be  exchanged  for  his  two  \ 
farms.   .It  also  appears  that  Ellison  had  a  favourable  opin- 
ion of  Newhurgh^  as  a  business  place :  and  he  may  have 
been  Influenced  by  the  consideration,  that  property  there 
would  rise  in  value,  in  consequence  of  the  expected  estab- 
lishment of  a  navy  yard. 

That  the  contract  was  deliberately  made,  there  can  be  Contract  mad« 
donbt.     JiPCoun  says,  expressly,  that  Ellison  told  him  "  he  deliberately, 
would  not  conclude  the  bargain  between  him  and  the  appcl-   [ 
lant,  until  he  had  seen  him,'\  {APCoun^)  and  ascertained 
his  opinion  of  the  value  of  the  farms. 

We  here  find  a  purchase  by  Ellison  m  January,  1818,  of 
one  third  of  the  Newburgh  lots  east  of  Water-streety  for  the 
sum  of  ^12,600,  on  a  negotiation  commenced  in  April  pre- 
ceding, and  at  a  time  when,  according  to  the  pleadings  and 
proofs,  there  is  no  pretence  of  incompetency.  About  March^ 
181 8»  £//t5on  purchased  from  S.  S.  Seymour^Yns  undivided 
third  in  the  Neioburgh  lots,  lying  east  and  west  of  Water- 
street^  hi  i\\t  %\xm  oi  %\3fi25^     About  the  same  time^  he 
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ALBANY,  informed  Drake  Seymour,  that  he  had  purchased  one  third 
^,^^i.^^^  of  S.  S.  Seymour,  and  talked  of  exchanging  the  fiirmB  lor 
the  like  share  of  the  appellant.  In  addition,  he  informed 
Benjamin  Case  and  John  Anderson,  that  he  had  purchased 
the  shares  of  Drake  Si  S.  S.  Seymour  ;  and  that  he  also  in- 
tended to  purchase  the  share  of  the  appellant ;  and  be  told 
Anderson  how  be  intended  to  render  the  property  valaaUe 
to  himself. 

The  whole  presents  a  very  strong  case,  and  one  in  which 
the  contract  should  be  carried  into  efiect,  unless  some  con- 
trolling  rule  of  decision  in  our  Equity  Courts  shall  reqotre 
the  contrary. 
EUitan  )sxiKm      Tliere  can  be  no  doubt,  from  a  review  of  the  evideece, 
aUthcfacu.  I  that  Ellison  made  his  bargain,  well  knowing  all  the  (acts,  in 
I  relation  to  the  Newhurgh  lotsj  as  well  as  bis  farms  propofied 
I   to  be  exchanged  for  them.     His  own  s^ent  (^ITCMm}  ascer- 
tained the  value  of  the  farms.     He  aaid  be  wouM  biaaself 
appraise  the  value  of  the  lots  in  ^ewburgh*     It  could  not  be 
pretended,  that  after  a  purchase  of  two  thirds  of  the  whole 
property,  he  had  never  examined  the  premises,  or  that  be 
had  not  ascertained  the  situation  and  comparative  talue  of 
the  Newhurgh  lots  ;  for  it  is  admitted  by  all  parties,  that  at 
the  time  of  his  purchase  from  Drake  Seymour,  and  his  agree- 
ing to  purchase  of  S.  5.  Seymour,  he  was  not  incompetent 
to  transact  business  of  any  kind.   Imnaediateiy  after  this,  the 
negotiation  for  the  one  third  of  the  appellant's  lots  coounen- 
ced,  and  that  negotiation  continued  for  18  months  before  it 
was  verbally  concluded  ;  and  for  one  year  and  ten  months 
Was  well  ac-  before  it  was  reduced  to  writing.     There  is,  therefore,  no 

qumnted  with  .  ...        -,,,.  ^  ,,  •„ 

the  premises,  pretence,  in  my  opmion,  that  EUuon  was  not  fully  acqaaio- 
to  t^^  bai  ^^^  "^^^^  ^^^  premises,  proposed  to  be  exchanged  wilhhim,bj 
•inen.  the  aopellant.     Besides  having  before  become  the  parcha- 

ser  of  two  thirds  of  the  lot  on  the  east  side  of  Wa^^' 
street,  and  the  one  third  of  the  lot  of  S.  S.  Seymour  on  the 
west  side  of  the  same  street,  and  having  paid,  in  each  in- 
stance, a  sum  exceeding  the  price  be  had  agreed  to  pa;  ^ 
appellant,  we  have  the  positive  testimony  of  Drakt  Sey- 
mour that  throughout  the  whole  of  the  negotiation  be  was 
perfectly  competent  to  transact  business.     He  was  in  a  sit- 
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uatioD  deliberately  to  form  his  opinion,  and  unquestionablj  albai^t, 
he  did  do  so,  As  to  the  value  of  the  Ktwbur^h  lots  ;  and  from  ^P^^^J^^ 
his  previous  purchases,  he  must  have  ascertained  their  val- 
ue^ to  his  own  satisfaction.  Under  the  advice  of  his  agents 
he  knew  the  value 'of  the  property  to  be  conveyed  by  him 
to  the  appellants  We  must  takS  it,  theti,  that  Ellison^  delib- 
erately^  and  with  his  eyes  open,  entered  into  the  contract 
which  the  appellant  now  seeks  to  enforce  by  a  decree  of  a 
Court  of  Equity. 

I  am^  therefore,  of  opinion,  from  a  review  of  the  whole    ContraAt  ccn 
evidence,  that  this  contract  was,  at  the  time  the  negotiation  j^  ia'au'Si 
was  first  entered  into,  and  at  the  time  the  articles  were  exe-  Pa>^« 
cuted  by  Set/mour  and  EUi^aUi  certains/air  and  just^  ia 
all  its  parts* 

The  next  question  which  presents  itself  to  the  considera-»     Wbetiier  it 
tion  of  the  Court  is^  whether  the  contract  between  the  ap-  ^"c^onalie"" 
pellant  and  Ellison  is  so  AarJ,  unreasonable^  or  une^txai,  oi*  oneqiua. 
that  this  Court  will  not  aid  to  enforce  it. 

In  reviewing  this  part  of  the  case,  it  will  be  the  duty  of 
the  Court  to  investigate  the  evidence  as  to  the  value  of 
the    Kewburgh  tots,  and    the  farms  to  be  exchanged  for 
them.    Should  they  arrive  at  the  conclusion  that  mere  inad* 
equaey  in  value,  where  there  is  no  frauds  misrepresentation^ 
imposition^  or  concealment  of/acts^  is  of  itself  sufficient  to 
ftvoid  the  contract^  it  will  save  a  great  deal  of  the  labour  and 
investigation  which  might  otherwise  be  required.    I  admit.  ^  ^^ 
however,  that  where  the  inadequacy  of  price  m  a  contract  is  eqaaey  ofprlea 
so  flagrant  and  palpable  as  to  convince  a  man  at  the  first  ^^*'f  "q? 
blasb,  that  one  of  the  contracting  parties  had  been  imposed  the     contmot 
on  by  some  false  pretence,  such  a  contract  ought  not  to  be  J^orcwL^'  ** 
enforced  by  this,  or  any  other  Court  of  Equity.     It  is  not  • 
to  be  denied,  that  jt  is  the  settled  doctrine  of  the  Court  of  ' 
Chancery,  that  it  will  not  carry  into  effect,  specifically^  a  • 
contract  where  the  inadequacy  of  price  amounts  to  con-  i 
elusive  evidence  of  fraud.    In  this  view  of  the  case,  there*  J^ 
fore,  as  well  as  in  reference  to  the  objection  of  mere  inade* 
quacy,  I  shall  briefly  examine  the  evidence  of  value. 

Vol.  III.  68 
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ALBAN-y,         It  may  be  proper  to  premise,  that  there  is  a  distincUonbe'' 

J^IX^'*^'     tween  a  Cdurt  of  Chancery,  refusing  to  decree  the  spe* 

dfic  performance  of  a  contract,  and  setting  it  aside*  {MorU 

lock  V,  BulUf,  10  Ves.  292.)     It  is  also  well  settled,  thatt 

Court  of  Equity  will  not  disturb  an  agrement  ik^i  has  been 

There  is  a  executed,  although  they  would  not  have  decreed  a  specific 

tween  a  court  performance*     {Willany.  fVillan,  16  Ves.  83.)    In  the  first 

wfusifi^'^^^to  ^^®®'  *®  ^^"'**  ^^^^^  '^*^®  ^^^  V^^^y  *^  ^^^  remedy  at  law. 
decree  per-  In  the  second,  they  would  refuse  to  interfere  bj  directing 
i^reementf  "^"^  the  agreement  to  he  cancelled,  the  party  having  consamroa- 
an(1  setting  it  ted  his  own  act.     But  if  there  should  be  fraud,  circumvcn* 

aside.    So  they    ......  ^  r   /^l        -* 

win  not  dis-  tion,  deceit,  or  misrepresentation,  a  Court  of  UiaDcery 
*"'^^u■?7•■  ^ould  order  the  contract  to  be  delivered  up  to  be  canccM 

meat  that  bai  ' 

been  executed.  This  Case,  theb,  being  free  from  fraud,  concealment  and 
woufi  hot  misrepresentation,  and  from  the  charge  of  a  hasty  and  unad- 
have  decreed  yiged  Contract,  one  important  question  appears  to  be,  can  a 
anc«.  Court  of  Equity  interfere^  under  such  circumstances,  to 

caiiTthe^l^ve  ^^^'^  ^^^  Contract?  For,  in  my  opinion,  not  to  carry 
the  party  to  this  contract  into  effect  is  to  avoid  it  wholly.  It  would  be 
law  r°in^^the  ^^'*  ^^  consider  whether  this  is  a  case  coming  within  the 
•econd,  refuse  rule.  For  if  it  be  true  that  the  respondents  must  restthcde- 

to  order  the  a-  /.    t      ^i  n  .      .      n  m       •      i 

ffreement  to  be  cree  of  the  Chancellor,  pnncipally,  on  the  madcquacy  in 
ca^eUedj^^^  valuc  of  the  property  to  be  exchanged ;  and  if  it  be  true  that, 
circumvention,  in  order  to  avoid  such  a  contract,  the  inadequacy  of  price 
repreaentaU^,  ™*^®t  amount  to  conclusive  evidence  of  fraud,  (fVesUrnr. 
Oiey  would  or-  Russell,  3  Ves.  <Jr  Bea.  187  ;  If^tltanv.  WMan,  16  Fm.SSj 
ed"^  up  to  be  Coles  v.  Trecothick^  9  Ves.  2iQ,per  Ld.  Eldon)  I  do  not  see 
^"whether  e-  '"  ^^^^  manner  the  opinion  of  his  Honor  the  Chancellor  can 
quity    should  be  supported. 

tnicf  between  There  is  no  question  so  well  calculated  to  generate  a  n- 
6'.  and  E.  piety  of  Opinion,  as  that  which  regs^^s  the  value  of  a  village 
k  into  effect  lot,  or  a  farm  in  the  country  ;  and  unless  the  disproportion 
^W^it*^  *®  ^'  should  be  gross  and  palpable,  it  would  be  very  difficaU  to 
If  to  war-  estimate  bow  much  more  had  been  given  by  Jl,  for  a  lot  than 
S^deq^owy^''  the  price  at  which  B.  would  value  it. 
should  be  such  This,  by  the  proofs,  is  the  precise  case  before  us.  The 
fraud,  chancel-  average  value  of  the  appellant's  interest  in  the  lots  atX«w- 
lor's     opinion  iurErh  as  sworn  to  by  six  witnesses,  is  g  1 0,856  ;  and  this  is 

cannot  be  sup-         ^    '  ''  ^       v      •>         ^ 

ported.  corroborated  by  the  fact,  that  the  father  of  the  appellant  cs- 


OF  THE  STATE  OF  NEW-YORK.  ^31 

timated  the  lot  east  of  Water-street^  several  years  sioce,  at     al^anv, 
^30,000.     The  average  of  the  farms,  as  sworn  to  by  witness-    ^^^^J^' 
68,18^12,686,  and  the  difference  about  ^2,186,  according  to      Seymour 
the  highest  estimate  made  by  the  witnesses  of  the  respon-      pellncT. 
dents.     The  lowest  estimate  of  the  Jifwbursh  lots,  by  the 
respondents'    witnesses,    is  between   5  and   6000  dollars,  to  v.^laeoftiie 
That  a  difference  of  opinion  should  exist  among  the  witn^s-  ^''^ff'*^     ^ 
es,  both  as  to  the  value  of  the  lots  in  JsTewburgh  and  the  farms  ^xchaiijg^. 
of  EilisQUj  is  very  natural.     Every  persdn,  at  all  acquainted 
with  the  price  set  upon  real  property,  and  that  which  is  paid 
when  sales  do  take  place  in  the  country,  and  in  country  vil- 
lages, must  be  aware  to  what  extent  an  honest  difference  of 
opinion  does  and  always  will  exist.     One  will  venture  his 
fortune  in  the  purchase  of  property  which,  in  his  judgment, 
wiU  lay  the  foundation  for  a  comfortable  settlement  of  his 
family,  while  his  immediate  neighbour,  with  the  same  knowl- 
e^e  of  all  the  circumstances,  pronounces  the  purct^ise  rash 
and  injudicious.     There  is  scarcefiy  an  instance  in  which  a 
great  difference  of  opinion,  does  not  exist,  upon  the  point, 
whether  the  purchaser  has  a  good  bargain  or  not.    In  the 
country,  and  in  country  villages,  there  is  no  settled  criterioa 
by  which  property  can  be  estimated.     It  is  not  an  uncommoB 
circumstance  for  men  to  hold  on  upon  real  estate,  in  the 
hope  of  getting  their  price,  until  the  law  interferes,  and  tha 
Bheriff  is  compelled  toj^olve  all  scruples  on  the  subject.    In 
the  present  case,  Ellison^  a  man  of  fortune,  and  competent . 
to  carry  into  effect  his  plans  for  the  improvement  of  the 
two  Mwburgh  lots,  impressed  with  the  idea  of  the  growing 
importance  of  that  village,  and  influenced,  in  all  probabil- 
ity, by  the  expectation  of  the  establishment  of  a  navy  yard 
in  its  vicinity,  and  being  the  owner  of  two  thirds  of  the  pre- 
mises in  question,  exchanges  certain  farms  in  the  country  for 
the  lots  in  Kewburgh.     He  does  this  deliberately,  freely,  an4 
with  a  full  knowledge  of  the  situation  of  his  own  property 
and  that  which  he  agreed  to  take  in  exchange.     There  is  no 
groand  for  saying  that  there  was,  in  this  case,  either  fraudj 
surprise,  misrepresentation,  or  deceit.     The  bargain  was 
conducted  by  him  throughout  with  great  deliberation,  and  he 
consummated  it  with  his  eyes  open.    Under  such  circum* 
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ALBAmr,    fltancei,  we  are  called  on  to  say,  that  mere  inadequacy  of 

^^p^^.,^^ '    price,  and  where  there  is  much  contradictory  evidence;  i» 

or  itself  sufficient  to  prevent  the  Court  of  Chancery  from' 

decreeing  the  specific  performance  of  the  contract* 

In  the  case  of  Coles  v.  Trecothicle,  (9  Ves.  246)  Lord  H- 

pri^^^M  rt^  ^^^  observed,  that  inadequacy  of  price,  unless  it  arooqntcd 

amonotiQcoii-  to  conclusive  evidence  of  fraud,  was  not  itself  a  suffcieDt 

deuce  of  freudi  ground  for  refusing  a  specific  performance  ;  and,  althpogh 

•uffidwt*^^  '  this  was  the  case  of  an  auction  sale,  the  opinion  was  pro- 

ground  for  re-  nounced  on  the  general  question.     In  Morthck  v.  Btdkr^ 

cm!°VrfW  ('^  ^«'-  292)  the  Lord  Chancellor  declined  giving  an opin. 

ance  of  an  ft-  ion  on  the  doctrine  of  inad^qua^y.     In  fVttlem  V.  RvtsclL, 

^tST*^  cases  (^  ^^^*  ^  ^««-  ^^7)  the  dffence  was  grats  inadeqmq  of 

npon        this  consideration.     The  Master  of  the  Rolls  said  that  it  wasDot 
point     coiMi4-  ,  ..•►.'  ,      .    J 

ere^  '    necessary  to  determme  the  general  question  whether  una- 

equacy  of  price  might  not  be  a  groood  for  refusing  per- 
formance, and  he  decided  the  case  uppn  its  special  cir- 
cumstances, and'  held  that,  as  the  vendor  was  not  alleged  ta 
be  under  any  incapacity  or  deficiency  of  judgioeot,  and  «el 
his  own  price  and  obtained  i/,  and  never  expressed  any  dis* 
satisfaction,  hut  accused  the  p^rchaser  of  delay,  th^  agree- 
ment should  be  carried  into  execution.  Chancellor  JTmi ad- 
mits, that  Lord  Eldon  and  the  Master  of  the  Rolls  had  thrown 
doubt  and  distrust  on  this  doctrine  th^  inadequacy  of  price 
is  of  itself  sufficient  to  prevent  ^  specific  execution. 

In  Collier  v.  Brown{  (l  Cox^  428)  it  was  expressly  heldf 
on  a  bill  for  specific  per/ormance,  that  if  the  parties  bai^gsio- 
ed  with  their  eyes  open^  and  without  imposition  or  surfris^ 
ifnere  inadequacy  of  price  was  not  of  itself  sufficient  to  pre- 
vent the  Court  from  administering  its  usual  equity.  This  is 
the  doctrine  of  common  sense  and  coinmon  honesty ;  for  it 
may  be  asked,  with  great  propriety,  what  right  have  wc  to 
sport  with  the  contracts  of  parties  fairly  and  deliberately 
entered  into,  and  prevent  them  from.being  carried  into  ef* 
feet  ? 

j  I  cannot  assent  to  the  doctrine,  that  inadequacy  of  price 
!  may,  of  itself  and  without  fraud  or  other  ingredient,  be  sof- 
'  ficient  to  stay  the  application  of  the  power  of  a  Coartof 
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Chancery,  to  enfbrce  a  sp!ecific  jperfornsance  of  a  private  f  Albany, 
cdotract  tp  sell  land.  ^    ^^^^ 

To  establish  this  doctrine  in  the  state  of  Xtw-York,      Seymour 
iRTould,  to  my  mind,  be  sanctioning  a  principle,  which  would      DejI^cy. 
lead  to  very  injurious  reaults.    Every  member  of  this  Court 
mast  be  well  aware  bow  much  property  is  held  by  contract ;  saito   la   this 
that  purchases  arc  constantly  made  uppn  speculation  ;  tliat  J^^  ^  «^^tM^ 
the  value  of  real  estate  is  fluctuating  ;  and  that  there,  most  ry  prif^oiple. 
generaHy,  exists  an  honest  difierence  of  opinion  in  regard  pearu>^s"r« 
to  any  bargain,  as  to  its  being  a  beneficial  one,  or  not.      To  ported  by  au- 
say,  when  all  is  fair,  and  the  parties  de^l  on  equal  terms,  that 
a  Court  of  Equity  will  not  interfere,  doe$  not  appear  to  m^  . 
to  be  supported  by  authority ;  {Day  v.  Nerbtnan^  2  Cox,  77  ; 
Willanyf.  Wilian,  16    Vts.  83;  Western  v.  Russd,  3  Vm. 
»ijr  Bea.  187  ;  Mtrtlock  v.  Bulkr,  10  Ves.  292,)  and  unless  I      * 
am  bound  down  by  som^  rigid  rule  of  law,  I,  for  one,  can^ 
not  consent  to  its  introduction  into  our  equity  code. 

I  have  not  had  time  to  analyse  all  the  cases  which  have 
been  cited,  so  as  to  bring  them  in  review  t>^fore  the  Court. 
The  earlier  capes  are  very  loosely  reported ;  and  we  can-    Earlier  caMi 
not,  either  from  the  decisions  made,  or  from  the  opinions  ted, 
of  the  Court,  form  a  satisfactory  judgment  on  the  particular 
facts  ;  and  from  the  doubts  and  disapprobation  of  Sir  )9^i7/- 
tam  6''at^  the  M'^ster  of  the  Rolls,  ^nd  of  Lord  Eldon,  I 
feel  myself  warranted  in  saying  that  tl^e   point  is   unsettled  FomttnaettM 
in  Efurland.     Nor  can  I  perceive  why  a  contract  for  the  "*  ^^^^"^ 
sale  of  land,  which  is  fair  in  all  its  parts,  should  not  be  car- 
ried into  effect,  as  much  as  any  other  contract.     In  prin* 
cipie  there  is  not,  and  .l^ere  ought  not  to  be  ^  difference. 

There  may  be  such  inadequacy  of  price  a9,  of  itgelf,  to  There  may  ye 
he  an  evidence  of  fraud.  But  wherever  this  does  not  exist,  SeqS^  a» 
and  resort  is  had  to  the  testimony  of  witnesses,  and  they  !?    .    VJ^ 

,.^^      .      •    .         1       .  •       I  M  I  iraud.    Ifotfa- 

differ  iQ  their  valuation,  as  m  the  present  case,  the  contract  emlte ;    and 
should  be  executed.     In  the  ca^e  beforp  the  Court,  the  aver-  fej-^^i  ^ 
age  value  of  the  farms,  by  ?ix  of  the  respondentt^  witnesses,  ««■«•  *^  con- 
is  ^12.686.    Six  witnesses  on  the  part  of  the  appellant,  (and  exeeat^. 
men,  too,  of  great  respectability,)  value  the  Jfewburgh  lots 
at  ^10,856.     TKe  difference  is  j(  1830.-    How  is  it  possible 
for  any  Chancellor  to  decide  upon  the  relative  weight  of 
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ALBANY,     «u€h  evidence  ?  What  can  clearly  be  extracted  from  such  a 

tract  iDto  effect,  than  that  the  rule  of  equity  should  depend 
on  the  judgment  of  a  single  individuaU    It  Is  impossiUe  for 
any  Court  to  appreciate  all  the  considerations  which  influ' 
^  ence  men  who  enter  into  Bpeculations  of  this  kind.   \  admit 
that  the  case  might  present  a  different  aspect,  if  all  the  irit- 
nesses  agreed  in  opinion.     But  here  is  a  difference  of  opin- 
ion  among  some  of  the   most  respectable  people  in  New 
hirgh^  as  to  the  value  of  the  lots  ;  and  the  witnesses  fo  the 
appellant  are  supported  by  the  former  purchases  m^de  bj 
Ellison  when  he  was  as  sane  as  he  ever  was. 
This  ia  stron-      There  is  another  circumstance  which  has  considerable 
gerfpr  theap-  weight  with  me  ;  and  it  is  that  this  contract  is  for  the  «• 
«had  been  a  change  of  real  property.     It  ca^nnot  be  denied,  that,  in  such 
mere  «^h8»le.  cases,  each  party  is  anxious  to  put  a  high  nominal  nloe  on 
his  own  land.     It  is  a  transaction  wholly  different,  in  ibis 
respect,  from  that  of  a  cash  sale.    Although  the  Jfnshurfik 
lots  did  not  produce  an  income  proportionate  to  the  valoe 
put  upon  them  by  the  appellant,  yet  the  sa^me  objection  ex- 
isted as  to  the  farms  ;  for  it  appears  by  the  evidence  of 
Coldeny  that  they  were  very  much  out  of  repair. 
Not  Booh  in*      Upon  the  whole,  I  am  of  opinion,  that  there  is  not  io  the 
be^TODciMive  Present  case  such  an  inadequacy  of  price,i  as,  of  itself, 
«Fidenc«      of  amounts  to  conclusive  evidence  of  fraud  ;  that  the  contract 
•oatract  bein^  between  the  appellant  and  Ellison^in  bis  life  time^wasf^Q^^* 
SMb^tel'"^^  ed  into  with  a  full  knowledge  of  all,  the  circumstances  br 
and  being  ipiir  Ellison^  and  after  much  deliberation;  and  that  it  ii  (air  id 
ibo'ilw  bB*?ii  all  its  parts ;   and  that  the  respondents  ought  to  be  compelled 
c»t«J.  specifically  to  carry  it  into  effect.     {Coles  v.  Truotkick,  9 

Fes.  246.) 

2d  point  of de-      I  have  not  entered  at  large  into  the  consideration  of  the 

^a^timayu  q««stion  raised  on  the  argument,  as  to  the  incompetency  of 

to     incompe-  Ellison  ;  because  it  appeared  to  me  that  the  weight  of  tes* 

InfovOTtrai^  timony,  on  that  point,  was  clearly  with  the  appellant ;  «nd 

peUants.  ^11  the  facts  in  the  case  show  that  he  concluded  the  bargain 

with  great  care  and  deliberation.     If  Drake  Seymour  is  to  be 

believed,  (and  I  think  he  is  entitled  to  the  most  implicit 

credit)  Ellison  was  perfectly  competent  to  transact  business 
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throughout  the  whote  DegotUtion,  and  when  be  was  not  so,  albant, 
the  subject  was  never  mentioned  to  him*  Indeed,  bis  own  ^^^jl:^^ 
agent,  JIf  Coun^says  thatwben  into&icated,he  never  knew  him 
attempt  to  do  business*  IVhere  a  general  ipcapacity  is  proved, 
it  is  the  duty  of  the  adverse  party  to  shew  competency  when 
the  contract  was  executed  ^  but  in  the  present  case  all  the 
evidence  goes  to  sheg^  Bllisonh  competency  to  transact  bu- 
siness when  the  negotiation  commenced ;  and  Drake  Sey- 
mour expressly  s\vears  to  it  When  the  contract  was  exe- 
cuted. 

As  to  the  third  point,  that  the  appellant  was  not  in  a  situ-  w^th^/^JL^ 
ation  to  give  a  good  title  to  the  village  lots,  either  when  he  p«iiant   icouid 
contracted,  or  when  the  deeds  were  to  be  exchanged,  1  am  §5^   *   ^^ 
somewhat  at  a  loss  to  reconcile  the  decree  of  bis  honor  the 
late  Chancellor,  with  itself.     He  says,  on  this  point,  '^  that 
the  appellant  was  in  defautt  on  the  Ut  of  Jvne,  1820;     He 
ought  to  have  shown  himself  able  and  ready  to  convey  on 
that  day  ;^'  and  that  he  was  in  default  because  the  property 
was  encumbered  by  a  mortgage  of  ^5000* 

In  conclusion,  however,  he  says  that  he  heard  no  evidence 
as  to  the  Complainant's  title  ;  that  in  the  case  of  a  specific 
performance,  it  is  the  usual  course  of  the  Courts  to  refer  the 
inquiry  as  to  title  to  a  Master.  In  my  judgment,  this  inqui- 
ry extends  not  only  to  the  actual  title,  but  to  incumbran- 
ces upon  the  property.     In  fact,  the  Master  is  to  inquire  it  is  suffieiebt 

whether  the  party  can  make  a  deed,  according  to  his  con-  ^  ^^  vendor 

,  can    make    a 

tract.    If  he  can,  it  is  sufficient,  although  he  was  not  in  a  good  tiUe    at 

situation  to  do  so  when  he  entered  into  the  contract,  or  at  ^^^^  ^^ 

the  time  for  performance ;  though  it  might  be  otherwise,  he    has  been 

where  one  party  had  been  quickened  by  the  other,  or  where  thTv^dee,  <J 

tin^  is  of  the  essence  of  the  contract,  as  where  it  relates  to  **™**  ^  ^  *h* 

_  ,  1     ■  1         y     »>  ^  essence  of  the 

stocks  or  other  personal  chattels.     (2  Pozo*  on  Contr.  266,  contract,      aa 

267.  3  Eq.  Ahr.  690.  2  P.  Wms.  630,  631.  7  Vts.  202.  J^^''^  ^^^^^ 
10  Vt8.  315.  6  Vu.  646.  2  Cox^  77.  2  John.  Rep.  595,  or  personal 
614.)  ^•*^•^• 

The  appellant^s  remedy  is  lost  at  law,  because  the 
property  was  covered  by  a  mortgage.  But  that  is  no  ob- 
jection in  a  Court  of  Equity.  (Mwl.  on  Conir.  89.)  It  is  the 
peculiar  privilege  of  Courts  of  Equity  to  interfere  where  the- 
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ALBANY,     remedy  is  defective  at  law,  if  it  be  not  against  conscience ; 
^!li!U!!^    and  if  a  contract  be  feir,  it  should  be  enforced.  (8  Ves.  163. 
2  Sch.  &  Lef.  347,  352.     9  Ves.  608-) 

I  do  not  see  anything  in  this  cause  which  looks  like  an  a- 

bandonment  of  the  contract.  It  is  clearlj  distinguishable  from 

the  casefs  in  1  D^ssausiure,  382,  and  13   Ves.  238.     Here 

was  no  necessity  fyr  punctuality, 'as  the  parties  had  takes 

possession  according  to  the  contract.     Indeed,  the  state  of 

State  of  Kl-  Ellison^ s  health  was  a  sufficient  etcuse  dh  not  oflferiog  to 

^^(Bd*''**]*^^  convey  at  the  day,     I  am  satisfied  that  the  general  nilcis 

faaii   to  COD-  as  laid  down  by  the  dppellant^s  t^odnsel ;  and  that  this  case 

does  not  come  within  the  exceptidns  to  it 

_,        ^    „      The  cause  must  therefore  be  remitted  to  the  Court  of 

CauB'  should  .         ,       ^.  ,. 

b€  i^mitted ;  Chancery,  that  the  Chancellor  may  direct  a  Master  to  in- 
qj^r^tc*  and  ^"'"^  whether  the  appellant  can  give  to  the  respondents  a 
if,  kc  a  per-  clear  aAd  unincumbered  title  to  the  Nemhurgh  lots ;  and  if 
^^ulTbe  de-  he  can,  a  decree  for  a  specific  performance,  according  to 
^^^^^  the  contract,  must  be  entered  against  the  respondents. 

BowHAN,  Bronson,  Burrows,  BaRt,  Cramer,  DaDLcr, 
Haight,  Lynds,  MMntvre,  RsDriELDy  Thorn,  Wheel&b. 
and  WoosTER,  Senators,  concurred* 

For  affirming,      A  majority  bf  the  Court  being  for  a  reversal,  it  was  thcre- 
^^^li  ^y^^'  upon  ordered,  adjudged  and  decreed,  that  one  of  the 
Masters  of  the  Court  of  Chancery  be  directed  to  inquire 
whether  the  said  appellant  has,  and  can  give  a  good  title  to 
certain  lands  in  the  town  of  Xewhurgh^  in  the  county  of  Or- 
ange^  which,  by  certain  articles  of  agreement  set  forth  in 
the  appellant's  bill  of  complaint,  and  proved  in  the  said 
cause,  the  said  appellant  had  agreed  to  convey  to  tbcTsaid 
Thomas  Ellison^  deceased,  in  his  life  time  ;  and  if  bis  Hon* 
our  the  Chancellor,  upon  the  coming  in  of  the  report  of  the 
said   Master,  shall  be  of  opinion  that  such  title  can  be  giv- 
en, that  a  proper  decree  be  made  for  the  specific  perform- 
ance, by  the  appellant  and  the  respondents,  of  the  said  arti- 
cles of  agreement,  and  for  the  execution,  by  the  proper  par* 
ties,  of  all  necessary  conveyances,  with  suitable  covenants 
for  assuring  the  title,  and  requiring  the  appellant  and  res- 
pondents to  procure  all  proper  persons  to  join  «  4a«*»K  -•^^ 
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veyance  ;  and  that  the  respondents,  in  that  case,  pajr  to  the 
appellant  his  costs  in  the  Court  of  Chancery,  to  be  taxed  ; 
and  it  was  further  ordered  that  the' record  be  remitted,  &c. 

N.  B.  SoTBERt^AND,  J.  was  absent,  through  indisposi- 
tion ;  and  took  no  part  in  deciding  this,  or  any  of  the  causes 
duribg  this  session. 
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April,  1824. 


John  Whelan,  appellant, 

against 

William  Whelan  and  Joseph  Whelan,  respondents* 

W,  a  man,  74  years  of  age,  owmn^  a  considerable  real  estate,  the  father  of 
7  children,  and  whose  -wife  was  sickly  and  irritable,  was  troubled  for 
ffeveral  years  with  dissensions  among  his  children  about  the  management 
of  his  property,  his  wife  taking  part  with  all  his  children  on  one  side, 
except  Wm.  Sc  J.  two  of  his  sons,  who  took  part  with  him  ;  and  the  dis* 
sensions  ran  so  high  that  the  mother  and  the  children  who  took  part 
with  her,  departed,  leaving  W.  and  his  two  sons  Wm,  kJ.in  possession 
of  the  property,  the  management  of  which  was  confided  by  their  father 
Xo  them,  as  it  had  been  for  some  time  before  the  family  tras  broken  up« 
Jf''.  was  credulous  and  easily  led  by  fVm,  and  shortly  after  his  wife  left 
him,  he  was  sued  in  a  Justice^s  Court  for  her  board;  and  on  asking  Wm*$ 
advice,  PTm.  told  him,  that  if  he  intended  giving  him  any  thing  he  wish- 
ed he  would  do  it ;  thalt  as  he  and  his  mother  were  conducting,  he  would 
soon  have  nothing  to  give,  ff^s  fears  being  alarmed  by  a  belief  that  his 
wife  would  dissipate  his  property,  in  order  to  place  it  beyond  the  reach 
of  debts  which  she  might  contract,  he  was  induced  to  convey  most  of  his 
real  and  personal  estate  to  these  two  sons,  in  fee,  amounting  to  more  than 
^9000,  and  a  farm,  &c.  to  fVm.  in  trust  for  another  son  ;  but  which  trust 
was  declared  by  parol  only.  Though  he  had  before  declared  an  in- 
tention to  give  all  his  estate  to  Wm.  &  J*,  by  way  of  advancement ;  and 
though  they  executed  to  him  a  bond  and  mortgage  to  secure  his  and  his 
wile's  maintenance,  and  ^50  a  year,  &c.  during  their  lives ;  yet,  held^  that 
the  conveyance,  executed  under  such  circumstances,  was  void,  as  being 
caused  by  fraud,  undue  influence,  and  unfounded  alarm,  excited  or  coun- 
tenanced by  fVm*  i  and  being  also  for  an  inadequate  consideration  ;  and 
though  J.  might  have  had  no  part  in  bringing  it  aboat ;  yet,  hddy  that 
it  was  also  void  as  to  him. 
To  warrant  relief^  for  any  cause,  in  a  court  of  equity,  (e.  g.  undue  influ- 
enx^  in  procuring  a  conve3rance)  it  must  be  stated  in  the  bill ;  but  th« 
charge  need  not  b*  direct ;  it  19  sufficient  if,  on  a  heario^  up<»  thfi 
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pleadiogs  and  proofs,  the  ground  of  reEef  can  b«  gathered  from^  exam- 
ination  of  the  whole  bill. 

A  Conveyance  obtained  by  children  from  a  father  will  not  be  sanctioned  by 
a  court  of  equity^  if  it  appear  to  have  been  caused  by  an  abuse  of  eon- 
fidence  reposed  by  him  in  his  children,  who*  for  the  purpose  of  procurijig 
it,  took  advantage  of  his  age,  imbecility  and  partiality  for  them,  the  con- 
veyance being  also  for  an  inadequate  consideration. 

A  conveyance  by  a  father  74  years  of  age,  his  wife  being  nearly  70  ye&n 
of  age,  and  in  delicate  health,  to  his  two  sons,  of  real  and  personal  estate 
worth  more  than  $9000,  taking  from  his  sons  a  bon<l  and  mortgage  to  se- 
cure his  and  his  wife^s  maintenance,  and  an  annuity  of  $50,  during  their 
lives ;  heli^  te  be  for  a  consideration  grossly  inadequate ;  it  not  appear- 
ing to  be  intended  as  an  advancement. 

If  a  representation  be  made  by  one  to  another  who  it  going  to  deal  in  a 
matterof  interest  upon  the  faith  of  that  representation,  the  former  shall 
make  it  good. 

lie  who  bargains^  in  a  matter  of  advantage,  with  a  person,  placing  confi- 
dence in  him,  is  bound  to  show  that  a  reasonable  use  has  been  made  of 
that  confidence. 

One  falsely  supposing  bis  estate  in  danger,  conveys  it  to  his  pons,  who  know 
that  it  is  not  in  danger,  but  neglect  to  set  the  grantor  right  ;  Ihia  «o- 
cealment  is  a  sufficient  ground  for  avoiding  the  conveyance. 

Where  a  grant  is  made  by  an  aged  father  to  his  children  with  whom  be 
lives,  who  have  the  management  of  his  property,  and  in  whom  he  reposes 
particular  confidence,  if  a  court  of  equity  sees  that  any  arts  or  strata- 
gems, or  any  undue  means,  or  the  least  speck  of  imiwsition,  or  the  least 
scintilla  of  fraud  entered  into  the  bargain,  it  will  avoid  the  grant. 

A  deed  procured  by  fraud  or  undue  influence  is  void  and  wDl  be  set  aside 
in  equity,  not  only  as  against  the  one  who  practiced  the  fraud  or  exerted 
the  influence,  but  as  to  third  persons  who  have  acquired  interests  under 
it,  though  they  may  be  perfectly  innocent ;  thus  undoing  the  whole 
transaction. 

Marriage  is  a  valuable  consideration  ;  and  a  voluntary  deed  ceases  (o  be 
so,  if  a  marriage  be  induced  by  its  provisions;  but  it  should  appear  ia 
evidence  that  it  was  the  cause  of  the  marriage.  The  merefsct,  that 
one  holding  a  voluntary  conveyance  of  property  marries,  will  not  make 
the  conveyance  good. 

Whether  a  marriage  induced  by  a  conveyance  or  settlement  obtained  by 
fraud  or  undue  influence  will  make  it  good  ?     ^uere. 

All  persons  concerned  in  the  demand,  or  who  may  be  affected  by  the  re- 
lief prayed,  ought  to  be  parties  to  a  bill  in  equity,  if  within  the  jurisdic- 
tion of  the  court ;  but  to  a  bill  filed  against  one  to  set  aside  a  deed  tf 
bargain  and  sale  of  land  absolute  on  its  face,  though  the  parties  agreed 
by  parol  that  it  should  be  in  truf  t  for  another,  the  latter  need  not  be 
made  a  party ;  for  the  trust  not  being  declared  by  writing,  is  void. 

A  trust  must  be  manifested  and  proved  by  writing,  or  it  is  void  within 
the  statute  of  frauds. 
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Appeal  from  the  Court  of  Chancer!^  The  appellant  fi- 
led his  bill  in  the  Court  of  Chancery  on  the  29iA  of  Apriij 
1822,  prajing  that  a  cotweyance  executed  by  bim  to  the 
respondents,  on  the  I9ih  of  January^  1821,  for  his  farm,  sit- 
uate at  Joknslomn\  in  Monigomnry  county,  and  a  bill  of  sale 
of  personal  property  thereon,  and  a  conveyance  of  anoth- 
er farm  in  St.  Lawrence  county,  and  the  personal  property 
thereon,  might  be  set  aside.  The  bill  alleged  that  the  ap- 
pellant was  a  native  of  Ireland^  of  the  age  of  75  years  ; 
that  he  had  resided  in  -  Johnstown  35  ^'ears  ;  that  he  had  7 
children — Charles,  of  the  county  of  St*  Lawrence — John^ 
Martha  and  Elizabeth,  the  last  being  the  wife  of  W.  Carr, 
who  reside  in  the  state  of  Ifidiana — Mary,  who  resides  in 
helar^,  and  Joseph  and  William,  the  respondents,  resident 
at  Johnstown.  That  his  farm,  at  Johnstown,  contained  350 
acres,  was  of  the  value  of  ^8000 ;  upon  which  the  appellant 
and  his  wif&  resided  till  the  autumn  of  1820.  That«ome 
time  previous  to  1820,  in  consequence  of  advanced  age  and 
imbecility  of  body,  he  resigned  the  management  of  the  prin- 
cipal part  of  his  real  and  personal  estate  to  bis  sons,  John^ 
Joseph  and  William,  who  resided  upon  and  occupied  his 
farm  ;  that  his  son-in-law,  W.  Carr,  leased  the  farm  in  1819, 
and  left  it  in  the  autumn  of  182u-  That  for  some  time  before 
the  appellant  was  involved  in  a  family  quarrel  or  conten- 
tion, which  arose  from  unpatural  jealousies  and  dissensions 
between  his  children,  respecting  the  use  and  occupation  of 
his  estate  ;  that  his  wife,  Martha,  aged  about  68  years,  in 
delicate  health,  and  peevish  in  her  disposition,  took  an  ac- 
tive part  in  favour  of  some  of  the  children,  in  opposition  to 
the  views  and  wishes  of  the  appellant,  which  ultimately  pro- 
duced a  dispersion  of  his  family  in  the  fall  of  1820,  by  the 
removal  of  his  daughter  Martha,  W.  Carr  and  Elizabeth  his 
wife,  to  the  state  of  Indiana,  his  son  John  having  previously 
removed  there,  his  wife  leaving  home  and  taking  lodgings 
with  Mrs.  Shurtliff,  in  the  village  of  Johnstown — tbe%ppel- 
laot  and  the  respondents  thus  being  left  in  the  sole  possess- 
ion of  his  farm.  That  the  appellant  owned  a  farm  in  St,  Law- 
rence county,  (.V.  Y.)  on  which  his  son  Charles  then  resi- 
ded. That  he  was  called  upon  to  pay  the  board  of  his  wife 
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at  Mrs*  Shurtliff^Sf  ^ome  months  thereafter,  which,  by  the 
advice  of  the  respondents,  he  declined  ;  and,  shortljr  after, 
Mrs.  Shuriliff  commenced  an  aoCfon  against  him  in  a  Jus- 
tice's Court.  That  he  left  the  defence  of  the  suit  to  bia  son 
William^  whom  he  directed  to  ascertain  the  amount  of  the 
demand  against  him,  who  informed  him.  on  his  return  from 
attending  on  the  suit,  that  Mrs.  Shurtliff^s  demand  was  $75, 
and  that  the  appellant's  wife  had  contracted  a  debt  of 
about  ^lOQ,  at  CampbelTs^  a  merchant  in  the  village  of 
Johnstown.  That  William  feigned  to  be  very  much  cast 
4own,  upbraided  him  with  not  having  advertised  bis  mother 
pursuant  to  tris  previous  advice,  and  said  that  if  she  was  per- 
mitted to  go  on  in  that  way,  sh^  would  soon  dissipate  bis 
whole  estate,  and  unless  the  appellant  should  immediatelj 
do  something  to  prevent  it,  the  respondents  would  be  forced 
to  leave  him.  That  the  appellant  was  in  great  distress  of 
mind,  and  sorely  grieved  at  these  representations  of  William^ 
confirmed  by  Joseph,  and  asked  what  was  to  be  done  to  pre*, 
vent  his  wife  Martha  from  dissipating  his  whc^le  estate.  fVUl- 
iam  proposed  that  he  should  convey  to  him  and  Joseph  his 
whole  real  and  personal  estate,  which  would  put  it  out  of 
the  reach  of  his  wife  and  the  persons  dealing  with  her,  and 
that  she  would  return  hom^if  people  would  no  longer  trast 
her  ;  that  to  secure  his  maintenance  they  would  give  himi^ 
mortgage  of  ^5000  upon  the  farm,  and  a  bond  to  pay  him 
^50  a  year,  keep  a  good  horse,  and  furnish  him  with  all  things 
necessary  for  his  coo^fort  and  convenience,  and  inderooify 
him  sigainst  the  maintenance  of  his  wife  ;  that  be,  confiding 
in  the  representations  of  the  respondents,  and  desirous  of 
saving  his  estate,  agreed  to  the  proposition.  That  he  pro- 
posed to  the  respondents  to  go  to  Johnstown  to  draw  the 
writings,  to  which  they  objected,  alleging  that  the  lawyers 
there  were  all  combined  against  them  in  favour  of  their  moth- 
er, and  proposed  to  go  to  the  office  of  Mr.  Reynolds^  at  Am- 
sterdam, in  the  same  county,  who  was  an  entire  strainer  to 
them,  all  of  which  was  falsely  and  fraudulently  represented 
to  him^  as  an  excuse  to  decoy  him  put  of  tbe  reach  of  bi^ 
old  friends  and  acquaintances,  who  probably  would  have  ad- 
yised  \im  from  an  act  sQ  improper  and  inconsiderate^  Ttat 
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on  the  \9th  of  January^  1821,  the  appellant,  JTi/tom  the  alb  ant, 
respondent,  and  one  John  Clary ^  the  particular  friend  of  ^^j!^^^^' 
WUliam^  went  to  Amsterdam^  about  12  miles  from  his  resi- 
dence, and  called  upon  Mr.  Reynolds  to  draw  a  deed  of  his 
farm  to  (he  respondents  ;  that  before  the  deed  was  executed, 
William  called  him  asidie,  and  reminded  him  of  his  title 
to  about  100  acres  of  land  in  St.  Lawrence  county,  on  which 
bis  son  Charles  had  resided  for  12  years,  and  insisted 
that  this  form  should  also  be  conveyed  to  him,  in  trust  for 
Charles — that  as  he  trusted  the  respondents  with  all  the  rest, 
they  could  safely  be  trusted  with  that  also.  That  he,  confi- 
ding in  their  honesty  and  good  intentions,  consented  to  put 
in  the  deed  the  farm  in  St,  Lawrence  county,  and  also  all  his 
personal  property  in  Johnstown^  and  in  the  use  and  pos- 
session of  his  son  Charles^  in  consequence  of  the  like  per- 
suasions and  reprje^entations  ;  that  the  deed  thus  drawn  was 
then  and  there  executed  and  delivered ;  that  a  mortgage 
was  then  drawn,  on  the  farm  in  Johnstown^  and  a  bond,  in  the 
penalty  of  ^5000  from  the  respondents  to  the  appellant, 
conditioned  for  the  maintenance  of  the  appellant  and  his 
wife  during  their  lives,  aitd  to  pay  the  appellant  an  annuity 
of  ^50.  That  the  appellant  did  not  execute  the  conveyances 
for  the  purpose  of  defrauding  his  creditors,  or  of  hindering 
or  defeating  the  collection  of  any  existing  demand,  but, on 
the  contrary,  it  was  understood  and  expressly  agreed,  that 
the  respondents  should  pay  all  debts  due  from  him,  which 
were  few  in  number  and  small  in  amount ;  that  they  had, 
however,  paid  little  or  no  attention  to  bis  debts.  That  Will' 
iam  took  all  the  writings  then  executed,  including  the  bond 
and  mortgage,  and  that  they  were  all  put  into  a  trunk  in  the 
house  where  the  parties  lived,  and  to  which  he  {Wm.)  had 
access  at  all  times ;  that  the  appellant  had  been  deprived  of 
the  possession  of  the  bond  which  accompanied  the  mort-^ 
gage,  and  that  he  believed  William  had  possessed  himself  of 
it,  with  all  title  deeds  and  other  papers  belonging  to  Ihe 
appellant,  and  had  either  concealed  or  destroyed  them,  so 
that  they  were  oyit  of  his  possession  or  power  to  regain 
them  ;  that  when  the  respondents  were  informed  that  the 
]iond  and  other  papers  had  been  taken  out  of  bis  possessioQ, 
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tbey  denied  having  any  knowledge  of  Ibem,  and  mocked 
hi  in  by  ofTeriDg  to  give  new  ones  ;  that  they  fraudulcntlj 
detained  the  originals,  and  concealed  them  from  hicn.  That 
the  personal  property  conveyed,  and  since  in  possession  of 
the  respondents^  was  worth  $400.  That  at  the  time  of  the 
conveyances  the  respondents  lived  with  the  appelant,  have 
since  married,  and  stilt  continued  to  live  on  tbe  Johnitown 
farm,  without  permitting  the  appellant  to  exercise  any  actsol 
ownership.  That  after  tlie  conveyances,  his  wife  returned 
borne,  remained  there  a  short  time,  then  went  atni  lived 
with  one  fVells^  afterwards  with  John  C^t^,  and  finallvjn 
March^  1822,  tbe  respondents  lodged  her  with  one  JoAn  Tay- 
lor  J  a  poor  man,  occupying  a  log  but  on  tbe  farm ;  and  that 
she  was  in  a  lieipless  condition,  as  well  as  the  appellant,  the 
respondents  insisting  on  their  living  with^tbeaif  or  at  such 
places  as  tbey  designated.  That  he  remained  in  the  toiljof 
tbe  respondents  until  about  3  weeks  before  be  filed  his  bill, 
when  be  thought  it  most  prudent  and  safe  to  depart,*  and  be 
took  up  his  abode  with  Htnry  Cuyter^  where  he  was  at  the 
filing  of  the  bill,  without  the  means  of  making  h^m  a  com* 
pensation. 

The  hill  then  charged,  1  •  That  the  appellant  was  inda* 
ced,  by  tbe  persuasiens  and  false  representations  of  the  res* 
pondents  that  their  mother  was   spending  the  whole  es- 
tate, to  execute  tbe  deed  for  the  purpose  of  preventing  il, 
and  upon  no  other  motive:  %  That  at  the  time  he  executed 
the  deed,  he  did  not  intend  to  make  any  settlement  or  dii^po- 
sition  of  his  estate  whatever,  more  than  to  remove  it  out  oi 
the  reach  of  his  wife  MarthcL,  so  that  she  might  not,  by  her 
extravagance,  spend  or  incumber  it :  3.  That  there  was  nw 
other  moving  cause  to  execute  the  deed,  but  the  pcRua«iw 
and  representation  of  the  respondents  of  the  absolute  nece^* 
sity  of  so  doing,  to  prevent  the  whole  estate  being  dissipated 
by  their  mother ;  and  that  the  bond  and  mortgage  were  pro- 
posed to  be  given  by  the  respondents  merely  to  give  colour 
to  the  transaction  ;  and  that  the  terms  of  thefie  w^re  alto- 
gether dictated  by  them,  and  acceded  to  by  bim^  he  not  be- 
lieving that  the  plan  was  to  make  him  wholly  dependent  on 
the  respondents  for  a  living :  4.  That  the  respondents  hav? 
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not  complied  with  the  condition  of  the  bond  :  5.  That  3  or 
4  years  since,  the  respondents  purchased  a  form  adjoining  the 
appellant's,  for  the  sum  of  $2000 ;  that  the  complainant^ 
to  assist  them  in  paying  forjt,  loaned  them,  at  different  times, 
^800  and  upwards ;  and  that,  about  a  year  ago,  (in  the  spring 
of  1821}  he  borrowed  of  their  brother-in-law,  T.  Goff,  gl70, 
for  which  he  gave  his  note,  which  note  the  respondents  pre- 
tend to  have  purchased,  and  to  hold  as  a  debt  against  the  ap- 
pellant, and  that  they  refuse  to  pay  him  his  annuity  :  6.  That 
on  or  about  the  8lA  of  Jtcn«,  1 820,  aiid  while  his  wife  Martha 
was  from  home,  the  respondents  moved  and  persuaded  him 
io  give  one  or  both  of  them  a  conveyance  of  the  John^tozon 
farm,  for  the  purpose  of  preventing  his  wife  from  running 
him  in  debt,  and  encumbering  his  estate  ;  that  in  August 
or  September  following,  William  being  dangerously  ill,  and 
hb  life  despaired  of,  the  respondents  re  conveyed  this  to  him, 
bat  yet  pretend  that  they  will  avail  themselves  of  the  con- 
veyance to  them,  and  withhold  the  deed  from  the  appellant* 
Tbie  bill  prayed  for  a  re-conveyance  to  the  appellant,  &c. 
and  for  an  injunction,  and  was  sworn  to  by  the  appellant* 

The  respondents,  on  the  7lh  November^  1 822,  answered 
separately*  Joseph  admitted  all  the  preliminary  facts  stated 
by  the  appellant ;  but  denied  that  he  ever  made  any  false 
representations  to  his  father,  to  induce  him  to  execute  the 
deed  Xo  himself  and  William^  inJanuart/,  1821  ;  or  that  he 
knew  the  intention  of  his  father,  to  execute  such  a  deed, 
until  it  bad  been  completed  at  the  office  of  Mr*  Reynolds. 

William  denied  telling  the  appellant,  that  his  wife  had 
contracted  a  debt  of  $100,  or  any  other  sum,  with  Camp' 
belly  or  that  he  ever  called  on  Mrs*  £Aur//i/f  respecting  her 
demand  for  board,  until  after  the  deed  of  January,  1821,  was 
executed.  Or  that  he  had  informed  the  appellant  that  be  had 
done  so,  or  that  her  demand  was  $75>  or  that  he  had  told 
the  appellant  that  if  his  wife  was  permitted  to  go  on  in  this 
way,  she  would,  in  a  short  time,  involve  him  in  debt,  and 
dissipate  his  whole  estate,  or  any  thing  to  that  effect ;  oth- 
erwise than  as  hereinafter  mentioned  by  him.  He  admitted 
that  on  the  evening  of  his  and  his  father^s  return  from  Alba* 
jj2^,  aboat  the  18/A  January ^  1821,  they  found  a  copy  of  a 
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that  the  appellant  then  asked  liim  what  was  to  be  done  ; 
that  he  then  told  bis  father^  as  hci  had  often  told  him  before, 
that  if  he  had  any  thing  to  give  him,  he  wished  to  know  it ; 
otherwise,   he  would  abandon  the  farm  ;  that,  as  the  appei* 
iant  and  his  wife  were  acting,  thejr  woald  soon  hare  little 
enough  for  themselves.     That  the  coinplainant  answered,  he 
had  always  intended  the  farm  and  the  personal  property  for 
the  respondents  ;  and  it  was  then  agreed,  that  a  deed  should 
be  executed  to  them  fot*  the  real,  and  a  bill  of  sale  for  the 
personal  estate,  which  was  accordingly  done,  and  the  bond 
and  mortgage  executed  as  mentioned  in  the  bill.     He  detail- 
ed what  passed  at  the  office  of  Mr.  Reynolds  in  his  pres- 
ence and  that  oi  John  Clary  /  that  as  near  as  he  could  re- 
collect, the  appellant  stated  to  Mr.  Reynolds^  that  be  owned 
a  farm  in  Johnstown^  that  his  wife  refused  to  live  with  him; 
that  he  was  apprehensive  she  would  run  him  in  debt ;  that 
the  merchants  would  trust  her,  and  he  should  have  to  pay 
her  debts  ;  that  he  had  understood  he  should  be  charged  $5 
a  week  for  her  support,  and,  at  that  rate,  be  could  not  sop* 
port  her,  and  he  was  determined  to  provide  for  her  mainte* 
nance  on  the  farm,  and  get  ridof  all  his  estate,  so  that  he  could 
be  kept  in  goal  but  for  a  limited  period ;  that  he  intended 
his  farm,  and  the  personal  estate  upon  it,  for  the  respon- 
dents, and  he  might  as  well  give  it' to  them  to-day  as  to-mor- 
row ;  and  then  stated  what  his  sons  were  to  give,  and  se- 
cure to  him  for  the  farm,  and  the  personal  property.   That  he, 
at  the  same  time,  conveyed  the  farm  in  St.  Lawrence  coun- 
ty, on  which  the  appellant's  son  Charke  lived,  to  fVUliam^ 
who  promised  that  he  would  do  with  it,  and  convey  it  to 
Charles^  as  the  appellant  should  direct ;  and  that  be  has  al- 
ways been,  and  still  is  ready  to  do  so. 

Both  of  the  respondents  admitted,  that  on  the  20<i  J<mti- 
ary^  1821,  they  received  from  the  appellant,  a  bill  of  sale  of 
the  personal  property  on  both  the  farms  ;  the  personal  pro- 
perty on  the  farm  in  Johnstown  to  belong  to  the  respondents ; 
and  that  in  St.  Lawrence  to  he  held  for  Charles,  or  to  l>e  dis- 
posed of  for  the  benefit  of  him  as  the  appellant  might  di- 
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j'ect  \  that  the  persoti'al  property  of  which  they  possessed 
themselves  does  not  exceed  $245  in  value  ;  and  that  they 
have  neVer  possessed  themselves  of  that  in  St.  Lawrence 
county- 

Willi&m  admitted  that  they  werie  to  pay  all  his  Tather's  debts^ 
lexcept  the  debt  due  Ooff^  which  he  and  Joseph  were  bound 
to  pay  )  and  that  they  havb  complied  with  this  part  of  the 
agreement.  He  deniied  that  he  took  away  fhe  bond  and 
mortgage  executed  to  thie  appellant,  or  that  they  were,  to 
fais  knowledge,  placed  in  an  unlocked  trunk  in  the  housiey 
as  charged  in  the  bilL 

Joseph  further  answiered,  that  when  he  executed  the  bond 
and  mortgage,  he  bielieved  the  conveyance  to  William  and 
himself  to  be  an  absolute  deed,  subject  only  to  the  claims  se* 
tured  by  the  bond  And  mortgage;  And  he  denied  that  the 
bond  and  mortgage  were  intended  as  a  mfere  cover  to  the 
transaction,  or  that  they  Were  proposed  by  William  ;  but 
that,  on  the  contrary,  the  transaction  was  fair^  &c. 

Both  answered,  that  immediately  after  the  deed  was  exe- 
cated,  they  took  ab^lute  possession  of  the  farm  ;  and  that 
the  appellant,  for  aVout  10  months  afterwards,  was  satisfied 
with  the  transaction.  That  they  respectively  married  in  May^ 
18^1,  and  February,  1822,  and  lived  together  on. the  farm. 
That  in  1821,  their  mother  came  to  reside  with  them,  and 
continued  with  them  about  4  months  ;  that  she  then  lodged 
with  Wells,  of  Amsterdam,  till  the  winter  of  182t-2.  Shd 
then  removed  to  John  Clary^s,  where  she  continued  till 
April  or  May,  1822,  and  then  removed  to  0.  Taylor^s^ 
where  she  continued  till  the  bill  was  filed,  when  she  came  tb 
reside  with  the  respondents.  That  they  never  refused  to  pay 
Wells  for  her  board.  They  admitted  the  conveyance  ia 
June,  1 820,  by  the  appellant,  to  them,  of  the  farm  at  Johns- 
town ;  that  a  mortgage  thereon  was  executed,  for  ^3000,  by 
WUliam^  to  the  appellant ;  and  that,  on  the  request  of  the 
latter,  they  re-conveyed  to  him  in  September  following,  Will' 
iam  being  then  dangerously  ill.  That  they  know  of  no  con- 
sideration or  cause  for  this  conveyance  to  them,  unless  it  was 
in  consequence  of  an  expected  prosecution  from  one  Lob-^ 
lie//,  and  to  defeat  his  recovery. 

Vol.  ni  7Q 
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WUliam  further  answered,  that  in  February  or  Melrck, 
1822,  be  was  charged  with  bdog  in  possession  of  the  bond 
llnd  other,  papers.  He  denied  that  be  ever  had  them  after 
their  executidn^  or  tbat  he  knew  where  they  were,  until  f 
few  diljs  before  the  filing  of  the  bill.  He  supposed  the 
bond  had  been  sent  wttb  the  mortg^e  to  be  recorded,  o^ 
iha^t^jlUsander  M^Call  had  it ;  but  be  had  since  been  infor- 
med that  the  bond  was  with  his  pi^pers,  at  Hugh  M^CalPt ; 
tod  that  it  v^as,  with  other  papers,  delrrered  to  him  in  Jurn, 
1821,  although  be  bad  no  reeollection  of  it. 

Both  admitted^  that  on  the  purchase  of  (he  farm  adjoining 
their  father's,  for  {2000,  he  gave  them  $500  towards  the 
purchase  money ;  that  this  Was  in  1817 ;  that  be  at  the  same 
time  borrowed  $1 70  of  Ooff^  which  they  are  bound  to  pay. 

Both  insisted,  1.  That  tbey  purchased  the  farm  for  a  good 
andvalualbie  consideration,  being  the  bond  and  mortgage  ex- 
ecuted by  tbem  ;  tbat  the  conveyance  was  not  procured  by 
representatioYifs  that  their  mother  was  spending  the  whole  es^ 
tate,  or  any  other  false  representations  or  persuasions  f  but 
tbat  the  appellant,  of  bis  own  free  will  ^nd  accord,  convey- 
ed to  the  respondents,  by  way  of  setti&»ent  and  advance- 
meht.  2.  That  it  was  in  pursuance  of  a  previous  contract, 
well  understood  and  agreed  upon,  tbat  the  conveyance  was 
made  ;  and  that  the  persuasions  and  representations  of  the 
respondents,  of  the  necessity  of  the  conveyance  to  prerent 
their  mother  from  dissipating  the  estate,  were  not  tbe  only 
moving  cadse  for  making  tbe  conveyance  and  bill  of  sale. 

Joseph  admitted  that  he  bad  held  himself  out  aa  a  bona 
fidt  purchaser  for  a  good  and  valuable  consideration  secored 
to  the  appeHant ;  and  that  the  principal  consideratioa  for 
making  the  conyeyaace  and  bill  of  sale,  was  tbe  oataral 
love  and  affection  which  he  had  for  tbe  respondents.  That, 
previous  to  the  conveyance,  he  bad  made  no  contract  €»r 
agreement  with  the  appellant,  respecting  the  purchase  of  the 
farm ;  and  that  the  appellant  executed  the  deed  on  a  con- 
tract well  understood  between  him  and  William.  . 

Both  admitted,  that  the  manner  of  using  and  occupying 
the  appellant's  real  and  personal  estate  bad  been  a  source 
of  contention  in  bis  family  for  a  number  of  years ;  and  iHras 


OF  THE  STATE  OF  NEW.YORK, 


5il 


difficult  for  any  of  bis  children  to  bare  bid  good  opinion  for 
any  great  length  of  tioae.  That  be  frequently  changed  bis  opin- 
ion and  wishes  respecting  them  ;  and  as  often  wished  to  give 
one  or  the  other  a  greater  share  in  the  managenaent  and  use 
of  his  estate.  That  their  mother  had  sometimes  appear^ 
to  favour  those  children  the  most  whom  the  appellant,  nt  the 
time,  was  most  inclined  to  oppose ;  so  that  it  was  difQcult 
for  any  one  of  the  children  to  enjoy  the  good  opinion  of  the 
appellant  and  his  wife  at  the  same  time*  And  that  the  dis- 
sensions in  the  family  had  induced  some  of  the  children  to 
•remove,  at  the  times  mentioned  in  the  appellant's  bill. 

The  cause  having  been  put  at  issue  in  the  Court  of  Chan- 
cery, by  a  general  replication  to  both  tyfiswersi  witnesaea 
fvere  examined  on  both  sides, 

Testimony  for  the  appellant^  (taken  in  1833.) 
Daniel  Welts,  had  been  acquainted  with  the  appellant  for  1 5 
years,  and  believed  him  to  be  credulous  and  easily  persuaded, 
by  those  whom  he  believed  to  be  bis  friends.  Witness  bad 
beard  and  believed  that  the  appellant's  wife  had  been  badly 
treated)  anc|  sufiered  to  wander  abros^d.  She  lived  at  witnesa' 
bouse  about  nine  weeks  {  wd  Joseph  Whelan  refused  to  pay 
for  her  board. 

Marcus  T.  Reynolds,  bad  known  the  appellant  and  WUU 
iam  Whelan  for  about  3  years.  Oo  the  Idth  of  January^ 
1831,  they  came  together,  v(iii\J6hn  Clary ^  to  witness'  of- 
fice, and  either  the  appellant  or  VffiUiam  requested  him  to 
draw  the  deeds,  but  which  he  did  not  remember.  He  did  not 
recollect  distinctly  all  the  conversation  that  passed*  The  ap- 
pellant-stated be  had  been  prosecuted  for  the  maintenance 
of  bis  wife,  iind  that  a  recovery  had  been  had  against  him, 
and  that  he  was  fearful  be  would  be  harrassed  with  law  suits 
from  time  to  time,  for  his  wife's  board  and  nouiintenance.  But 
the  witness  di4  not  know  tbait  the  law  suit  wa&  the  cause  of 
the  conveyances ;  though  he  believed  the  reasona  assigned 
by  the  appellant  were  among  the  inducements  to  the  con- 
veyances. That  he  drew  the  deed  of  the  fi^rm  in  question, 
and  subscribed  bis  name  as  ^  witness ;  and  aft^r  its  execo- 
tion,  some  conversation  took  place  between  the  appellant 
and  William^  relative  to  the  St.  Lawrmct  farm*  CenTeyi^g 
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it  to  Charles  Whelan^  who  Ifved  upon  it,  was  talked  of,  or 
to  his  children  ;  but  it  was  finally  convened  to  William^  in 
trast  for  Charles  and  the  children,  to  be  conveyed  to  such 
of  them  as  the  appellant  should  direct.  That  the  appel- 
lint  appeared  not  to  be  prepared  or  anxious  to  exact  a  stip- 
ulation from  them  for  the  support  of  himself  and  wife,  until 
(after  the  conveyance  executed)  the  propriety  of  this  bad 
been  suggested  to  him ;  and  then  the  parties  agreed  u^qd 
the  terms  of  the  bond  and  mortgage  mentioned  in  the  plead- 
ings, which  the  witness  drew. 

Rebecca  Cuyler^  had  been  acquainted  with  the  parties  foe, 

14  years,  during  which  time  they  had  been  in  easy  circum- 
stances. The  appellant  and  bis  wife  hved  at  vs^riance  for 
several  years,  in  consequence  of  strife  and  jealousy  betweea 
the  appellant  and.  his  children,  about  the  use  and  mauage- 
ment  of  his  real  and  personal  estate.  The  appellant's 
wife  left  hct'  family,  and  went  to  reside  with  Mrs.  Shurtl/^^ 
in  the  fall  of  1820. 

Jacob  A.  Cuyler^  had  been  acquainted  with  the  parties  for 

15  years,  and  they  were  in  easy  circumstances*  lie  knew 
the  manner  in  which  the  family  had  lived.  The  appel- 
lant and  his  wife  had  lived  at  variance,  arising  frorB  strifes  and 
jealousies  between  the  appellant  and  his  children,  about  the 
use  and  management  of  the  real  and  personal  estate.  He 
had  found  the  appellant  easily  led  by  William,  In  the  family 
strife  the  appellant  and  the  respondents  were  usually  on  one 
aide,  and  the  appellant^s  wife  and  the  other  children  opposed 
to  them.  In  his  opinion,  the  appellant^s  real  estate  in  Johns- 
town  was  worth  ^9,000,  and  would  have  rented  for  ^260. 

Margaret  Taylor  had  been  acquainted  with  the  parties  foe 
13  years  ;  and  did  not  believe  the  appellant  could  have  been 
easily  persuaded  by  any  person  but  bis  son  If'illiam.  For  tbe 
last  2  years,  the  appellant^s  wife  had  been  treated  with  cold- 
ness and  neglect,  and  suffered  to  wander  abroad  and  seek 
her  living  among  strangers.  Heard  William  say  he  would 
not  pay  any  thing  for  her  maintenance  while  abroad  ;  and 
heard  her  request  William  to  furnish  her  with  diet  more 
suitable  to  her  state  of  health,  who  said  he  would  do  so 
when  be  should  go  to  Albany, 
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Henry  Cuyler^  had  been  acquainted  with  the  appellant 
and  bis  family  for  30  years.  He  concurred  with  the  other  wit* 
nesses  as  to  contention  in  the  family  and  its  cause,  and  as  to 
their  circumstances  in  life.  He  had  found  thq  appellant  easily 
led  by  HWiarn.  who  with  Joseph  were  the  appellant's  friends 
and  advisers  in  131 9-20,  when  there  was  great  strife  and  liti- 
gation in  the  family.  He  concurred  as  to  appellant's  wife  wan- 
dering abroad,  and  the  respondents  refusing  to  pay  for  her 
board,  because  they  had  means  provided  for  her  to  live  at 
home.  He  considered  the  real  estate  worth  {8000,  and  the 
personal  about  |170.  He  heard  the  appellant  say  he  had 
conveyed  the  farm  to  the  respondents  to  prevent  unlaw- 
ful claims  against  him  by  means  of  his  wife. 

/>.  P.  Jif  A*au^Alon,had known  thefamily  for  35 years;  and 
concurred  as  to  their  strifes,  &c.  and  their  circumstances  as 
to  property ;  that  the  appellant  was  easily  led  by  his  son 
William;  and  as  to  the  respondents'  siding  with  the  appellant 
in  family  disputes.  He  was  present  when  the  bill  of  sale  and 
the  bond  and  iportg^e  were  executed.  The  appellant  said 
it  was  a  hard  case  for  him  to  make  an  assignment  of  hi?  prop- 
erty ;  for  it  was  done  for  the  express  purpose  of  prevftntiog 
Martha  his  wife  from  spending  his  estate.  The  appellant  di- 
rected William  to  take  the  papers  to  the  Clerk's  office,  have 
them  recorded,  and  return  them.  He  beard  William  re- 
quest his  mother,  who  lived  at  Henry  Ctyler^s^  to  go  home, 
otherwise,  he  told  her,  he  would  not  provide  for  her ;  but  said 
if  she  would  go  home  she  should  have  a  room  and  be  treated 
as  a  mother.  She  declined  going  home.  This  witness  agreed 
with  /.  v^.  Cuyler  as  to  the  value  of  the  real  estate. 

Alexander  ATCall^  aged  21  years,  bad  known  the  partiei 
from  his  infancy,  and  they  had  been  good  livers.  He  con- 
curred with  the  other  witnesses  as  to  the  strife  in  the  family, 
jBind  its  cause.*  The  appellant  was  a  credulous  man,  and  ea- 
sily persuaded  by  those  whom  he  believed  to  be  his  friend^. 
Witness'  father,  Hugh  MCalU  had  in  his  possession  the  deed, 
bond  and  bill  of  sale.  He  testified  that  the  real  estate  was 
worth  $8000,  the  personal  about  $200  \  and  the  yearly  rent 
pf  the  real  would  have  been  about  %2bO. 


ALBANY, 

April,  1824. 


550 


CASES  IN  THE  COURT  OF  ERRORS 


ALBANY, 

ApriU  1834. 


Whelan 

Y. 

Wbelan. 


Hugh  M^Call  had  known  the  parti^  and  (h«  familj  24 
yearS)  and  concurred  as  to  the  value  of  their  property,  their 
strife  and  its  ^ause-  He  stated  that  the  appellant's  wife  boartf- 
^dal  Mrs.  Shurtlijps  ;  and  WUliarn  said  that  the  price  of  her 
board  was  $5  per  week.  Tt^at  William  left  with  the  witne^ 
the  deeds  and  bill  of  sale  with  the  bond  ;  and  which  were 
afterwards  taken  away  by  PFi7/iam,as  the  witness  was  infona* 
ed  by  one  of  his  children  and  believed.  He  heard  the  appel- 
lant demand  the  bond  o(  William^  who  tol4  him  to  ask  AUp' 
ander  M^Calt  for  it.  Witness  then  asked  WiUiam  whether  he 
bad  not  the  bond,  whereupon  he  left  the  witness  stfid  the 
appellant,  without  giving  any  answer. 

Mmq^  M^hfityrt^  had  been  acquainted  with  the  appellant 
and  bis  family  far  30,  years,  lived  near  them,  and  tbey  had 
alw^s  been  good  livers.  The  appellant's  wife  bad  been 
ill  treated  by  the  ikmily  f>r  a  number  of  years. 

Charlts  Wh^latiy  a  son  of  the  appellant,  of  Lotds^t^  in 
St.  Lawrence  county,  concurred  as  t<K  the  strifes  of  the  bm- 
ily  and  tl^  cause.    The  appellant  was  a  man  cr^duloot 
and  easily  persuaded  to  any  thing  by  those  be  supposed  his 
friends  ;  and  be  might  be  persuaded  t<\  do  any  act  dicta- 
ted  to  him  when  any  fear  of  difficulty  might  thres^n  him  or 
his  property.  He  heard  WiUiam  say  that  the  appellant  had, 
by  his  advice,  put  his  property  out  of  his  bandt  to  prevent 
the  creditors  of  Martha  his  wife  from  getting  any  thing  from 
him    for  her  board  and  maintenance  abroad.     That  oa 
the  34<&  FeAniaty,  1823,  the  witness  advised  WiUiam  to 
settle  this  controrersy,  and  remove  on  to  his  own  farm,  giv- 
ing up  possession  to  the  appellant.  Bat  WtlHarn  said  that  be 
would  not ;  that  he  had  now  got  the  old  man  into  the  situa- 
tion he  wanted  him;    that  he  had  worked  to  get   him 
into   that  situation  for   la  years ;   and  tbdt    he    would 
not  give  up  an  acre,  unless  the  appellant  would  9ometo 
his  terms. 

Testimony  for  the  respondents  ^  {taken  in  1823.) 

John  Clary^  aged  38  years,  had  been  acquainted  with  the 

family  from  his  nativity.   He  heard  the  appellant  say  at  Mr. 

Reynold^ 8  office,  on  the  19<A  January^  1821,  and  afterwards 

at  the  appellant^s  house,  audi  a  number  of  times  aubseqaent, 
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Uiat  be  intended  to  convey  bis  propeKj  in  Johnstown  to  his  albant, 
tons  Joseph  and  William.  He  bad  also  said  tbe  same  thing  at  ^P"*'  ^^• 
the  house  of  the  witness.  He  was  present  at  the  appelia  nt's 
house  when  the  bond  and  mortgage  #ere  executed,  and,  with 
Duncan  P*  APiNiaughion,  subscribed  his  name  as  a  witness  to 
tbetn ;  at  which  time  he  heard  the  appellant  saj  he  bad  con* 
vejed  bis  farm  in  Johnstown  to  tbe  respondents*  He  went  in 
company  with  the  appellant  and  William  to  the  office  of  Mr. 
Reynolds^  at  tbe  request  of  both  parties,  on  the  1 9<A  Janua' 
rtfj  1821.  There  he  heard  tbe  appellant,  Williatn  being  pres- 
ent, say  to  Mr.  Reynolds^  that  be  came  to  convey  bis  farm  in 
Johnsttnm  to  Josy^h  and  William;  that  be  did  so  for  tbe  pur- 
pose of  saving  it  from  the  creditors  of  bis  wife  ;  that  he  had 
been  sued  for  her  board  the  day  previous  by  Mrs.  Shurtliff; 
that  the  reason  be  came  to  Reynolds^  was  because  he  could 
not  trust  the  people  of  Johnstown  ;  and  that  he  had  been  in- 
formed  that  if  if  be  was  not  a  freeholder  tbey  could  not  con- 
fine him  more  than  30  days  on  the  limits  for  debt.  The  deed 
ia^aestioD  was  then  drawn,  and  executed,  and  was  witnessed 
by  the  deponent  and  Mr.  Reynolds*  Aflertbe  execution  of 
this  deed,  the  appellant  stated  that  tbe  people  in  Johnstown 
would  still  know  that  he  was  a  freeholder  in  the  county  of 
Sim  Lawrence;  and  therefore  it  would  be  necessary  for 
him  to  convey  his  farm  there  to  some  person,  as  it  would 
not  be  safe  to  convey  it  to  bia  son  Charles^  he  being  in  debt. 
That  he  would  convey  it  to  William  in  trust  for  Charles  and 
bis  children,  and  by  William  to  be  conveyed  as  Charles 
sh<\|ild  direct.  He  did  not  hear  William  say  any  thing  to  in- 
duce the  appellant  to  make  tbe  deed  to  him  ;  nor  did  the 
witness  say  any  thing  to  induce  him  to  make  the  convey- 
ance. He  had  heard  tbe  appellant  say,  ^^  I  protest  to  God,  a 
child  belonging  to  me  shall  not  have  one  cent's  worth  of 
my  estate,  but  my  sens  Joseph  and  William ;  for  the  others 
robbed  me  of  all  I  had  ;  tbey  have  not  lefl  me  a  chair  to  sit 
on."  He  concurred  with  tbe  other  witnesses  as  to  the  strife 
io  the  fiimily  and  its  cause.  The  contentions  in  the  family 
bad  taken  place  within  the  last  4  years.  The  appellant's 
wife  resided  with  the  witness,  in  Mareh  and  •/f/?n/,  1821;  a- 
bout  5  weeks,  there  being  no  contract  as  to  tbe  price  of  her 
board.  Joseph  and  William  were  to  pay  the  witness,  and  had 
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ALBANT,  paid  a  part*  He  had  beard  the  respondents  saj  they  conldas 
^^!^!C^  well  support  hei'  at  home,  and  find  her  all  that  would  be  ne- 
cessary for  her  comfort  ;  and  William  stated  that  he  cooM 
not  maintain  her  abroad.  She  bad  been  weakly  and  out  of 
health  for  several  years ;  and  peevish  and  irritable  in  her 
jfeelings.  Previous  to  going  to  Mr^  Reynolds^  the  &nirly 
had  always  had  their  business  done  at  Johnstown  village* 
The  appellant  was  a  perfect  stranger  to  Mr.  Reynolds;  but 
William  appeared  to  be  acquainted  with  him.  The  distance 
from  the  appellant^s  to  Mr.  Reynolds^  was  about  10  miles  ; 
and  to  JoAns^own  village  about  4  miles.  Witness  was  present 
when  the  bill  ofdale  was  executed ;  the  reasons  assigned  for 
which  were  the  same  'ds  those  for  conveying  the  real  estate. 
The  strife  in  the  family  had  the  effect  to  drive  some  of  them 
abroad. 

Mary  Kane,  heard  the  appellant,  in  1820,  and  at  seventi 
times  after,  say  that  he  meant  to  convey  his  farm  and  proper- 
ty to  Joseph  and  William ;  and  in  Jlpril  or  May  ^  1 821,  he  said 
be  had  given  them  a  great  bai^ain,  for  he  had  let  them  have 
the  farm  for  a  mere  trifle,  in  comparison  with  what  he  ought 
to  have  had  for  it,  or  was  offered  for  it  before.  That  he  now 
only  got  the  support  of  himself  and  wife  and  {^0  a  year ;  and 
Joseph  mie;ht  now  see  (contrary  to  what  his  mother  had 
wished  to  make  him  believe)  that  the  appellant  bad  not  sent 
for  him  to  make  a  negro  of  him  ;  for  he  had  done  well  by 
him.  That  in  October^  1821,  the  appellant  said  be  was 
satisfied  with  what  he  had  done  in  regard  to  conveying  his 
property  to  the  respondents^  t 

Thomas  Goff.  saw  the  appellant  at  Albany  in  the  &1I  of 
1820,  and  he  said  he  intended  to  convey  all  his  property  in 
Johnstown  to  Joseph  and  William,  That  his  son  John  and  his 
son-in-law  William  had  taken  away  almost  all  his  property, 
and  left  him  considerably  in  debt ;  and  he  would  give  the  re* 
mainder  to  the  respondents,  who  remained  with  him  to  Idie 
care  of  him ;  that  this  was  in  consideration  of  their  good  con* 
duct,  and  he  would  reserve  enough  to  live  on.  He  applied  to 
the  witnes<4  for  a  loan  of  ^1000,  and  offered  to  give  him  good 
security,  which  he  supposed  was  his  farm.  He  is  a  brotber* 
in-law  of  the  respondents,  who  married  bis  sisters* 


OP  THE  STATE  OP  NEW-VORk.  559 

Catharine  Goff,  heard  the  appellant  say,  in  the  winter  of    albany, 
W21,  that  he  conveyed,  or  would  convey  his  property  to  the      ^lil-^v-^w/ 
i^spondents  ;  and  he  found  fault  with  his  son  JoAn,  and  son-      Whelaa 
ill-la  Wj  William  Carr;  stated  that  they  had  robbed  him,  and      VThriao. 
left  bim  nothing  but  the  house  arid  land  ; .  and  should  not  havcl 
a  cent's  worth  more  of  hiih. 

•flfcyy  Hannesey^  sister  to  the  respondents^  wives,  lived  in 
the  respondents'  families  in  the  summer  of  1821,  and  till  th^ 
month  of  August,  \^<22*^  heard  the  appellant  say  that  Jo- 
nph  Whtlavfs  wif^  used  the  old  lady  better  than  her  owni 
daughter  evcir  did  ;  that  the  old  woman  wanted  a  considera-  | 
ble  attention  to  make  her  comfortable ;  that  he  had  convey- 
his  estate  to  the  respondents,  and  was  perfectly  satisfied ; 
that  he  expected  no  niore  than  ^50  a  year :  that  in  March^ 
1822,  he  demanded  his  rent  of  the  respondents^  who  replied 
they  would  pay  him  bis  rent,  if  he  would  deliver  up  to  them 
a  certain  bond.  He  said  be  would  close  the  bond  upon  th«mi 
They  replied,  the  bond  was  good  for  nothing.  On  the  same  ^ 
day  he  said  to  the  witness,  it  was  astonishing  the  buys  would 
not  give  him  his  rent  ;  but  he  was  glad  he  had  not  received 
it;  for  then  he  could  not  get  back  his  land;  The  appel- 
lant's wife,  from  bodily  infirmities,  made  herself  very  unhap- 
py in  the  family  ;  often  complained  of  ill  treatment  and  bad 
usage  without  a  cause ;  had  heard  the  respondents  try  to 
coax  their  mother  to  live  at  home. 

The  consideration  stated  in  the  deed  of  the  Johnsttmn 
farna  was  ^5000. 

Upon  the  above  pleadings  and  proofs,  the  Chancellor  dis- 
missed the  appellant's  bill ;  for  which  he  assigned  the  fol- 
lowing reasons : 

• 

Tttc  Chancellor*  The  complainant  seeks  to  annul  his 
own  conveyances  to  two  of  bis  sons*  These  conveyances 
are  valid,  unless  they  were  obtained  by  fraud ;  the  answers 
of  the  defendants  deny  all  fraud ;  and  after  a  careful  consid- 
eration of  all  the  proofs  taken  in  the  cause,  1  am  of  opinion^ 
that  no  fraud  is  proved. 

The  testimony  most  favorable  to  the  complainant,  is  that 
ef  Charles  Whalan,  who  states,  that  on  the  twenty-fourth 
Vol.  III.  71 
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diij  of  Febniaiy  1823,  the  defendant,  William  Wbelaa,  de- 
clared in  substance,  that  be  had  worked  ten  yeara  to  get 
bis  father  into  his  present  situation,  and  that  he  would  not 
giTe  up  the  farm. 

This  testimony  does  not  show,  that  fraud  was  practised  io 
obtaining  these  conveyances.  But  this  witness^  who  is  an- 
other son  of  the  complainant,  can  not  be  impartial,  uoce, 
if  his  father  should  prevail  in  this  suit,  he  may  well  expect 
to  receive  some  portion  of  the  property :  and  he  himself 
says,  that  he  has  no  reason  to  expect  any  thing  more,  in  that 
event,  than  a  son  may  expect  from  a  father,  or  a  child^s  por- 
tion. 

Upon  the  whole  case^  it  does  not  appear,  that  these  con- 
veyances were  obtained  by  fraud  ;  and  the  suit  must  tbere- 
fore,  be  dismissed. 

The  complainant  in  making  these  conveyances  of  all  bis 
property,  has  been  very  improvident,  but  he  had  power  to 
dispose  of  his  property,  and  he  is  not  at  liberty  to  revoke 
his  own  conveyances  from  mere  repentance.  I  have  no 
power  to  Vary  or  dispense  with  the  principle,  that  such  a 
conveyance  is  valid  against  the  grantor,  when  it  is  free  from 
fraud.  But  the  question  of  costs,  is  in  the  discretion  of  the 
court.  And  as  the  complainant  is  now  poor,  and  unable  to 
pay  costs,  and  has  become  so  by  his  imprudent  generosity  to 
bis  two  sons,  the  defendants  ;  it  will  1  think,  be  a  reason- 
able exercise  of  discretion,  to  dismiss  the  suit  without 
costs,  against  the  complainant. 

Atier  entering  the  appeal  in  this  cause,  and  before  the  ar- 
gument on  the  merits, 

Mr.  H.  Cunninfrham^  the  solicitor  and  counsel  for  the  ap- 
pellant in  the  Court  below,  and  who  argued  the  cause  there, 
moved  this  Court  for  a  rule  allowing  the  appellant  to  prose- 
cute here  m  forma  pauperis^  which  was  opposed  by 

Mr.  D.  Cady  rbut  granted. 

Owing  to  Mr.  Cunnin^haw?s  engagements  as  a  member  of 
the  House  of  Assembly,  then  in  session,  he  did  not  argue  op* 
on  the  merits. 
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If.  Bleeckevj  for  (be  appellant.  These  conrejances  were 
executed  under  such  circumstances  that  a  Court  of  Chan- 
cery ought  to  set  them  aside*  The  weakness  and  incapa- 
city of  the  appellant,  and  the  influence  of  the  respondents 
over  him,  will  be  found  abundantly  established  by  the  evi« 
dence^  They  were  always  on  his  side  in  the  quarrels  which 
disturbed  this  old  man  of  75 — they  were  his  sons,  bis  agents 
io  the  management  of  the  property,  in  whom  he  implicitly 
confided.  He  was  easify  led,  and  exhibits  great  mental 
weakness  in  the  silly  notions  which  he  formed  as  to  the 
amount  which  might  be  recovered  of  him  for  his  wife's 
board,  and  tbe  probability  that  it  might  ruin  a  man  of  his 
estate.  He  was  prejudiced  against  all  his  family  except  the 
respondents,  who,  it  is  plainly  inferrible,  seized  on  a  favour* 
able  mon^ent,  and  induced  him  to  disinherit  all  bis  other 
children.  The  evidence  of  any  intention  to  convey  to  these 
sons,  before  the  fatal  summons  was  served  on  him  at  the  suit 
of  Mrs.  Skwriliff^  is  extremely  sKght,  and  wholly  disproved 
by  the  entire  evidence.-  It  was  that  trifling  circumstance 
which  worked  him  into  a  state  of  alarm,  and  enabled  the 
respondents  io  profit  by  his  fears  r  and  it  is  plain  that 
these  formed  the  whole  or  the  principal  ground  of  the  con- 
veyance. 

Whether  there  is  fraud  actually  proved  or  not,  the  consid- 
eration was  so  grossly  inadequate,  as  to  warrant  an  inference 
of  fraud,  (Gttynnt  v.  Heaton,  1  Br,  CA.  Rep^  8,  9)  indepen- 
dent of  delusion  or  mistake.    Here  is  much  besides  inade* 
quacy.    All  was  conducted  by  the  adviee  of  fViUiam,  evea 
to  the  conveyance  of  the  farm  in  St.  Lawrence ;  and  the  con-  . 
dact  of  the  sons,  afterwards,  places  their  original  motives  ia 
a  very  questionably  point  of  light.     Even  the  bond  securing 
their  father's  maintenance  and  small  annuity  is  withheld. 

For  the  efiectcf  fraud  upon  a  co^iveyaoce,  I  refer  to  Un- 
derhilt  v.  Haraood^  (10  Ve9.  209)  Boyd  v-  Duniap^  (I  John., 
CA.  Bep,  482)  and  Wendell  v.  Van  Rensselaer,  (trf.  350.) 
In  the  latter  case  the  Chancellor  refused  to  set  aside  the 
deeds,  but  from  his  reasoning,  and  the  ca^es  cited,  it  is  evi- 
dent be  would  have  interfered  and  set  them  aside,  had  a  case 
strong  as  the  present  b^^en  made  out.    ftuguenhi  v.  Basely^ 
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(1 4  Ves.  273)  was  a  voluntary  aeltlement  by  a  widow,  upon 
a  clergymaivand  bis  family,  coim^assed  by  his  undue  influ- 
ence  over  ber,  having  first  got  the  maoageraentof  ber  afl&iii. 
This  was  set  aside,  on  the  same  grounds  of  policy  as  are 
applicable  to  the  relation  of  guardian  and  war<i|.  One  who  i| 
thp  actual  guardian  of  another,  or  one  who  is  placed  in  a  re* 
lation  holding  the  saipedegree  of  influence,  should  coipe  with- 
in the  sanoe  salutary  rule.  *  The  Court  decided  the  case  last 
cited  upon  the  principles  and  authorities  advanced  l^'  Sir 
Samuel  Romillf/,  and  thp  other  counsel  concerned  for  Ibc 
complainant,  to  which  I  refer  as  a  lucid  exposition  of  the  doc- 
trine on  this  head.     Hatch  v.  Hatch,  (9  Ves.  592)  and  CA«- 
terJield\.Jan^$tnr{^  Ves»Sen:]b5)  both  cqntain  principles 
applicable  here  ;  and  in   Griffin  v.  D^  VeulU  ^  others^  (3 
Wood.  Lect.^App.  16)  a  deed  was  set  aside,  under  circom- 
itances  less  strong  than  those  presented  by  the  present  case. 
In  determining  whether  there  bt  fraud,  the  Court  will  look 
io  all  the  circumstances  of  the  case,  the  weakness  of  the 
appellant,  and  the  relation  of  the-  parties.     (1  Mad.  Ci« 
224.)  Proof  of  actual  fraud  is  not  necessary,  but  may  be  in- 
ferred  from  such  relation,  or  other  citcum^tances.  (Eoontv, 
LUwellin,  1  CoXy  333,  339.     Wrif;ht  v.  Proud,  13  Vts.  136, 
137.)     Misrepresentation,  age,  inexperiencf,  parental  infla- 
.ence,  confidence,  a  confiding  temper,  improvidence,  distress 
and  negligenpe,  in  tbe  vendor,  are  grounds  for  setting  aside 
.a  sale.     {tVyatt  v.  Orove^  2  Sch*  ^  Ltf.  492.     Mwrrax/J. 
.Palmer,  id.  474.     Carpenter    v.    Herriot^    I    Edm,  338. 
Boweg  V.  Heaps,  3  Fes.  ^  Bea.  1 1 9.     Wharton  v.  Mxy^  5 
Ves.  27,,67.     Griffiths  v.  Robbins,  3  Mi4.  Ch.  Rep.  191. 
Gibson  V.  t%e4r,  6  Ves.  2Q7,  278.) 

J.  Spencer^  (same  side,)  would  give  the  gentlemen,  wlio 
were  to  answer,  notice,  that  he  should,  in  reply,  rely  on  the 
following  authorities  :  To  ^how  that  if  void  as  to  William  the 
deeds  were  so  as  to  Joseph^  though  the  latter  might  not  be  im- 
plicated in  the  fraud,  Hfiguenin  y.  Basely ^  ( 1 4  Ves.  273,  288  j) 
to  shew  the  effect  of  the  suppressio  vert,  undue  advantage 
and  inadequacy  of  pirice,  1  Afad.  Ch,  208;  Jervois  v.  Dukt^ 
{iVem.  19)  Broderickv.  Brodericky  (I  P.  Wms.  239)  James 
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jr.  Graves.  (2  id.  ^70)  Bowles  v.  Stewart,  (1  Sch.  &  |>/.  509) 
1  Mad.  CA.  211  ;  1  Fonbl.  113;  Kewland  on  ConU  365-6  ; 

*  that  tbe  conveyances  should  be  set  aside,  notwithstanding 
the  grantor's  object  was  to  screen  his  estate  from  the  pay-, 
ment  of  his  debts,  Yovntf  v.  Peachy,,  (2  Atk.  258  ;)  that  th^ 
vendor^  acquiescence  is  no  objection,  Murray  v.  Palmer 
(2Sch.  ^  Lef.  486)  Crowe  v,  Ballard,  (1  Ves.  Jun.  215) 
Eoche  v.O*Brien,{\  Ball  lir  Beatty,  330  \)  that  the  respoq- 
dents  cannot  avail  themselves  of  the  statute  of  frauds,  as  to 
the  use  in.fevo.ur  of  Charles  in  the  St.  Lawrence  farm,  thougli 

'  this  was  not  declared  in  writing,  1  M^d.  Ch.  305  ;  and  that 
flue  marriage  of  th^e  respondents  will  not  vary  the  case,  if  the 
jconveyauces  were  originally  invalid  for  fraud,  Starry  v. 
Jlrden,  (1  John.  Ch.  Rep.  271.) 

Z)»  Cody  i/  B.  F*  BtUlery  for  the  re&ppndents,.  We  shM 
insist,  that  the  decree  of  the  Chancellor  should  he  affirmed, 
for  the  following,  among  other  reasons : 

1.  Because  there  is  nothing  in  the  pleadings  or  prooft 
!which  shows  that  the  respondents,  or  either  of  them,  pos- 
aessed  or  jexcrted  any  such  influenic|B  over  tbe  appisllant,  ai 
afaould  ^void  his  deed  to  them. 

2*  Because,  if  any  such  influence  existed,  the  appellant 
))a»  not,  by  his  bill,  made  that  the  ground  upon  which  he 
aska  rielief ;  but  he  riests  his  claim  for  relief,  upon  the  ground 
that  the  respondents  had  practised  ^  fraud  upon  him,  bj 
making  false  representations  respecting  debts  contracted  by 
.  his  wife,  and  thus  obtained  a  conveyance  from  him  of  hip 
estf te  in  Johnstown,  That  charge  being  positively  denied  by 
tbe  respondents,  and  not  supported  by  the  proof,  the  con^r 
plainant  can  be  entitled  to  no  relief. 

3*  Because,  as  it  appears  from  the  pleadiags  and  proofSf 
that  the  respondents  were  unmarried  at  the  time  the  appel- 
lant conveyed  the  estate  in  Johnstown  to  them,  and  that  they 
|>oth,  soon  afler  they  took  possession  of  the  estate,  were 
IJiarried  to  women,  to  whom,  or  to  whose  friends  and  con* 
nexions  the  appellant  had  declared  the  respondents  were 
tbe  owners  of  the  estate,  it  would  be  "  against  public  poli* 
eg  J  and  contrary  to  equity  and  good  consciences^  to  permit 
hipi  &ow  to  avoid  that  conveyance. 
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4.  Because  the  deed  for  the  farm  in  (be  county  otSt,  Lots- 
rence^  was  given  to  the  respondent,  William  Wkelan ;  and 
it  appears  from  the  proofs,  that  it  was  given  in  trust  for 
Charles  Whtlan  and  his  children,  and  to  be  conveyed  to  such 
person  9s  Charles  VFhelan  should  direct :  Charles  Wkelavy 
therefore,  is  a  neccessary  party  to  any  question  respecting 
the  validity  of  that  deed  ;  and  without  his  being  a  party  do 
decree  for  a  re-conveyance  can  legally  be  made. 

There  is  much  irrelevant  matter  in  the  biH>  Bfaay  of  the 
charges  relate  to  a  time  long  after  the  deed  was  executed ; 
and  their  admission  by  the  answers,  or  establishment  in  proof 
could  have  no  possible  influence.  {Morris  v.  Burroughs^  1 
Jltk.  404.)  What  has  the  iU  usage  of  the  mother,  for  instance, 
to  do  with  the  case  ?  But  these  charges  are  denied  by  the 
answeni ;  and  there  is  a  failure  to  establish  them  in  pnM)f 
Ther^  is  v^ry  little  testimony  to  any  of  them,  and  that  is 
•light,  genera),  imperfect,  and  can  weigh  nothing  against  tbe 
positive  denial  in  the  answers. 

Many  cases  have  been  cited  as  to  undine  influence,  and 
this  transaction  has  been  placed  in  a  variety  of  shapes. 
Sometimes  it  has  been  likened  to  a  deed  from  a  ward  \o  his 
guardian ;  sometimes  like  one  from  a  cestui  que  trust  to  a 
trustee,  or  a  cjient  to  his  attorney  ;  an4  sometimes  the  case 
has  been  precisely  inverted,  by  making  it  like  a  deed  from 
a  child  to  a  parent— not  from  a  parent  to  bis  children.  But 
there  is  obviously  no  sort  of  analogy  in  any  of  the  cases  re- 
lied upon.  They  are  those  where  influence  or  overreach- 
ing may  be  presumed,  and,  upon  principles  of  policy,  is 
presumed  by  the  law.  {^Morse  v,  Royal^  12  Ves.  371.)  If  a 
case  could  be  found  of  undue  influence  exercised  by  a  child, 
over  a  father,  or  presumed  without  proof,  it  would,  we  ad- 
mit, go  to  mak^  out  the  appellant^s  case  ;  but  we  believe  both 
the  cas^s  and  the  rational  presumption  are  rather  the  other 
way,  and  in  favour  of  the  fathcr^s  influence  oyer  the  child 
and  this,  we  presume,  is  the  first  time  that  the  contrary  was 
ever  pretended.  (Vid.  Middleton  v.  Kenyon^  2  Ves.  Jun.  391, 
413.) 

In  simple  truth,  the  deed  was  an  advancement  to  these 
children^  long  in  contemplation,  and  deliberately  ex^cated  ; 
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a  8pecia8#of  coQTejance^highty  faroared  in  the  law,  and 
^od  even  without  anj  other  consideration.  A  deed  to  a 
stranger,  without  pecuniary  consideration,  enures  to  the  use 
of  the  grantor,  but  it  is  otherwise  where  the  consideration 
of  blood  intervenes.  T4iere  the  use  passes  to  the  grantee, 
without  any  other  consideration. 

Huguenin  v.  Basely ^  (14  Vts.  273)  is  so  much  relied  up^ 
OB  for  the  appellant,  that  we  are  referred  not  only  to  the 
case  but  the  argument.  What  is  the  case  i  One  of  mere 
imposition,  influence  and  fraud,  exerted  over  a  female,  who 
was  a  stranger  to  the  value  of  the  estate  which  she  granted> . 
and  who  resided  thousands  of  miles  from  it.  The  letter,  in« 
corporated  in  the  report^  was  considered  as  decisive  evidence 
ot  undue  influence.  Reliance  was  placed  by  counsel,  upon 
the  defendant's  being  the  spiritual  guide  of  the  plaintid",  on 
the  authority  of  PothUr ;  and  this  author,  with  the  concur- 
rent authority  of  Lord  Hardwicke,  is  cited  against  the  exer- 
cise of  bounty  to  an  administrateur^  or  one  managing  the  af- 
fairs of  another.  To  apply  the  ai^gument  and  principles  of 
that  case,  the  facts  should  have  some  analogy  to  the  present; 
but  none  can  be  shown.  Here  the  appellant  had  resided  on 
his  farm  for  35  years,  was  perfectly  acquainted  with  its 
value,  and  had  tried  the  temper  and  capacity  of  the  respon- 
dents, his  children,  to  whom  he  makes  the  advance.  Grif- 
fiths V.  Robins,  (3  Mad.  Rep.  191)  was  the  case  of  a  female 
donor,  84  years  of  age,  nearly  blind,  dependent  upon  and 
placing  a  confidence  in  the  donee,  granting  her  estate,  and 
reserving  a  very  inadequate  annuity.  That  is  not  this  case* 
The  appellant  was  capable  of  managing  his  own  aflairs.  He 
secures  to  himself  and  wife  a  comfortable  living,  beside  $50 
annuity,  and  the  payment  of  all  his  debts,  out  of  a  (arm 
which  would  rent  for  only  $250,  a  sum,  in  itself,  utterly  in- 
adequate to  the  purposes  of  their  maintenance.  Lewis  v. 
Pead,  (1  Fe5.  Jun.  19)  is  much  more  analagous.  Mrs. 
Lewisj  when  75  years  of  age,  leased  for  99  years  to  Jones,  a 
stranger,  for  £70,  a  very  inadequate  rent,  the  premises  being 
worth  £130  ;  and  Jones  boasted  that  he  had  made  a  bargain 
worth  £300.  On  a  bill  filed  by  her  son  to  set  aside  the 
lease,  per  BiUUr,  J.   "There  must  be  some  substantial 
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ground  for  sopposing  fraiid  stated  and  proved^  H^  being 
old  is  no  proof  that  she  was  imposed  upon.  She  did  not 
choose  to  acquaint  even  her  own  attorney  with  her  reasons 
for  granting  this  lease.  There  is  no  sort  of  fraud  in  the  ori« 
ginal  concoction  of  the  business.  We  have  seen  the  great* 
est  abilities  displayed  at  a  greater  age  than  75  ;  therefore, 
that  alone  can  be  no  ground  to  presume  imposition.  She 
had  a  right  to  make  this  contract  ;  and  though  the  reasons 
of  her  favour  to  this  man  do  not  appear,  that  does  not  sig- 
nify ;  and  it  appears  she  lived  on  had  terms  with  her  son  the 
plaintiff." 

We  do  not  deny  that  there  may  be  such  influence  of  the 
ton  over  the  father  as  to  avoid  ^  deed  ;  but  what  is  the  proof 
of  influence  in  this  case,  rf  it  is  to  be  deemed  in  issue,  which 
we  deny  ?  None  of  the  witnessess  state  any  particular  £icU 
&r  instances,  from  which  influence  is  to  be  inferred.  AU  is 
mere  general  opinion.  Even  in  a  case  of  confirmed  lana* 
ey,  a  host  of  opinion  will  not  prove  it,  but  the  facts  and 
grounds  of  inference  must  be  stated.  (Coop.  Med.  Jur.  289.) 
Is  it  enough  that  these  children  sided  with  their  father  m  the 
family  controversies  ?  He  was  morally  and  legally  the  head 
of  the  family,  and  it  was  the  duty  of  all  the  children  to  side 
with  him.  These  did  so  under  all  circumstances  ;  and  if 
this  to  be  imputed  to  them  as  a  crime  ?  If  they  were  scoun- 
drels for  siding  with  him,  he  was  the  greater  one,  and  has  no 
right  to  allege  this  against  his  children.  Every  presumption 
is  in  favour  of  a  deed  from  a  father  to  his  son,  till  positive 
fraud  be  shewn.  {\  B.  ^  P.  120.)  An  attorney,  while 
carrying  on  a  law  suit,  is  not  allowed  to  take  a  deed  from  his 
client ;  but  it  is  otherwise,  if  the  client  be  the  father  of  the 
attorney. 

It  is  enough  that  undue  influence  is  out  of  the  qnestioiii 
as  not  being  charged  in  the  bill.  The  complainant  cannot  go 
beyond  the  allegations  there.  {Gouvemtur  v.  Elmendorf^  5 
John.  CA.  Rep.  82-3.  James  v.  APKernon,  6  John.  Rep.,  559.) 
All  fraud  is  denied,  and  there  is  not  the  semblance  of  proof  to 
establish  it.  To  do  away  the  answer,  there  sliould  be  two 
witnesses  contradicting  it,  or,  what  is  equivalent,  one  witnen 
and  potent  circumstances.    {Woodcock  v.  Btnneij  1  CowtnU 
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Repi  71  h)  The  pretended  misrepresentationB  relate  \a 
Mrs.  Shuriliff^  and  the  affair  of  board  and  the  law  suit ;  but 
William  never  saw  her  till  after  the  deed,  and  could  have 
made  no  representations  on  the  subject.  The  farm  most  be 
lost,  it  seems,  because  certain  facts  were  suppressed  |  but  it 
must  be  shewn  first  that  they  were  known.  The  appellant 
talked  to  Mr.  Reynolds  about  $b  per  week  for  his  wife's 
board  ;  but  his  knowledge  was  not  and  could  not  have  been 
derived  from  William.  All  which  was  said  as  to  this  and 
the  {100  debt,  and  the  consequent  danger  of  dissipating  the 
estate,  .was  mere  matter  of  opinion,  and  not  the  subject  of 
the  suppreesio  veri.  Nor  is  there  evidence  that  the  facts ^ 
were  untrue.  This  should  be  shewn,  and  that  fVilHam 
knew  them  to  be  untrue. 

Charles  fVhelan  is  obviously  interested,  and  his  testimony 
must  be  laid  out  of  view.  The  appellant  deliberately  ap- 
proved of  what  he  had  done,  long  after  the  conveyance ; 
and  the  case  is  stripped  of  every  thing  like  surprise,  the 
ground  which  Courts  of  Equity  usually  lay  hold  of,  in  these 
cases,  to  set  aside  conveyances,  as  in  Evans  v.  Llewellen,  (1 
Coxj  333.)  For  5  years  the  appellant  had  been  saying  to 
these  respondents^  ^^  This  farm  belongs  to  you  ;^'  and  avow- 
ing bis  intention  to  convey  it  to  them,  among  his  neighbours. 
He  did  convey  the  saipe  land  in  1 820.  On  William^s  falling 
sick,  this  was  annulled.  Every  thing  shews  deliberation^ 
We  are  told  that  he  was  alarmed  by  the  summons  and  the 
law  suit.  Were  these  calculated  to  alarm  a  man  worth 
^8000  ?  He  must  have  known  that  at  the  worst  the  recov- 
ery could  not  exceed  $50 ;  and  the  most  that  can  be  said  is, 
that  had  it  not  been  for  the  summons  he  would  not  have  con- 
veyed on  that  very  day,  but  reserved  the  same  act  till  some 
short  time  after.  ^ 

Inadequacy  of  price  is  also  insisted  odl^We  ask  a  case 
where  a  deed  from  a  father  to  a  son  was  ever  impeached  for 
that  cause.  It  might  be  a  good  objection  in  the  mouth  of  a 
creditor ;  but  as  between  the  parties,  even  had  the  deed 
been  to  a  stranger,  it  could  not  be  alleged,  unless  so  gross  as 
to  shock  the  judgment.   This  is  the  ordinary  case  of  an  aged 

Vol.  III.  72 


ALBANT, 

April,  1834w 


HBf 


CASES  IN  THE  COURT  OF  ERRORS 


kttAvt^     agriculturalist  withdrawing  himself  from  active  life,  and  pla* 
Ai)rii,  1834.   ^jj^g  i^jg  concerns  in  the  hands  of  his  chiidren;     It  is  talcu- 
lated  to  excite  no  surprise — it  is  what  thousands  have  done 
before.     The  whole  income  of  the  estate  would  not  maintain 
the  parents,  if  we  udd  the  expense  of  clothing  and  sickness. 
It  is  said,  that  if  the  deed  be  void  as  to  William  it  is  so  as 
to  Joseph.     This  is  grounded  on  the  rule*  that  if  it  be  void 
in  part  it  is  void  in  the  whole.   And  we  do  not  quarrel  with 
the  principle;  because,  taken  in  its  full  extent,  it  is  a  two  edg- 
ed sword,  and  is  accompanied  with  the  qualification,  that  if 
it  be  impossible  to  set  aside  a  dee()  without  doing  as  much 
injustice  as  justice,  the  Court  will  not  interfere.     But  the 
principle  does  not  apply,  except  the  whole  be  acquired  by 
fraud  ;  as  m  Huguenin  v.  Ba$ely^  (14  Fes.  288)  the  case  re- 
lied  upon.     There  were  third  persons  claiming  through  the 
fraudulent  grantee.    Nor.  does  the  rule  apply  when  the  good 
can  be  severed  from  the  bad«    One  gives  a  bond,  in  the  pen- 
alty of  $3000,  conditioned  to  pay  three  persons  $500  each : 
because  one  of  the  $500  happens  to  be  for  usury,  shall  it 
destroy  the  honest  claims  of  the  others,  which  rest  on  distinct 
grounds,  and  can  be  clearly  ascertained  and  separated  ?     It 
is  the  same  of  the  present  case,  which  is  a  deed  to  tenants 
in  common — their  interests  are  distinct — each  may  eject, 
give  leases  for  their  respective  moieties,  or  distrain.     Sup- 
pose a  deed  executed  to  a  fair  purchaser  and  his  fraudulent 
attorney,  conveying  equal  portions — would  the  Court  set 
aside  the  whole,  in  order  to  punish  the  attorney  ?     fVUliam 
never  requested  a  deed  for  Joseph^  as  to  whom  there  is  not 
a  pretence  of  influence,  or  even  a  request  on  bis  part. 

In  support  of  the  third  point,  we  refer  to  t^erplank  v. 
SUrry^  (12  JoAn.  559)  and  Sttrry  v.  Arden^  (I  John.  Ch. 
Rep.  271.)  The  latter  case  was  cited  on  the  other  side,  as 
stopping  with  the  position  that  a  voluntary  conveyance  may  * 
be  made  good  by  marriage  ^'ul  it  does  not  denv  the  same 
effect  as  to  deeds  voidable  on  other  grounds.  We  refer  par- 
ticularly to  Brown  V.  Carter,  (5  Fes.  862, 878.)  There  the 
son,  tenant  in  tail,  just  as  he  came  of  age  joined  his  father 
in  charging  the  estate  with  £3000  for  the  use  of  the  latter, 
and  in  re-settling  it,  taking  back  to  himself  only  an  estate 
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for  life,  remainder  to  his  first  and  other  sons,  &c.  and  he 
married  and  acquiesced  till  the  death  of  his  father ;  and 
though  there  was  no  probahility  of  issue,  it  was  held,  that  all 
equity  in  favour  of  setting  the  conveyance  aside  was  gone  by 
the  marriage,  &e«  and  the  conveyance  was  holdengood  even 
as  against  creditors.     The  Court  say  tbey  would  have  inter- 
fered, had  the  marriage  been  out  of  the  question.   The  prin- 
ciple of  that  case  is,  tl^at  the  Court  will  protect  marital  rights 
with  the  greatest  jealousy ;  and  is  the  same  which  governed 
a  case  of  dower,  in  Oliver  v.  Ri^hardsonj  (9  Ves.  222.)    A 
■ettlement  procured  by  a  fraud  in  which  the  wife  was  not 
concerned,  will  be  protected.     (Barrow  v.  Barrcw^  2  Dick^ 
S04.)     I'he  principle  of  the  latter  case  also  applies  not  only 
to  the  wife  of  Jouphj  but  to  himself.     Both  were  strangers 
to  the  pretended  fraud ;  and  indeed  were  ignorant  of  the 
whole  transaction. 

Here  was  long  acquiescence  on  the  part  of  the  appel- 
lant, with  which  the  marriages  are  undoubtedly  connected. 
The  wives  saw  the  sons  in  possession,  claiming  title,  and  the 
&ther  acquiescing.  Murray  v.  Palmer,  (2  Sch.  ^Lef.  479) 
U  relied  on,  to  shew  that  this  cannot  be  uiged  -,  but  that  was 
a  ca^  where  the  acquiescence  was  io  ignorance  of  the  par* 
ty's  rights,  and  induced  by  fraud. 

A  conveyance  entirely  without  consideration,  if  there  be 
DO  fraud,  cannot  be  set  aside,  except  by  creditors,  unless  for 
duress.     (1  Mad.  Ch.  216^  324.) 

A.  Spencfrj  in  reply.  Three  y$ars  9go  the  appellant  was 
comparatively  a  wealthy  fiBtrmer  ;  and  the  hill  seeks  to  set 
wde  an  act  by  which  he  is  stripped  of  every  thing,  an4 
thrown  upon  the  charity  of  his  neighbours.  Against  this, 
several  formal  objections  have  been  made.  Our  bill  is  some* 
tiroes  too  large,  and  sometimes  to  small ;  but  tlie  Court  wilj 
not  listen  to  such  objections,  unless  fo.rced  upon  them.  They 
often  refuse  to  hear  %  point  not  made  in  the  Court  below. 
But  in  the  progress  of  the  cause  they  will  find  no  difiiculty 
ID  reaching  the  merits.  We  rely  that  the  biU  charges  pos^ 
itive  fraud  ;  and  this  is  established  in  three  ways — 1.  Bjf 
%\ie  answer :    2.  By  positive  proof :    and  3.  B^  the  intrin^- 
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sic  nature  of  the  transaction.  We  also  rely,  that  the  con- 
veyances were  executed  undi^r  delusion  and  misapprehen- 
sion^ 'and  that  these  were  induced  by  niisrepresentation  or 
suppression  of  the  truth. 

As  to  the  objection  that  our  bill  contains  too  omch,  we 
,  agree  with  the  case  of  Morris  y.  Durrpughsj  cited  from  1 
Ajtkynt^  404,  that  the  deeds  cannot  be  avoided  by  subse- 
quent circumstances,  considered  merely  as  such ;  yet  they 
may  be  resorted  to  in  order  to  shew  quo  animo  the  act  was 
done,  as  you  would  look  to  an  escape  la  a  prosecution  for 
felony.    We  use  them  here  to  shew  an  original  design  to 
deprive  the  appellant  of  subsistence*   Indeed,  the  course  has 
been  acquiesced  in  by  the  respondents,  who  have  not  moved 
to  strike  out  the  matter  for  impertinencet  and  have  even 
gone  into  proof  upon  that  head.    The  fact,  for  instance,  that 
William  withheld  the  bond  for  the  appellant's  maintenance, 
is  admitted  in  the  answer,  and  JUPCall  gives  evidence  in  re- 
lation to  it.     When  required  to  pay  the  ^50,  an  order  on 
Charles  for /be  use  of  the  farm  which  fVilliam  held  in  trast, 
16  offered,  or  payment  is  refused  till  the  old  bond  and  mortgage 
are  given  up,  though  known  to  be  good  for  nothing.    They 
inal«treat  the  mother,  and  drive  her  from  the  house,  refusing 
to  make  provision  for  her,  ialsely  pretending  inability  to  sup- 
port her  away  from  home.  And  the  answer,  denying  that  they 
refused  to  pay  Wells  for  her  board,  is  directly  contradicted* 

Suppose  tbe  Court  should  think  there  is  no  charge  of  un- 
due influence  in  the  bill,  the  utmost  they  will  do  is  to  order 
it  dismissed  withoutxosts.  {Beehnan  v.  Frosty  18  John. 
544.)  Cvi  bottOy  then,  is  the  objection  made  ?  For  the  ben* 
efit  of  lawyers.  I  do  not  deny  that  tBe  relief  must  be  ^ectm- 
dum  allegata  et  probata  ;,  but  nothing  technicalis  necessary. 
Though  a  bill  properly  conust  of  nine  heads,  and  a  matter 
may  more  properly  be  charged  in  the  stating  part,  yet  this 
requisition  is  merely  formal,  and  it  may  be  set  forth  in  any 
other  part,  or  collected  from  the  whole  bill.  Originally  the 
bill  was  a  mere  petition,  containing  -the  substance  of  the 
case,  which  is  yet  sufficient,  though  a  more  formal  way  is 
found  convenient  and  safe  for  the  pleader.  If  enough  appear 
on  the  whole  bill  to  warrant  the  relief,  it  will  be  granted.  T^e 
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party  10  not  und^r  the  necessity  of  usitig  the  epithet  to  char- 
acterize the  influence  niade  use  of>  It  is  enough  th^t  b^ 
state  &cts,  without  christf^ning  them  f^ndtu  influence.  }(  the 
bone  and  marrow  be  (bund  in  the  bilii  it  is  enough.  Undue 
influence  is  a  concltision  of  law  which  need  not  be  sta- 
ted, especially  in  Equity,  where  ihp  rules  f»f  pleading  arQ 
most  enlarged  and  liberal. 

I  proceed,  then,  as  to  both  heads  of  fraud  an4  updue  in- 
fluence ;  for  they  are  blended  in  the  bill.     The  appellant^s 
age,  emigration  from  Ireland,  his  prop|&rty»  thfs  domestic 
broils  in  which  he  was  involved  resulting  in  a  partial  dis- 
memberment of  his  family ;  the  quarrels  among  his  children 
|n  relation  to  the  use  and  management  of  his  estates  the  de- 
sertion of  his  wife  in  the  fall  of  1820,  her  going  to  Mrs. 
Shurtl^s^  the  suit  for  her  board,  the  summon^,  the  agency 
of  WUliam  in  that  affair,  his  return,  representing  the^arge 
of  ^  per  week  for  board,  and  th^  debt  to  CamplbM,  Will- 
tam'f  advicfs  which  is  yielded  to,  going  to  Reynold^s,  hav- 
ing no  intention  to  settle  the  estate,  but  indaced  by  alarm 
and  persuasion*    These  facts,  chaiged  in  the  bill  and  made 
out  in  proofs  shew  the  appellant  much  in  the  power  of  the 
respondents.  Great  influence  is  inferrihle,and  which  was  ex- 
erted for  a  most  pernicious  purpose*  The  respondents  were 
bis  sole  reliance,  and  had  the  management  of  bis  property ; 
and  had  an  overruling  influence  upon  his  mind.    We  admit 
and  charge,  that  William  was  the  only  actor  in  the  scene ; 
but  it  is  singular  that  he  should  have  kept  the  whole  an  en- 
tire secret,  from  Joieph,  as  he  says  in  his  answer.    Both  say 
tbey  had  the  principal  management  of  the  appelli^nt^s  affairs 
at  the  time  ;  both  impute  the  strife  it\  the  family  to  disa- 
greement between  the  appellant  and  his   wife,  the   reef- 
pondents  being  dutiful  and  attentive  on  thc^ir  part.     Both 
knew  of  the  suit  and  service  of  the  summons,  and  what 
took  place  on  that  qccasion ;  adnytting  that  William  went  to 
Shurtliff^s^  denying  that  be  had  misled  his  father — Compan- 
ions throughout  all  these  proceedings  and  acquainted  wit(| 
^11,  except  the  fact  charged  that  William  exerted  his  infla- 
eoce  to  procure  an  immediate  conveyance — a  very  singular 
exception,  at  the  least.     WUliam^  in  one  breath,  denies  hav 
ipg  charged  bis  fiither  and  mother  with  dissipating  the  es- 
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tate ;  and  ia  the  next  he  admits  it.  The  Tatber  then  throws 
himself  upon  bis  son's  advice.  And  suppose  he  had  said 
nothing  to  infiuence  him — nothing  charged  in  the  bill— but 
stood  by  and  heard  his  father  make  the  strange  resolutioos 
which  he  formed  upon  the  imaginary  terrors  hy  which  be 
was  surrounded.  Indeed,  all  this  is  admitted  by  the  an- 
swer ;  and  it  is  admitting  what  is  equivalent  to.  tbe  matter 
charged.  It  cannot  he  evaded  by  the  pretence  that  it  U  not 
the  same.  I  charge  fraud  by  fake  dice.  This  is  denied  in 
the  answer,  and  attributed  to  false  cards.  Shall  this  form  a 
defence,  or  shall  it  be  taken  for  the  samCt  in  subataace  I 
Seeing  his  fether  deluded  and  fearful,  he  seizes  the  favorable 
moment ;  be  does  not,  indeed,  he  says,  use  the  words 
charged ;  but,  ^^  to  save  the  farm,  you  must,  if  you  have  any 
thing  to  give,  give  it  now.''  This  in  the  absence  of  all  the 
femily.  ''  I  tell  you,  that  as  you  and  mother  are  acting,  you 
wiH  soon  Kave  nothing  tfi  give."  Surely  be  adnvli  sob* 
stantially  the  whole  that  is  charged.  The  whole  of  bis  an- 
swer, so  far  as  particulars  are  chained,  is  coi]tceiv04  in  fiilse* 
hood,  and  not  to  be  believed,  except  where  itmake^  for  us. 
It  admits  that  his  &ther  stated  to  Reynolds  his  difilculty  and 
danger,  adding  (falsely  according  to  Reynolds^  evideoce) 
that  he  at  the  same  time  declared  his  previous  intention  to 
give  his  estate  to  his  sons  ;  and  he  might  as  well  convey  it 
at  that  time  as  any  other.  Both  admit  that  the  debjts  to  be 
paid  were  trifling,  which  is  indeed  inferrible  frono^  their  not 
shewing  what  they  amount  to^  They  insist  on  the  convey- 
since  as  an  advancement ;  and  then,  by  way  of  negative  preg- 
nant, deny  that  the  onfy  movintr  cause  was  fear  of  the  estate 
being  dissipated,  wrought  through  WHliamU  representations. 
Does,  not  this  admit  that  it  was  part  of  the.  niovii^  cause  ? 
Accusing  the  appelant  and  his  wife  with  waste  luad  impen- 
ding ruin,  and  urging  him  to  give  theoi  ojr  th^t  he  would 
abandon  the  appellant,  is  admitted  by.  WHliam^s  answer. 
This,  in  itself,  was  the  creation  of  an  ^larn\  which  he  knew 
to  be  false  and  ill  founded.  There  was  no  cpnjduct  calculated 
to  produce  ruin,  or  to  excite  the  barbarous  threat  of  des^r* 
tion  on  the  part  of  William*  Sometimes  the  answer  iofpsts 
CD  the  d^ed  as  having  been  executed  for  a  valu^b}^  consid- 
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eration  ;  at  others,  upon  a  spirit  of  love,  affection,  and«d- 
vanceoient  so  excessive  as  to  give  every  thing  away  to*8uch 
dutiful  children*  The  parties  hurry  off  to  a  stranger,  the 
appellant  laboring  under  the  delusion  that  every  body  at 
JaitrisUmn  was  combined  to  ruin  him — a  stranger  who  could 
know  and  suspect  nothing  of  the  fraud ;  and  call  upon  him 
to  draw  the  papera.  William  stands  by  and  hears  the  luna* 
tic  and  unfounded  representations  of  his  &ther  to  Reynolds^ ^ 
giving  them  countenance  and  sanction  by  his  silence,  and 
joining  in  the  request.  Every  thing  was  sudden  ;  and  it  is 
fairly  inferable  that  all  was  moved  by  William^  who  the  day 
before  had  returned  from  Albany  ;  and  who  nhust  have  told 
his  &tber  what  he  related  to  Reynolds.  How  could  his 
hiher  acquire  this  knowledge  through  any  other  channel  ? 
William  was  the  confidential  agent  who  managed  the  entire 
business.  The  father  looked  for  information  no  where  else. 
But  be  this  as  it  may,  the  man  who  stands  by,  and  takes  ad« 
vantage  of  an  erroneous  impression,  knowing  it  to  be  such 
and  omitting  its  correction,  is  as  guilty  as  the  one  who  ex- 
cites it  Add,  then,  the  evidence  o(M^Mtughton  and  Charles 
Whelanj  and  a  strong  case  of  undue  influence  and  fraud  is 
established. 

Charles  is  not  bo  far  interested  as  to  disqualify  him.     His 

expectations  are  no  more  than  that  of  any  child.    He  ex* 

pects  a  child^s  portion.     Clary  mentions  no  other  motive  as 

being  assigned  by  the  appellant  to  Reynolds,  than  that  of 

keeping  his  property  away  from  his  creditors  and  divesting 

himself  of  freehold.     William  answers  as  if  the  agreement 

to  maintain  his  father  was  matter  of  previous  arrangement ; 

but  Reynolds  says  that  the  old  man  did  not  appear  to  expect 

anj  thing  of  that  kind,  till  suggested  by  William^  doubtless 

with  a  view  to  color  the  transaction.    So  perfectly  confiding 

was  the  appellant,  that  he  had  not  thought  of  indemnity  \ 

and  the  answer  of  William  is  false  in  saying  there  was  any 

agreement  to  that  effect.  Being  false  in  so  many  particulars, 

this  answer  must  be  rejected  in  toto.    It  comes  emphatically 

within  the  rule,  falsus  in  uno,  falsus  in  omnibus. 

The  facts  bring  these  parties  within  the  principle  which 
required  the  whole  of  this  business  to  have  been  done  with 
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greftt  deliberation,  publicly,  and  under  tfie  advice  of  mntual 
friends.  It  is  said  we  do  not  shew  actual  imbecility.  Tbi» 
is  not  necessary.  Here  is  a  man  75  years  of  age.  We  h»¥e 
the  authority  of  the  constitution,  that  at  60  a  man  begins  to 
go  down  bill ;  and  on  this  ground  he  is  excluded  fromi  the 
superior  beDches  of  justice.  The  respondents  should  have 
rescued  the  appellant  from  the  operation  of  this  ge;ieral 
rule,  by  shewing  that  he  was  an  exceptioni.  Besides,  credu- 
lity h  a  conformation  of  the  mind  sis  fataf  as  general  imbecil- 
ity. All  the  witnesses  agree,  that  the  appellant  was  very 
credulous  and  easy  of  persuasion  to  any  purpose,  especially 
by  William.  Cooper  is  relied  on,  that  general  opinion  as  to 
his  state  of  mind  is  not  enough  ;  but  it  is  so  prima  fitcu. 
Inquiry  into  particulars  belonged  to  the  other  side,  who 
should  have  pointed  their  interrogatories  in  tfucb  a  manner 
es  to  shew  the  conclusions  of  the  witnesses  destitute  of  prem- 
ises. Not  having  done  this,  the  intendnfent  is  that  they  are. 
well  founded. 

Fraud  consists,  of  any  thing  which  deceives  another  ;  con- 
ning, device,  trick,  suppression  of  truth  in  any  manner  so  as 
to  cloud  the  mind.'  Several  cases  have  been  cited,  of  a  class 
which  arises  from  tlie  relation  of  the  parties,  and  consequent 
influence.  Seeii^  this  situation,  the  law  throws  its  shield 
around  the  party.  It  is  objected  that  these  cases  do  cot 
apply  to  the  appellant,  going  merely  against  the  abuse  of  pa* 
rental  authority.  What,  if  so  ?  What  do  we  read  cases 
for  ?  For  the  sake  of  the  rule  which  they  establish,  to  be 
applied  to  other  cases  coming  within  the  principle  of  those 
cited.  In  Gibson  v.  Jeyes^  (6  Ves.  366)  an  attorney  had  sold 
an  annuity  to  his  client,  to  the  disadvantage  of  the  latter ; 
and  on  a  bill  filed  to  set  it  aside,  on  the  ground  of  the  rela- 
tion which  existed  between  the  parties,  Ld.  Eldon^  (p.  278,) 
after  enumerating  the  very  great  precautions  under  which 
alone  such  a  sale  could  stand,  and  declaring  that  ifthe  party 
would  mix  the  character  of  vendor  with  that  of  attorney,  he 
shall  be  holden  to  manifest  that  he  has  given  all  that  reason- 
able advice  against  himself  that  he  would  have  given  against 
a  third  person, 'proceeds  :  ^'  It  is  asked  where  this  rule  is  to 
be  found  ?    I  answer  in  that  great  rule  of  the  Court,  that  he 
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who  bargains  in  a  matter  of  advantage,  with  a  person  placing 
confidence  in  him,  is  bound  to  show  that  a  reasonable  use 
has  been  made  of  that  confidence  5  a  rule  applying  to  trustees^ 
altomies^  or  any  one  else.^^     Was  the  appellant  dealing  vith 
one  in  whom  he  confided  ?    He  then  comes  within  the  prin- 
ciple of  the  case  cited.     It  is  not  even  necessary  that  we 
.  should  shew  the  abuse.    It  is  enough  to  shew  the  confidence. 
In  the  language  of  Ld.  Eldon^  (id.  278)  that  circumstance 
throws  upon  the  one  in  whom  confidence  is  placed  the  whole 
onus  of  the  case.     He  must  shew  affirmativeljr  that  every 
thing  was  fair.     In  Chesterfield  VmJamsen,  (2  Ves.  Sen*  155- 
6)  Ld.  Hardwicke  enumerates  four  species  of  fraud.     The 
2d.  he  says,  ^^  may  be  apparent  from  the  intrinsic  nature  and 
subject  of  the  bargain  itself ;  such  as  no  man  in  his  senses 
and  not  under  delusion  would  make,jon  the  one  hand,  and  as 
no  honest  or  fair  man  would  accept,  on  the  other ;  which  are 
inequitable  and  unconscienscious  bargains ;    and  of  such 
even  the  common  law  has  taken  notice,  for  which,  if  it 
would  HOt  look  a  little  ludicrous,  might  be  cited  1  Lev.  3, 
JamepN.  Morgan.^'^    A  4th.  species  of  fraud,  which  he  men- 
tion^ and  comments  upon  at  large,  is  one  arising  from  an  at^ 
tempt  to  impose  on  third  persons,  and  from  the  relation  of 
the  parties  ;  and  in  the  latter  case  he  says  fraud  is  matter  of 
presumption  to  be  rebutted  by  the  other  side.     Young  v« 
Peachy i  (2  Atk.  258)  goes  fully  to  the  same  point.     Griffiths 
v.  Robins  J   (SMad*  Rep.  191)  will  be  found  most  strikingly 
analogous  to  the  present,  both  in  fact  and  principle.     I  iu'* 
vite  the  particular  attention  of  the  Court  to  that  case  ;  and 
especially  to  the  language  of  the  Vice  Chancellor.     The 
whole  18  directly  applicable  ;  and,  if  to  be  respected  as  au- 
thority, disposes  of  this  cause.     The  case  of  Gee  r.  Spencer^ 
.  (]  Firm.  32)  is  also  directly  applicable.    There  was  a  suit 
in  Chancery  touching  a  rectory  owned  by  three  sisters. 
The  husband  of  one  of  whom,  fearing  to  be  in  law,  aend  made 
to  believe  that  he  should  be  forced  to  pay  costs,  released 
£1000,  the  arrears  upon  his  share  of  the  rectory,  to  the  oth- 
er two  sisters  who  were  to  bear  the  chaige  of  Ihe  suit.    This 
release  was  set  aside  on  the  ground,  that  a  misapprehension 
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in  the  party  shall  avoid  his  release.     This  case  is  cited  with 
approbation  in  2  Powell  on  Cont.  ^02. 

Lewis  Y.  Pead^  (1  Ves>  19)  cited  on  the  other  side,  was  de- 
cided by  BulUr^  3.  sitting  for  the  Lord  Chancellor ;  and 
though  a  good  common  lawyer^  he  was  not  familiar  with  the 
principles  of  Equity.  Taking  his  decision,  however,  as  au- 
thority, it  is  no  more  than  that  the  age  of  75  does  not,  perse^ 
evince  inability. 

I  thank  gentlemen  for  the  case  of  Middleton  v*  Kengon^ 
(2  Ves.  Jim*  391.)  It  contains  all  our  premises,  and  all  our 
conclusions,  though  the  transaction  was  affirmed.  What  is 
that  case  ?  The  elder  Middleton^  having  encumbered  bis  es- 
tate by  his  extravagance,  in  order  to  relieve  himself  b;  rais- 
ing a  Very  lai^e  sum,  parted  with  certain  interests  in  an  es- 
tate to  his  son,  in  consideration  of  the  latter  contributing 
bis  own  interest  in  the  same  estate,  to  relieve  his  father. 
The  conveyance  was  to  three  trustees,  of  whom  Lord  Kai* 
yon  was  one,  and  a  defendant  in  Chancery.  The  ablest 
counsel  were  consulted,  and  the  whole  affair  was  conducted 
with  ample  time,  and  the  greatest  deliberation  ;  but  after  the 
best  possible  arrangement,  the  father  took  it  into  bis  head 
that  there  had  been  misapprehension ;  and  that,  too,aAer 
long  acquiescence,  and  large  interests  acquired^  bona  Jidtj 
by  third  persons,  in  the  course  of  executing  the  trust.  At 
page  408,  the  Lord  Chancellor  lays  down  the  precise  ground 
upon  which  we  go,  that  any  bargain  may  be  declared  null, 
and  set  aside  upon  grounds  of  undue  practice  or  influence 
exerted,  or  on  the  ground  of  mistake. 

The  force  of  the  different  pretences  set  up  by  the  respon- 
dents— sometimes  that  the  deed  was  for  natural  love  and  af- 
fection, and  sometimes  for  valuable  consideration — is  shewn 
and  illustrated  by  Clarkson  v.  Hanway^  (2  P.  Wms.  203.) 
The  consideration  appearing  on  the  face  of  the  deed,  is 
a  pecuniary  one  of  $5000,  the  value  probably  which  the 
respondents  choose  to  fix  on  the  bond  and  mortgage  for 
maintenance,  &c.  and  the  case  last  cited  shews  that  they 
cannot  now  press  into  their  aid  the  consideration  of  natural 
love  and  affection,  because  it  falsifies  the  deed.    At  least, 
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H  strengthens  the  proof  of  fraud,  by  shewing  tbs^t  the  deed 
carries  a  disgaise. 

As  to  the  marriages,  it  is  plain  from  the  cases  of  SUrry  v. 
jfrcfen,  (1  John.  Ch.  Rep.  261)  and  Hugueninv,  Basely,  (14 
Ves,  273)  that  they  cannot  be  taken  into  the  account,  pro- 
Tided  there  be  fraud  in  the  case,  though  a  marriage  may  sup- 
ply the  mere  want  of  a  valuable  consideration.  Put  here 
there  is  no  proof  that  the  father  ever  heard  of  the  inten- 
ded marriages  of  the  respondents,  or  that  the  wives  ever 
heard  of  the  conveyance ;  and  no  injurious  consequences  or 
disappointment  to  them  can  arise  from  setting  aside  the  con- 
veyance. The  respondents  already  bad  farms,  tq  the  pur- 
chase of  which  the  father  contributed* 

The  facts  do  not  warrant  the  inference  that  Ouirhs  is  a 
necessary  party.  The  proof  of  the  trust  is  by  parol ;  and 
it  resulted  to  the  grantor,  who  had  the  sole  direction  of  it 
between  Charles  and  his  children.  It  was  not  limited  to 
bim  specifically,  but  to  him  or  his  children,  as  the  father 
might  direct.  No  interest  passed  out  of  the  father,  and  it 
was  not  such  a  trust  as  Charles  could  enfore  in  a  Court  of 
Equity.     (SUere  v.  Sieere,  5  John,  Ch,  Rep.  1.) 

The  declarations  of  the  appellant,  made  to  witnesses  be- 
fore the  conveyance,  that  he  intended  his  property  for  the 
respondents,  were  general,  and  ipigbt  as  well  relate  to.  a  wi|I 
98  to  a  deed* 
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WooDWORTH,  J.  The  bill  seeks  to  be  relieved  against 
two  conveyances  executed  by  the  appellant — the  one  for  a 
farm  in  Johnstown,  the  other  for  100  acres  of  land  in  th^ 
county  of  St.  Lawrence. 

Relief  is  claimed,  on  the  ground  of  undue  influence  and 
fraud.  The  respondents  object^  that  the  former  is  not  al- 
leged in  the  bill,  and  consequently  not  in^issue. 

The  bill  charges  the  respondents  with  fraudulent  artifices, 
nfianagepient)  and  undue  influence,  in  obtaining  the  deeds. 
It  is,  however,  sufficient,  if  from  an  examination  of  the 
ivbole  bill,  the  facts  stated  shew  that  the  respondents  neces- 
sarily had  undue  influence  or  control  oyer  the  appellant,  so 
ths^t  the  parties  did  not  treat  on  equal  terms.     The  nile  that 
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ALBAKT,     requires  every  thing  essential  to  the  appellant's  right  to  be 

,^Iii.^^iC^*    alleged,  is  then  satisfied.    His  equity  will  then  appear,  and 

the  Court  may  administer  the  relief  to  which  he  is  entitled. 

Whether  undue  influence  has  been  usexl,  is  an  inference 

from  the  facts  alleged  and  proved,  and  does  not  require  the 

•Dce  fromfacts  ^^^rment  of  the  pleader  to  put  them  in  issue.     It  is  enou^ 

•Uegred      ana  if  (hey  authorize  the  Court  to  draw  the  conclusion, 
proved.  7         . 

Letdin^fea-      ^  ^''^  briefly  state  some  of  the  leading  features  of  this  caso. 

tores  of   the  The  appellant  is  far  advanced  in  years.     He  is  probably  not 
exempt  from  the  infirmities  incident  to  mind  and  body  in 
the  last  stage  of  human  life.     In  this  second  childhood,  a 
surrender  of  husiness  into  other  hands  becomes  indispensa- 
ble.     Soinething  like  a  guardianship  of  the  person  and  pro- 
perty is  in  mQst  cases  necessary.     The  appellant  had  rear- 
ed a  numerous  family.     For  several  years  there  appears  to 
have  been  much  family  contention,  arising  from  difsen^ons 
between  his  children,  with  respect  to  the  use  and  manage* 
Hient  of  his  estate.    The  appellant's  wife  took  part  with 
sofne  of  the  children.     She  and  her  husband  (ived  unhap- 
pily, and  separated.     The  bill  alleges  that  the  appellant  had 
committed  the  management  of  his  estate  chiefly  to  his  sons, 
John,  Joseph  apd  ffilliam  ;  that  after  his  wife  led  her  home, 
the  farm  was  in  the  exclusive  possession  of  the  appellant 
and  the  respondents.     It  is  in  proof  that  the  appellant  was 
very    credulous,    and    easily    persuaded    by  those  whom 
he  believed  his  friends ;   that  he  was  easily  led  by  IVUl" 
tarn;  that  in  the  family  strifes  the  appellant  and    the  re- 
spondents were  on  one  side — the  wife  and  the  other  chil> 
dren  in  opposition  ;  that  the  appellant  could  be  persuaded 
to  do  any  act  dictated  to  bi(n,  when  apprehensive  that  his 
property  was  in  danger.     It  cannot  be  doubted  that  he  was 
placed  in  a  situation  highly  favourable  to  the  views  of  the 
Caiiwsfora- '^^P^^^^"^^'     They  had  full  opportunity  for  operating  on 
ToiOing  a  con-  his  hopes  and  fears.    A  contract  obtained  from  one  party,  so 
confidence rin-  ^^^^  >"  ^^e  power  of  the  Other,  cannot  be  sanctioned,  if  con- 
•^"f^y     ^^  fid^nce  has  been  abused,  if  there  is  inadequacy  of  price,  or 
u^e  from  age  the  inference  is  plain,  that  advantage  has  been  taken  of  aige 
Sd^^^lilr.'  ^^^  imbecility,  and  the  partiality  of  a  parent  has  been  artfully 
tiaiity  of  a  pa-  made  use  of  to  strip  him  of  his  property,  and  reduce  him  to 
a  state  of  dependence  and  w^nt. 
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It  does  not  appear  that  Joseph  was  an  active  agent  in  pro-      albakv, 
caring  the  deeds.     The  transaction  was  between  the  appel-    ^^[jll^J^* 
lant  and  William.     The  first  question  is,  whether  fraud  or       Wheiaa 
undue  influence  was  practised  by  the  latter.  Wheia 

The  farm  is  valued  at  ^OOQO.  The  appellant's  debts  were 
trifling.  His  wife  boarded  with  Mrs.  Shurtliff.  The  bill  al- 
leges  that  she  charged,  as  William  stated,  $5  per  week  for  his 
mother's  board ;  that  thie  appellant  was  sued  by  her  in  a  Jus- 
tice's Court ;  that  William  observed,  if  his  mother  was  per- 
mitted to  go  on  in  that  way  she  would  involve  the  appellant 
iu  debt,  and  dissipate  his  whole  estate  ;  and  that  unless  the 
appellant  would  immediately  dp  something  to  prevent  it,  the 
respondents  would  leave  him.  That  he  asked  the  respon- 
dents what  could  be  done.  William  advised  the  appellant 
to  convey  to  him  and  his  brother  the  whole  estate  real  and 
personal.  That  to  prevent  such  consequences  he  consented 
to  the  proposition. 

The  respondent  William,  in  his   answer,  adhiifs,  that  in 

January,  1821,  he  returned  from  Albany  with  the  appellant, 

and  found  that  Mrs.  Shurtliff  had  commenced  an  action  by 

summons.    That  the  appellant  asked  him  what  should  be 

done  ?  That  he  then  told  the  appellant,  as  he  had  often  done 

before,  that  if  the  appellant  had  any  thing  to  give  him  he  wish* 

ed  to  know  it,  otherwise  he  would  abandon  the  farm  ;  that 

as  the  appellant  and  his  wife  were  acting,  they  would  soon 

have  little  enough  for  themselves.     That  thereupon  it  was 

agreed  that  the  appellant  should  execute  a  deed  of  the  farm. 

The  question  here  arises,  what  induced  the  appellant,  at  this  Appellant  was 

iime^  to  divest  himself  of  all  his  property  ?    The  answer  is  educed  tocon. 

*^     f^      J  vey     by     uo- 

obvious — ^his  fears  that  his  estate  would  be  swept  away  for  founded    fear 

debts  contracted  by  his  wife.  ^y*  would"  u 

It  is  scarcely  necessary  to  say  that  the  supposition  was  »weptawayby 
groundless.  His  wife  had  been  at  board  13  weeks.  The  debts.  ^  * 
demand  was  afterwards  settled  for  $25-  A  summons  had  is- 
sued to  collect  this  small  debt.  This  statement  is  enough  to 
satisfy  every  mind  that  the  appellant  was  bereft  of  ordinary 
understanding.  If  his  ignorance  and  imbecility  of  mind 
were  so  great  as  to  entertain  such  apprehensions,  for  such  a 
cause,  it  is  evident  he  would  become  an  easy  prey  to  any  d^-. 
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ALBANT,     sigoing  knave  who  happened  to  possess  bis  coinfi4eQce«  How 
^,^^ll^'    **^^  ff^lliam  treat  these  suggestions  ?    Every  rootive  of  da- 
tj  towards  a  parent  required  him  not  to  give  a  false  color- 
ing.    He  was  bound  not  only  to  speak,  bat  to  speak  truly. 

„     ,     ,  ,,     But  such  a  course  would  not  answer  the  purpose  in  view. 
Howtreatedby  w,     ,     ,  ...  .         •         ■  . 

WilHam,  tiio'  "^  had  too  much  discernment  not  to  perceive  that  (his  was 
tospe^k^Si**  the  favourable  moment  to  profit  by  the  appellant'a  fears, 
instead  of  quieting  t^e  idle  apprehensions  of  his  father,  he 
renews  his  request.  *'  If  you  have  any  thing  to  give,  I  wish  to 
know  it,  otherwise  I  will  abandon  the  farm'' — and  adds,  that  as 
the  appellant  and  his  wife  were  acting,  they  would  soon  have 
little  enough  for  themselves.  The  impression  such  remarb 
were  calculated  to  make  cannot  be  mistaken.  It  wa?,  ia 
substance,  saying,  ^^  Your  estate  wilj  be  dissipated  by  the 
expense  of  supporting  your  wife,  ^nd  the  only  way  to  avoid 
it  is  to  give  me  your  property.''  The  allegation  was  antnie 
in  point  of  fact.  There  was  no  ground  for  alanq.  The 
His  eondact  conduct  o(  William^  on  this  occasion,  was  not  only  Qodotiiiil, 
ftiSit.'"'^  but  fraudulent.  The  appellant  was  thereby  deceived,  and 
became  the  dupe  of  the  artifice  practiced  on  him.  The  pro- 
ceedingei  ^t  Mr.  B,eynolds^  office  are  in  exact  accordance 
with  the  view  \  have  taken.  WiUlam  admits  that  the  ap- 
pellant stated  to  Reynolds  he  was  apprehensive  his  wife 
would  run  hini  in  debt ;  the  merchants  would  trust  her ; 
that  he  understood  he  should  be  charged  $b  per  week  for 
ber  board  \  that  he  was  determined  to  get  rid  of  all  bis  es- 
tate, so.  that  he  could  not  be  kept  in  gaol  but  a  short  tiine. 

The  question  here  0;Ccurs,  from  whom  did  th^e  appellant  de- 
rive  his  information  ?  Reynolds  testified,  that  the  appellant  sta- 
ted he  had  been  prosecuted  for  the  maintenaqc&of  his  wife ; 
that  a  recovery  bad  been  had  against  him ;  and  he  was  fear- 
ful he  should  be  harrassed  with  l^w  suits,  from  tim^  to  time,. for 
his  wife's  board  and  maintenance.  He  believed  the  above  were 
among  the  inducements  to  convey  his  estate.    Cltiry  testified, 
that  the  appellant  declared  he  made  the  conveyance  for  tbe 
purpose  of  saving  it  from  his  wife's  creditors.     William 
stands  by,  and  does  not  attempt  to  remove  these  erroneous 
impressions.  Had  the  business  been  fairly  explained,  I  doubt 
^ot  that  Mr.  Beynolds  would  have  informed  the  appellant 
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there  was  uo  cause  for  alarm.  The  next  ddy,  when  the  b<>nd 
aod  mortgage  and  bill  of  sale  were  executed,  APJ^avghton 
testifies^  that  the  Appellant  declared  it  was  a  hard  case  for 
him  to  make  an  assignment  of  his  property — it  Was  done  for 
the  express  purpose  of  preventing  Martha^  bis  wife,  from 
spending  his  estate.  Here  also  William  is  silent  He  suf- 
fers bis  father  to  remdin  under  the  delusion.  He  perceives 
his  unwillingness  to  reduce  himself  from  affluence  to  depen- 
dence ;  and  yet  quietly  takes  possession  of  the  papers,  and 
permits  the  fraud  to  be  carried  into  effect.  A  strong  confir- 
mation of  the  fraudulent  intentions  of  William  is  derived 
from  his  declarations  to  Charlts  Whelan^  in  1 823.  ''  He  had 
got  the  old  man  into  the  situation  he  wanted — that  he  had 
worked  to  get  the  appellant  into  that  situation  for  these  ten 
years*" 

There  is  another  fact  that  marks  the  influence  of  William 
over  (he  apjpellant,  as  well  as  bis  incapacity  to  prot^sct  him- 
self.   Mr.  Reynolds  says,  ailer  the  appellant  had  conveyed 
his  property  to  the  respondents,  he  appeared  not  to  be  pre- 
pared or  anxious  to  exact  a  stipulation  from  them  for  the  sup- 
port of  himself  and  wife,  until  the  propriety  of  this  had  been 
suggested  to  him.     At  length  a  bond  aiid  mortgage  were  pre- 
pared, with  condition  to  give  the  appellant  and  his  wife  a 
comfortable  support,  in  sickness  and  in  health,  and  the  sum 
of  ^50  annually,  during  life ;  but  that  the  respondents  should 
not  be  required  to  provide  such  support,  except  in  their  own 
dwelling-houses,  which  they  6v  one  of  them  should  occupy. 
As  the  appellant  seemed  not  to  have  thought  of  any  consid- 
erati<Ni  to  be  paid,  nor  anxious  to  require  any,  he  was  of 
course  willing  to  accept  any  thing  William  would  give.    The 
spectre,  of  law  suits,  his  wife's  debts,  and  imprisonment,  had 
so  haunted  his  imagination,  that   his  own  future  support 
seems  to  have  been  lost  sight  of;  or,  if  not,  he  reposed  on 
tbe  filial  affection  of  his  favourite  sons.     The  consideration, 
then,  was  grossly  inadequate,  and  not  suited  to  the  exigency 
of  the  case.    It  may  well  be  considered  as  one  item  that 
gives  tbe  character  of  fraud  to  this  transaction.     There  is 
no  ground  for  upholding  this  deed  on  the  principle  that  this 
was  an  advancement,  or  that  it  was  founded  on  natural  love 


ALBANY, 

April,  1824. 


Coittid«riitian 
inadequate. 


Conveyance 
cannot  be  up* 
held  as  an  ad- 
vaaoeveBli 


576  CASES  IN  THE  COURT  OP  ERRORS 

ALBANT,  and  afTection.  All  the  declarations  of  the  appellaot  of  bb 
!^2>l^^'  intentions  respecting  the  respondents,  must  be  considered  as 
Wheian  relating  to  his  future  bounty.  They  can  have  no  effect  in 
Wheian.      Supporting  the  present  deed. 

The  principles  which  govern  a  Court  of  Equity,  aband* 
which '^  %[uu  antly  prove  that  the  appellant  is  entitled  to  relief.     lo  Evan» 
iLe^^    ""  ^"  **^*"*'''  (^  ^***  ^^^)  ^^®  Chancellor  observed,  it  is  a 
OiM  mftkin^  very  old  head  of  Equity,  that  if  a  representation  is  made  to 
SonuTanothw  *'^^^*^®'*  person,  going  to  deal  in  a  matter  of  interest,  apon 
dealing  od  the  the  faith  of  that  representation,  the  former  shall  make  that 
make  it  gc»od.  representation  good,  tf  he  knows  it  to  be  false.    So  also  in 
Gibson  V.  Jeyesy  (6  Ves.  278)  it  is  laid  down  aa  a  general 
One      bar-  ^'^  ^^  Equity,  that  he  who  bargains  in  nrntter    of   ad- 
gainmg    with  vantage,  with  a  person  placing  confidence  in  biai,^i8  bomid 
oingcoi^enee  toshow  that  a  reasonable  use  has  been  made  of  that  coofi- 
Acw^^reasco^  dence  ;  a  rule  applying  to  trustees,  attorneys,  or  any  one 
able  use  made  else.    We  Cannot  shut  our  eyes  to  the  ikct  that  IR/Zumi well 
dence?         *  knew,  that  the  appellant's  large  real  estate  was  not  in  dan- 
ger of  being  wasted,  by  the  inconsiderable  expense  of  pay- 
ing his  mother's  board  in  the  country,  and  supplying  hor 
wants  for  a  few  years  ;  she  then  being  nearly  seventy  years 
of  age,  and  in  delicate  health.     The  supposition  wooM  be 
puerile,  and  inconsistent  with  the  intelligence  and  ooanage^ 
One  faitely  ^^^^  discovered  by  William,  in  effecting  his  object.  The  ap« 
sQpposiiig:  his  pellant,  in  great  distress,  makes  inquiry  what  is  to  be  done  f 
j^er  ocmTeyi  it  He  seems  to  be  entirely  ignorant,  that  bis  estate  and  person 
laus-IT  thVkt^  ^^^^  "°^ '"  danger.     fVilliam  Ixad  the  power  to  make  known 
ter    knowii^  to  him  hts  true  situation,  but  he  withholds  the  information. 
tion    lo^^Te  't  would  therefore  be  unconscionable  to  hold  the  appellant 
^ti  "^^^J  **  i*^  to  the  bargain  ;  this  concealment  is  alone  a  sufficient  ground 
co?rect      th«  for  avoiding  it.   When  transactions  of  this  kind  are  between 
Soutd*  'av^d  pa^'^'^s  Standing  in  such  relations  to  each  other,  they  on^t 
the     convey-  to  be  Conducted  with  all  imaginable  fairness.     In  Bowles  v. 
Stewart,  (1  Sch.  «t*  Lef.  209)  it  was  held,  that  concealment 
of  a  material  fact  was  sufficient  to  avoid  a  release  obtained 
by  the  person  whose  duty  it  was  to  make  (he  disclosure*     I 
fully  subscribe  to  the  reasoning  of  Sir  Samuel  Rotnitfy  in 
Huguenin  v.  Basely,  as  applicable  to  this  part  of  the  case  ^ 
that ''  if  the  Court  sees  that  any  arts  or  stratagems^  or  nnj 
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undue  means  have  been  used ;  if  it  sees  the  least  speck  of  im«  ALftANr, 
position  at  the  bottom  ;  if  there  be  the  least  scintilla  of  fraud,  ^S^v-^/ 
this  Court  will,  and  ought  to  interpose ;  and  by  the  exertfon 
of  such  a  jurisdiction,  they  are  so  far  from  infringing  the 
right  of  alienation,  which  is  the  inseparable  incident  of  prop- 
erty, that  they  act  upon  the  principle  of  securing  the  full^ 
ample  and  uninfluenced  enjoyment  of  it/' 

Prom  this  examination,  it  seems  to  me,  there  is  little  diflS-     ft^iOiampra^ 
culty  in  deciding  that  the  respondent  William  procured  the  ^^^^^  ^*j   J 
deed  from  the  appellant  to  the  respondents  by  fraud  and  "hpoid  be  set 
imposition  ;  and  that  so  far  as  he  is  concerned^  it  ought  to  hijo^ 
be  held  utterly  null  and  void. 

The  next  question  is  whether  the  fratud  of  William  in  pro-  WberOier  his 
curing  the  deed,  renders  it  void  as  to  Joseph,  the  other  res-  ^^  j^ph.  * 
pondent*  It  is  a  general  role,  that  in  ordinary  cases  of  ta  <jr^^ 
fraud,  Equity  undoes  the  whole  transaction,  and  replaces  the  equity  undoes 
parties  in  their  former  situation.  {Daubney  v.  Cockhum^  1  ^j^^tioi^^ 
Mtr.  644,) 

The  case  o(Bennet  v.  W^aJc,  (I  Dickens ^  84)  is  very  much     Ca«eetotlw 
in  point.  The  facts  were  briefly  these  :  Sir  John  Leigh  was  ^ 
seized  of  a  large  real  estate  ;  bis  mind  was  so  weak,  that  he 
was  easy  to  be  imposed  upon ;  the  defendant  was  a  surgeon 
and  apothecary,  who  attended  him,  took  advantage  of  this 
weakness,  and  prevailed  on  him,  then  aged  sixty,  to  marry 
Wadi^s  daughter,  aged  sixteen,  and  to  execute  a  settlement 
in  favor  of  his  daughter.     The  daughter  dying  soon  afler, 
fVade  obtained  a  will  from  Sir  John  in  his  favor,  and  also  in- 
dentures  of  lease  and  release  as  he  alleged  in  consideration 
of  the  will.     After  the  testator's  death.  Wade  set  up  the 
deeds,  under  which  the  defendants  claimed  beneficially^  and 
they  entered  on  the  estates.    A  part  of  the  estate  was  con- 
veyed to  Wade  in  fee«;  a  bill  was  filed  to  set  aside  the  deeds, 
and  a  cross  bill  to  establish  them.     It  was  ai^ued  on  the  part 
of  the  plaintiffs,  that  whatever  fraud  or  imposition  bad  been 
practised  on  Sir  John  Leigh^  by  the  defendant   Wade^  they 
were  not  privy  to,  or  concerned  in  it ;  that  it  would  be  hard 
to  involve  the  innocent  with  the  guilty,  and  punish  them,  by 
setting  aside  the  deeds  in  ioto.     But  Ld.  Hardwickt  was  of 
Vo£*IIJ.  74 
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epinioDythat  the  deeds  were  founded  in  fraud^andbeiiigsflf^ 
it  vitiated  the  whole;  that  thej  were  obtained  from  Sir  John 
Leighj  by  fraud,  imposition  and  circumvention,  by  means  of 
the  undue  influence  of  the  defendant  Wade  over  his  weakness; 
and  that  the  same  ought  to  be  set  aside.  This  case  fully  estab- 
lisbes  the  principle,  that  the  respondent  Joseph  cannot  be 
protected.  So,  also,  in  Davidson  v.  Russelt^  (2  Dickens^  761) 
the  question  was,  whether  a  deed  could  be  set  aside  in  part 
for  fraud,  and  the  rest  established*  Ld.  Thurlow  was  de- 
cidedly of  opinion  it  could  not.  He  directed  the  contract  t# 
be  set  aside,  and  observed,  there  could  be  no  hesitation ; 
though  it  appeared  that  innocent  persons  were  interested  an* 
der  it.  This  cause  was  afterwards  reheared  and  affimsed  by 
Ld.  Loughborough^  in  1 794. 

In  Huguenin  v.  Basely,  (1 4  Ves.  Jun.  289)  the  same  doctrine 
is  recognizedk  LdEMon  observes,  ^'  I  should  regret  that  any 
doubt  could  be  entertained,  whether  it  is  not  competent  to  a 
Court  x>f  Equity  to  take  away  from  third  persons  the  bene&ts 
which  thc^  hav«  derived  from  the  fraud, imposition  or  undue 
influence  of  others/^    The  case  of  Bridgeman  v.  Greetij  (3 
Ves^  627)  was  considered  by  his  Lordship  as  an  express 
authority  that  it  is  within  the  reach  of  the  principle  of  this 
Court,  to  declare  that  interests  so  gained  by  third  persons 
cannot  possibly  be  held  by  them.     This  last  cause  after-' 
wards  came  before  the   Lords  Commissioners,  and  Lord 
Chief  Justice  WUmoi  expresses  himself  thus  :  "  There  is  no 
pretence  that  Greenes  brother  or  his  wife,  was  party  to  any 
imposition,  or  had  any  due  or  undue  influence   over  the 
plaintiff;  but  does  it  follow  from  thence,  that  they  mast 
keep  the  money  ?    No.  Whoever  receives  it  must  take  it 
tainted  and  infected  with  the  undue  influence  and  impositioa 
of  the  person  procuring  the  gift.    His  partitioning  and  can* 
toning  it  out  amongst  his  relations  and  friends,  will  not  pu- 
rify the  gift,  and  protect  it  against  the  equity  of  the  person 
imposed  upon.     Let  the  hand  receiving  it  be  ever  so  chaste, 
yet  if  it  comes  through  a  polluted  channel,  the  obligation 
of  restitution  will  follow  it."     {Wilm.  64.  14  Ves.  289.) 

It  is  unnecessary  to  pursue  this  doctrine  through  all  the 
cases,  to  be  found  in  the  books.  It  is  believed  that  the  rule  is 
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firmly  established.   If  it  were  otherwise ;  that  a  person  could     ^albant, 
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evade  the  prinaple,  by  givme;  interests  to  tnird  persons,  in- 
stead of  reserving  them  to  himself,  it  would  be  almost  im- 
possible ever  to  reach  a  case  of  fraud.  The  deed,  then,  is 
bad  m  Mo^  and  must  be  set  aside  as  to  both  the  respon- 
dents. 

But  it  is  contended,  that  in  as  much  as  the  respondents    Whether  the 
were  unmarried  at  the  time  the  estate  was  conveyed,  and  ^^'^f^ts 
afterwards  married,  and  the  appellant  declared  to  the  friends  J**"*^  J^ 
and  connexions  of  their  wives  that  the  respondents  were  the 
•wners  of  the  estate,  it  would  be  against  public  policy  and 
contrary  to  equity  and  good  consciense}  tQ  pem^t  him)  now 
to  avoid  that  conveyance. 

The  evidence  of  Thomas  Goff  is,  that  in  1 820  the  appel-     No  eWdenea 
lant  stated  that  be  intended  to  convey  all  his  property  in  ^^^    induced 
Johnstown  to  the  respondents.     Catharine  Qoff  testified,  that  ^T      ooiiTey- 
the  appellant  said  he  had  conveyed  or  intended  to  convey 
his  farm.     But  there  is  no  testimony  that  any  declarations 
were  ever  made  to  the  respoadents*  wives,  before  their 
marriage ;  nor  does  it  appear  tliat  the  conveyance  made  by 
the  appellant  was  among  the  inducements  to  the  marriage. 
Indeed,  it  does  not  appear  that  they  had  any  previous  infor- 
mation or  knowledge  respecting  the  transaction  between 
the  appellant  and  the  respondents. 

The  facts,  then,  do  not  present  the  question  raised  by  Th««fore,it 
the  counsel,  or  form  any  objection  to  the  interference  of  the  inflaenoe. 
Court.  Marriage  is  a  valuable  consideration  ;  and  if  the  ^^n"biecoi^ 
grantee  of  a  voluntary  dee4  gains  credit  by  the  conveyance,  sideratieo. 
and  a  person  is  induced  to  marry  on  account  of  the  provis-^^edoe^ato 
ions  made  in  the  deed,  the  conveyance,  on  the  marriage,  ^  "**^*'Af ' 
ceases  to  be  voluntary.  This  principle  was  decided  in  S/er-  ced  bjiu  prq- 
ry  ir  wife  v.  Arden  <Jr  others,  ( 1 2  John.  636.)  ▼"*«"• 

In  the  case  of  Barrow  v.  Harrow,  (2  Dickens^  504)  cited     Caes  ef   a 
by  the  respondents'  counsel,  it  was  held  that  a  settlement  in  uement*"m2le 
consideration  of  marriage,  pro4;:ured  by  fraud  and  imposition.  8?^  ^  ""**■* 
in  which  the  wife  was  not  concerned,  shQ.uld  not  be  set  aside.  "^^' 
In  that  case,  the  daughter  of  the  person  who,  practised  the 
fraud  revolted  at  first,  but  was  prevailed  on  to  marry  the 
person  who  n^de  the  settlementj  although  his  intellecta 
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ALBAinr,      were  qoiip  impaired)  and  he  in  ^  atate  of  childhood*    The 
^^^]^'    Court  refused  to  intcrferej  on  Ihp  ground  that  Iher^  was  a 

yaiuable  consideration  proceeding  frorp  the  p^rty  not  privy 

tq  the  fraud* 

...  The  remaining  inquiry,  is  whether  Charles  Whdan  is  a 

coDcarned  in  a  necessary  party,  in  consequenpe  of  the  deed  given  by  the 
orVh^may'^  appellant  to  WUliam  in  trust  for  Charles.  ^11  persons  con- 
affeoted  by  the  cemed  in  the  den[>and,  or  who  may  be  affected  hy  the  re- 
oii^b^  to  be  ii^f  prayed,  ought  to  l^^  parties,  if  within  the  jarisdiction  of 
S'^SS^^iSrtT-  ^  Court.  The  question  here,  is  whether  OiarUs  Wkelan, 
dkfioD  of  the  coqld  f  nforc^  the  execution  pf  the  trust.  If  he  could  not,  b^ 
^CharUi  not  a  *^  ^^  *  necessary  party.  The  farm  in  Si.  Lanxence  county, 
SMcenary  par-  pn  the  face  o(  the  agreement  wAs  conveyed  unconiUtionallf 
»y,foi'he  could  ;'   ^.,,.  „      j     •*    •      u-  xiT.  i  j^ 

not  eaioree  tlia  to  William^  He  admits  in  bis  answer,  th^t  he  agreed  to  con* 

JJJ^jSj    ^  T^y  it  *P  Chqrles^  as  the  appellant  should  direct.  There  was 

110  declaration  or  evidence  of  trust  in  wriiing.  and  t^  deed  is 

absolute.    This  ci^se  cannpt  be  taken  out  of  tt\e  statute  of 

A  trqit  mi]^  frauds.     A  trust  need  not  b€(  created  by  writing,  but  it  must 

and  pw^by  ^  manifested  and  proved  by  ^riting.     The  nature  of  the 

^■^^J^ff.  '  '  trust,  and  the  terms  and  conditions  of  it,  must  sufficiently 
appear  ;  fo  that  the  Court  f(nay  not  be  5:alled  on  to  execute 
the  trust,  in  a  manner  cjifierent  from  that  intended.  {Sleert 
V.  iS/e«r«»  5  John.  CL  \  2.  3  Ves,  Jun.  696,  Foster  v.  fla/e.) 
It  follows  then,  that  Charles  Whtlan  could  not  compel  theex- 
nation  of  the  trust.  The  deed  for  the  St.  Lawrence  farm, 
rests  on  the  same  foundation  as  the  conveyance  to  the  res- 
pondents jointly.  I  ^m  of  opinion,  that  the  decree  of  his 
Honor  th^  Chancellor  be  reversed  ;  and  that  a  decree  be  en- 
teredi  declaring,  that  the  deed  from  the  appellant  to  the  rea- 

•  pondent^  for  the  farni  in  Johnstown^  and  the  deed  to  William 

Whelan  for  th^  Ht*  Lawrence  farm,  be  annulled  and  held 
for  nought,  and  that  the  appellant  recover  against  the  res- 
pondents-his  costs  in  the  Court  beloiy,  to  be  taxed. 

Savage,  Ch.  J.  Bowman,  Bownk,  Borrows,  Bcrt. 
Clark,  Cramer,  Earll,  Gardiner,  Green,  Haioht, 
KcTES,  Mallory,  M^Call,  M^Intvre,  Morgan,  Nelson, 
Stranahan^  Thorn  and  WHeelea,  Senators,  poncurred. 
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SvDAM,  Senator,  vent  into  a  very  (uil  examination  of  the  albant, 

pleadings.     He  s^id  the  poiuts  for  the  CQQsider^tion  of  the  \^^l^i^'** 

the  Court  are —  Wheiai^ 

1.  Whether  the  conveyance  of  the  19lA  January,  1891,  wheian. 
wa«  fraudulent  and  void,  by  reason  of  ^?7/iam'5  false  rep- 
resentations ;  or  hy  his  suppression  of  the  truth  when  be  was  ' 

bound  to  speak. 

2.  If  not,  WHS  the  appellant  sp  much  under  the  influence 
of  the  respondents,  or  either  of  them,  that  the  conveyance 
was  not  the  execution  of  a  free,  unbiassed  purpose  of 
bounty  ? 

3.  Whether  the  Court  can  compel  a  re-conveyance  of  the 
St.  Lawrence  form ;  Charles  Whelan  not  being  a  party  to  the 
bill. 

Upon  the  first  point  he  went  at  large  into  the  facts  con-  Evidence  aa  to 
nected  with  and  immf^diatety  preceding  the  conveyance,  as 
those  upon  which  the  opinion  of  the  Court  must  rest.    The 
subsequent  transactions,  he  said,  may  he  regarded  as  cir- 
cumstances, but  not  of  primary  importance,  in  the  decision 
of  tbe  cause.    They  may  aid  in  the  conclusion,  but  cannot 
be  the  basis  of  our  judgment.     The  Johnsttmn  farm  was 
worth  at    least  j^80()0,  and  the  personal  property  there 
amoQQted  to  about  {400  ;  but  there  is  no  evidence  as  to  the 
value  of  the  St.  Lawrence  farm,  or  the  personal  property  up- 
on it.     Tbe  respondent  was  74  years  of  age,  and  his  wife 
dbont  67,  at  the  time  of  the  conveyance.     According  to  the 
admissions  of  the  answers,  he  bad,  some  time  previous  to  the 
spring  of  1819,  resigned  the  charge  of  his  real  estate  at 
Johnstoton  to  bis  sons,  Jokn^  Joseph  and  William  ;  the  reason 
of  which,  as  stated  by  William^  was  to  make  theqn  men  of 
business  ;  though  Joseph  says  he  did  not  know  the  reason. 
How  long  they  had  occupied  the  farn^  does  not  appear.     In 
1819,  C^rr^  the  appellant's  son-in-law,  came  into  possession 
and  occupied  it  till  the  fall  of  1820;  when  all  the  children 
ibeu  at  borne,  except  the  respondents,  removed  to  Indiana, 
leaving  the  respondents  in  full  possession,  with  the  appellant. 
Aboat  the  same  time,  Martha^  the  appellants  wife,   left 
the  house,  and  took  lodgings  with  Mrs.  Shurtliff.    The  res- 
pondents ado^it  th^r^  bad  been  dissension  in  the  family,  but 
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^enj,  in  the  first  part  of  their  answer^  that  it  arose  from  dis- 
agreement as  to  the  management  of  the  farm.     In  Jtine, 
1820,  the  appellant  had,  of  his  own  motion,  executed  a  dee^ 
of  the  farm  in  question  to  Joseph  and  William^  taking  a  bond 
and  mortgage  from  William  alone^  for  ^SOOO.     These  papers 
were  drawn  at  Johnstown,  and  the  transaction  was  knowa  to 
Joseph.     In  September  following,  fVUliam  being  dangerooaly 
i)l,  this  was  rescinded,  on  the  mere  request  of  the  iather,  the 
respondents  releasing  to  him  all  their  right ;  the  appeUant 
thus  becoming  re-^eiz?d  of  the  farm  about  the  time  his  wife 
and  children  left  him.     Cut  off  from  all  commnnicatioD  with 
the  rest  of  his  famil  j,  the  appellant  continued  to  reside  with 
Joseph  and  William  till  January ^  1821  ;  when^  on  the  latter 
returning  from  Albany^  they  found  the  copy  of  the  sununons 
from  Mrs.  ShurtUff.     In  relation  to  this,  William  admits  that 
his  father  asked  him  what  was  to  be  done  ;  to  which  he  re- 
plied, and  had  often  told  him  before^  that  if  he  had  any  thing 
to  give  him  he  wished  to  know  it,  otherwise  he  would  aban- 
don ihe  place-^ih^t  as  the  appellant  and  his  mife  wre  actingf 
they  would  soon  have  little  enough  for  themselves.  That  it  was 
then  agreed,  as  the  father  had  loing  intended,  to  execute  the 
conveyance  and  bill  of  sale.    Qn  the  19/&,  William  and 
bis  father,  with  John  Claty,  who  appears  to  have  been  a  mu- 
tual friend,  went  to  the  office  of  Mr.  Reynoldsj  au  attorney 
and  counsellor  at  law,  an  entire  stranger,  10  miles  miles  dis- 
tant, for  the  purpose  of  having  the  proper   conveyances 
drawn.  William^ s  answer,  as  to  what  passed  there,  concurs,  in 
the  main,  with  the  evidence  of  Mr.  Reynolds  as  to  tiie  cause 
of  the  conveyance.    That  it  was  owing  to  fear  of  the  wife's 
extravagance,    and  the  consequent  law  suits.      But  Rey- 
nolds omits  the  declaration  of  the  father,  set  up  in  the  an- 
swer, that  he  had  intended  th^  farm  for  his  sojis,  and  might  as 
well  give  it  to  them  to-day  as  to-morrow  ;  and  his  mentioning 
the  consideration  he  was  to  receive.  So  far  from  this,  he  ap- 
peared not  to  be  prepared  or  anxious  to  exact  any  stipula- 
tion from  the  respondents,  for  his  and  his  wife's  mainten- 
ance, till  the  propriety  of  this  had  been  suggested  to  him  \ 
aind  then  he  and  IVilliam  agreed  on  the  bond  and  mortgage* 
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This  »  the  evidence  of  a  p)sr6t>n  Whotlj  disbonheisted  with 
the  parties,  swearing  in  direct  contradiction  to  WilHam^  as 
to  any  moving  cause  beyond  the  fears  of  the  father.     If  the 
conTeyance  was  the  mere  consummatimi  of  ^  prior  intent, 
why  <]fd  the  appellant  divest  himself  of  all  his  reiai  estate, 
including  that  in  St.  Lawrence  ?   And  where  is  the  force  of 
the  other  motive  assigned  by  FFilliam^  that  the  appellant 
wished  to  divest  himself  of  all  freehold,  to  evade  imprison* 
ment  for  debt ;  when  the  respondents  both  admit  that  they 
were  to  pay  all  subsisting  debts,  and  were  to  prevent  future 
ones  by  maintaining  both  the  appellant  and  his  wife  ?  Itis  clear 
Ibatlhe  appellant  acted  under  erroneous  impressions  in  re- 
gard to  his  legal  liability  ;  that  his  object  was  not  to  advance 
any  of  his  children,  or  settle  his  estate*   But  he  conveyed  be- 
cause he  believed,  from  information,  that  it  was  necessary  to 
prevent  his  estate  being  squandered  by  his  wife,  and  to  ensure 
only  a  temporary  imprisonment  for  debts  contracted  by  her. 
John  Clary^s  testimony  goes  distinctly  to  these  two  causes. 
True,  according  to  his  testimony,  the  appellant  protested  to 
God,  that  a  child  belonging  to  him  should  not  have  one  cent, 
except  the  respondents  ;  for  the  others  had  robbed  kirn  of  all 
he  hadj  and  had  not  left  him  a  chair  to  sit  on.     This  declar- 
ation is  made  at  the  very  moment  when  he  is  conveying  a 
valuable  estate  in  Johnstown^  and  a  farm  in  St.  Lawrence^ 
with  the  personal  property  there,  for  the  use  of  his  son 
Charles.  If  this  evidence  proves  any  thing,  it  is,  that  the  ap- 
pellant was  influenced  by  considerations  different  from  those 
set  up  by  the  respondents  ;  and,  indeed,  that  he  knew  not 
what  he  said,  or  what  he  did.  His  declarations  were  directly 
Bt  variance  with  the  truth  and  with  his  acts.    He  declared 
that  he  could  not  trust  the  people  o[  Johnstown ;  which  was 
ibe  reason  of  his  applying  to  Mr.  Reynolds.    Gary  was  al- 
so present  when  the  bill  of  sale  was  executed,  and  he  states 
(hat  the  reasons  for  this  were  the  same  as  for  conveying  the 
real  estate.     This  comes  from  a  witness  produced  by  the  re- 
spondents. M^Kaughton  was  also  present  with  all  the  parties, 
and  w^itnessed  the  bill  of  sale  and  bond  and  mortgage;  and 
the  app«ll&]2t  complained  that  his  case  was  a  bard  ene ;  that 
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Th«  evidence 
fthews  fraud, 
and  deed 

should  be  set 
aside  for  that 
reason. 

How  far 
Charles  Whe* 
Ian  ia  to  be  crc- 
vUt«>d. 


the  whole  was  done  for  the  express  purpose  of  preventing  his 
wife  from  spending  the  estate. 

Was  here,  then,  misrepresentation  by  fVUliafn^  or  a  stod- 
ied  silence  on  the  part  of  the  respondents  when  thej  ou^t 
to  have  spoken,  which  led  to  and  confirmed  the  opinion  of 
their  father  in  the  fancied  danger  to  hie  estate  ?  Had  tVUliam 
before  said  any  thing  to  strengthen  that  opinion  ?  Upon  a 
careful  and  laborious  analysis  of  the  evidence,  I  am  of  opin- 
ion  that  the  appellant's  case  has  been  made  out,  on  this 
point.  The  sole  management  of  the  appellant's  aflatrs  was 
in  the  hands  of  his  sons*  Aged,  weak,  credulous  and  soli- 
tary, he  looked  to  them  for  advice.  Deserted  by  the  rest  of  hit 
family,  whom  he  abhorred  for  fiincied  injuries,  and  to  whom 
he  believed  he  could  never  be  reconciled,  he  was  left  de- 
pendent upon  these  two  sons.  To  the  fends  and  distractions  of 
his  family,  was  added  the  parsuit  of  his  property  by  legal 
process.  He  goes  for  advice  and  consolation  to  WilUanijiht 
most  favoured  of  his  two  remaining  children,  and  the  one  in 
whom  he  particularly  confided.  And  who  but  William^  nth 
der  such  circumstances,  would  have  added  poignancy  to  a 
father's  wretchedness  by  a  threat  of  desertion  mingled  with 
harsh  reproof,  and  by  advice  which  was  immediately  followed 
by  a  conveyance  of  his  estate  t  The  facts  which  the  v^* 
pellant  stated  as  the  cause  of  the  alarm  which  led  to  the  con* 
veyance,  must  have  been  derived  from  one  or  both  of  the 
respondents.  At  any  rate,  his  fears  were  countenanced  by 
them  both.  Both  were  present  when  the  bill  of  sale  and 
mortgage  were  executed,  and  both  theQ  heard  the  true  caose 
assigned  by  the  appellant.  As  his  children  and  confidential 
agents,  they  were  bound  in  duty  to  set  him  right,  and  to  see 
Ihat  he  did  not  act  upon  such  motives.  In  ray  opinion,  here 
was  palpable  delusion  and  fraud ;  and  the  deed  should  be  set 
aside' for.  that  reason. 

I  have  arrived  at  this  conclusion,  independent  of  Charles 
Whelan^s  evidence*  Though  1  think  him  competent,  the 
prospect  he  has  of  a  portion  of  his  father's  property,  and 
bis  stating  a  conversation  between  him  and  WUliam  alone* 
undoubtedly  go  to  his  credit ;  yet  he  ia  so  entirely  supported 
by  the  other  facts,  I  think  him  entitled  to  much  credit  And 
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if  he  IB  to  be  believed,  the  case  presents  positive  proof  of  m     albant, 
pre-concerted  fraud,  compassed  by  the  labour  of  years.  ^^^^ij^* 

2.  But  (here  is  another  point  in  the  cause  well  worthy  of 
consideration.     It  is  that  the  respondents  had  an  undue  in- 
fluence over  the  appellant,  to  such  an  extent  as  to  preclude 
our  saying  that  he  conveyed  the  ferai  and  personal  property      ^^^^^ 
at  Johnstown  as  a  free,  unbiassed  act  of  bounty. 

The  counsel  for  the  respondents  meet  this  point,  firstly  by    Whether  oiKr 

saying  that  it  is  not  made  a  substantive  allegation  in  the  bill ;  ^"®  influence 
•^     ®  *^  >  If  put  m  laww- 

and  if  this  be  so,  it  cannot  be  available  here.     The  bill  char- 
ges, that  the  appellant  was  led  to  convey  by  the  false  repre- 
sentations and  persuasions  of  the  respondents  that  his  wife 
was  spending  the  whole  estate-^that  he  conveyed  not  for  the 
purpose  of  making  a  settlement  or  disposition  of  bis  estate^ 
but  for  the  purpose  of  removing  it  out  of  her  reach-^-and 
that  there  was  no  other  moving  cause  for  the  conveyance 
than  the  persuasion  and  representation  of  the  respondents 
that  such  a  step  was  absolutely  necessary  to  prevent  the  es- 
tate being  dissipated  by  the  mother.     The  bill  also  states  *^ 
the  dissensions  in  the  family,  with  their  cause,  and  the  man- 
ner  in  which  the  appellant  lived  with  the  respondents.  The     Char^in^  it 
parties  have  gone  on  to  examine  witnesses  to  the  point  of  •obstantiaiiy, 
undue  influence,  and  I  think  properly  ;  for,  in  my  opinion,  m^   it  undm 
it  is  substantially  involved  and  sufficiently  stated  in  the  bill,  ^'^*' "  ^ 
though  not  named  undue  influence,  in  terms* 

I  have  already  adverted  generally  to  the  situation  of  the     Evidence  of 
property  and  the  family,  their  dissensions  and  ultimate  dis-  ence. 
persion,  and  the  age  of  the  appellant  and  his  wife,  the  latter 
of  whom  was  in  delicate  health  for  several  years,  of  an  ir* 
ritable  and  peevish  disposition,  and  had  tak^n  part  with  sev- 
eral of  the  children,  against  their  father,  in  the  dissensions  of 
the  family,  which  arose  relative  to  the  use  and  enjoyment  of 
the  real  estate  at  Johnstown,     The  answers  admit,  that  pre- 
Tious  to  the  lease  of  1819,  under  which  Garr  possessed  the 
farm,  John,  WUliam  and  Joseph  had  the  management  of  it, 
and  that  during  this  lease,  the  appellant  and  respondetits  re- 
aided  in  a  log  bouse,  on  the  same  farm,  while  the  wife  resided. 
with  Carry  at  the  homestead.   The  answers  admit  the  previ- 
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ALBA  NT,  oas  ftgeney  and  management  of  the  estate,  the  Beparation  of 
^" '  '  the  family  during  the  lease,  and  its  dispersion  after  the  lease 
had  expired ;  virtually  saying  that  the  appellant  was  under  the 
keeping  of  the  respondents,  and  residing  with  them  for  some 
years  previous  to  the  transaction  in  question.  It  is  abun- 
dantly in  proof,  that  the  appellant  was  a  credulous  man,  and 
easily  led,  especially  by  FFt//iam,  who,  with  Joseph^  uniform- 
ly took  sides  with  his  father,  in  the  dissensions  of  the  family, 
against  its  other  members.  Taking  into  account  the  age  of 
the  appellant,  the  double  relations  of  parent  and  child  and 
principal  and  agent,  the  general  credulity  of  the  appellant, 
and  the  ease  with  which  he  might  be  led  by  fViliianiy  conDec- 

. ."  ted  with  the  circumstances  attending  the  conveyance,  and 
brought  with-    ,  .     ,  ,  ..?,.»..... 

in  the  princi-  the  cas$e  18  brought  most  emphatically  within  the  pnnciple 

Soritiw*wW^  ^^  ***^®  ^^^^  ^'*®*  ^y  ^^^  counsel  for  the  appellant  which 
disallow  a  oon-  forbid  a  Contract  "between  persons  holding  certain  relations 
peraoDB  standi.  ^^  ^^^^  other,  which  imply,  from  their  nature,  an  influence 
lag  in  certain  j^jj  confidence  too  great  to  be  trusted  in  the  hands  of  one 

eonfidential  re- 

lations  to  each  who  may  wield  them  to  his  own  advantage.     It  was,  indeed, 

etl^r.  ^p^iy  ^^^  ^^  ^Y^^  ^^^^  ^^^  ^^  ^^^^  1^2  j  ^^^  shown  in  which  a 

conveyance  from  a  parent  to  one  of  his  children  had  been  set 
aside  for  these  or  the  like  causes ;  but  that  relief  had  been  re- 
fused in  such  cases..  These  refusals  were  in  cases  of  English 
family  settlements,  where  provisions  were  made  for  children, 
which  the  Court  adjudged  to  be  reasonable  in  reference  to 
the  estate  of  the  party  making  the  settlement.  No  case  can  be 
cited, in  which  an  aged  man,  under  the  custody  and  influence 
of  one  of  his  relations,  disposed  of  his  whole  estate  to  such 
relation  in  exclusion  of  others  having  equal  natural  claims 
upon  bis  bounty,  where  a  Court  of  Equity  would  not  look 
into  the  transaction  with  an  eagle  eye.  Besides,  the  English 
decisions  are  doubtless  influenced  by  their  law  recognizing 
the  rights  of  primogeniture  and  entailment.     In  this  country 
these  rights  are  unknown.     But  it  is  not  sought  here  to  avoid 
the  deed,  because  the  whole  property  is  given  to  the  respon- 
^  dents.     That  the  appellant  clearly  had  a  right  to  do,  if  be 

chose.  But  the  objection  is,  that  when  he  made  this  con- 
veyance he  was,  and  bad  been  for  some  time,  so  much  under 
the  influence  of  the  respondents,  that  he  would  take  tbeir 
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saggestipns  as  his  rule  of  conduct;  so  that  the  conveyanqe     Albany, 
was  not  his  act  but  theirs— it  was  not  the  result  of  hia  own    ^^"^'  ^^^^ 
free  will,  but  an  act  done  under  the  pressure  of  circurostancea, 
aided  by  the  suggestions  or  advice  of  the  respondents.     At 
any  rate,  they  made  no  attempt  to  correct  the  erroneous  im« 
pressions  under  which  the  appellant  laboured,  though  they 
were  acting  as  his  agents  in  relation  to  hia  real  and  personal 
eaiate,  and  indeed  were  bound  to  this  by  other  powerful 
considerations  of  duty.     They  have,  in  a  word,  betrayed  the 
trust  and  confidence  reposed  in  them,  and  made  a  profit  of 
their  treachery.     This  view  of  the  case  is,  I  think,  fully  sup-r 
ported  by  the  i^nswei  s  and  evidence.  It  is  also  a  remarkable 
circumstance,  that  this  conveyance  was  only  about  4  months 
after  the  re*conveyance  to  him  of  this  v€ry  property,  by 
William^  of  whom  he  had  before  taken  a  bond  and  mortgage 
of  $3000.     The  first  conveyance,  it  seems,  w^s  for  fear  oC% 
judgment,  and  the  property  was,  an  tbe  appellant's  request, 
surrendered  by  the  respondents.  According  to  their  account, 
they  received  the  first  deed  without  inquiry,  William  alone 
gave  the  mortgage,  and  the  whole  property  was  readily  sur- 
rendered.     Would  these  things  have  taken  place,  if,  as  pre- 
tended, it  had  been  tb?  long  and  settled  purpose  of  the  iip- 
pellant  to  convey  by  way  of  advancement?    The  trutli 
seems  to  be,  that  be  had  surrendered  himself  as  well  at 
bis  estate,  to  the  charge  of  the  respondents.    His  age,  his 
education,  his  infirmities,  and  hia  pasaiona,  all  combined  to. 
make  him  a  fit  subject  to  be  operated  upoA  by  trifling  cau-. 
sea.    He  had  no  benefit  from  the  advice  of  counsel,  or  of  any 
one  except  Clary,  who  was  also  the  friend  of  the  respondents* 
From  theae  considerations,  followed  by  the  hurried,  secret 
and  suspicious  manner  in  which  the  business  was  tr^usacted^ 
I  feel  constrained  to  say,  that  if  there  ever  waa  a  caae  in  Deed  rmd  for 
which  a  Court  of  Equity  ought  to  avoid  a  deed  for  undue  in-  ™^'**    ■n^*"' 
fluence,  thia  ia  one* 

3#  William  having  aubmitted,  in  hia  anawer,  to  re-convey  Charlet  Whe^ 
the  Si.  Lawreme  farm,  and  there  being  no  written  declara- 
tion of  truat,  I  can  see  no  reaaon  why  we  should  not  ad- 
judge a  re-conveyance.    On  a  bill  filed  by  Charle^^  or  hia 
chiJdren,  William  ipight  set  up  the  statute  of  fr^uda^  and  d«- 
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588  CASES  IN  THE  COURT  QF  ERRORS 

ALBANY,  feat  a  conveyance;  and  he  admits  that  this  farm  was  given 
^iilJ^^i^^*  to  him  in  trust  for  such  purposes  as  the  appellant  should  di- 
rect. 

Though  Joseph  appears  only  to  have  assented  to  the  act  of 
William^  yet  I  think  the  deed  is  void  as  to  both. 

I  am,  therefore^of  opinion,  that  the  decree  of  his  Honor 
the  Chancellor  should  be  reversed  ;  and  that  a  re-convey 
ance  of  (he  two  farms  should  be  decreed. 

rorreyersai,      Bronson,  Dodley,  Lynde,  Redfield,  Warp,  Woosteb 
7^^     '™''  and  Wright,  Senators,  dissented. 

A  majority  of  the  Court  being  for  a  reversal,  the  following 
order  was  thereupon  entered  : 

**  It  is  ORDERED,  ADJUDGED  and  DECREED,  that  the  decree 
of  the  Court  of  Chancery,  appealed  from,  be  and  the  same 
is  hereby  reversed.     And  it  is  further  ordered,  adjudged 
and  DECREED,  that  the  deed  and  conveyance  executed  b; 
the  appellant  to  the  respondents,  on  the  1 9/A  day  o(  January^ 
1821, •and  in  the  pleadings  in  this  cause  mentioned,  whereby 
the  appellant  conveyed  to  the  respondents,  in  fee,  a  certain 
farm  of  land  in  the  town  of  Johnstown^  iii  the  county  of 
Montgomery — and  also,  another  deed  and  conveyance  exe- 
cuted by  the  appellant  to  the  respondent  William  fVhelan^ 
on  the  day  and  year  last  aforesaid,  and  also  in  the  said 
pleadings  mentioned,  and  whereby  the  appellant  conveyed  to 
the  said  William  Whelan^  one  of  the  respondents,  in  fee,  a 
farm  of  land  in  the  county  of  St.  Lawrence — and  also  a  bill  of 
sale  of  certain  personal  pi'operty,  executed  by  the  appellant 
to  the  respondents,  and  also  in  the  said  pleadings  mentioned 
— are,  and  the  same  are  hereby  declared  to  be,  respectively, 
fraudulent,  null  and  void.     And  it  is  further  ordered,  ad- 
judged and  decreed,  that  the  respondents  forthwith  de- 
liver up  to  the  appellant  the  said  several  and  respective 
deeds,  to  be  cancelled  ;  and  that  the  respondents,  also,  by  a 
competent  deed  of  conveyance  for  that  purpose,  release  and 
convey  to  the  appellant,  in  fee,  ail  their  right,  title  and  inte- 
rest, of,  in,  and  to  the  said  farm  of  land  in  the  said  town  of 
Johnstown^  in  the  said  pleadings  mentioned,  with  proper  and 
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t|pt  covenants  against  their  own  acts  and  transactions,  since 
the  said  19/A  day  of  January,  1821,  whereby  the  title  to  the 
said  farm  may  be  impaired,  or  in  any  wise  encumbered.  And  it 
is  further  ordered,  adjudged  and  decreed,  th^t  the  respon- 
dent  Williatn  Whtlan^  in  like  manner,  release  and  convey  tp 
the  appellant,  in  fee,  all  his  right,  title  and  interest,  of,  in, 
and  to  the  said  farm  in  the  county  bf  Si.  Lawrence,  in  the 
said  pleadings  mentioned,  with  like  covenants;  the  said  deeds 
to  be  settled  by  a  Master  of  the  Court  of  Chancery,  if  the 
parties  disagree  respecting  the  same.     And  it  is  further  or- 
dered, adjudged  and  decreed,  that  it  be  referred  to  a  Mas- 
ter, to  take  and  state  an  account  of  the  value  of  the  annual 
rent  of  the  said  farm  in  Johnstown,  from  the  said  Idlh  day 
p{  January,  1821 ;  in  which  account  the  respondents  shall  be 
debited  the  value  of  the  said  rents  from  the  said  time  until 
the  taking  of  such  account,  if  the  respondents  shall  then  be 
|n  possession  of  the  said  farm  ;  but  if  they  shall  have  yield- 
ed up  the  possession  thereof  to  the  appellant,  then  to  the 
time  of  so  yielding  up  the  same  ;  and  the  respondents  shall 
be  credited  for  the  board,  maintenance,  support  and  cloth- 
ing of  the  appellant  and  his  wife,  during  the  time  they  oc 
eitber  of  them  were  maintained  and  supported  by  the  res- 
pondents, since  the  said  idth  day  of  January,  1821 ;  and  the 
irespondents  shall  also  be  credited  for  any  moneys  paid  to  or 
advanced  for  the  said  appellant,  since  the  day  and  year  last 
aforesaid ;  and,  also,  that  the  respondents  be  credited  the 
balance  of  any  pernianent  and  beneficial  improvements 
made  on  the  said  farm  in  Johnstown,  since  the  said  1 9/A  day 
of  January,  1821.     And  the  said  Master  shall  also  take  an4 
state  an  account  of  the  value  of  the  goods  and  personal  pro- 
perty conveyed  by  the  said  bill  of  sale,  by  the  appellant  to  the 
respondoDts,  and  which  have  been  sold,  disposed  of,  or  ap- 
propriated to  the  use  of  the.  respondents,  and  which  shall  not 
be  delivered  up  by  the  respondents  to  the  appellant  before 
the  taking  of  such  account.    And  it  is  further  ordered^ 
adjudged  and  decreed,  that  the  appellant  shall  deliver  up 
to  the  respondents  to  be  cancelled,  the  bond  and  mortgage 
given  by  them  to  the  appellant  to  secure  the  maintenance 
of  the  appellant  and  bis  wife,  and  nientioned  in  the  pleadings 
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ALBAifr,  in  this  causet  And  it  is  farther  o^dkrep,  adjudged  aD4 
^3^!^^!^  DECREED,  that  the  appellant  recover  of  the  respondents  bit 
CostQ  to  he  taxed  in  the  prosecution  of  this  suit  in  the  Caort 
of  Chancerj,  and  that  this  cause  be  remitted  to  the  Court 
of  Chancery,  to  the  end  that  this  decree  may  be  carried  iuta 
execution.'' 


Richard  Udall,  impleaded  with  Edward  M.  L«  Kenhet, 

appellant, 

against 

Eliza  S.  Kennet,  respondent. 

The  wife's  equity,  as  it  is  called,  cannot  be  dbposed  of  bj  the  hosbso^ 
without  first  making  a  suitable  provision  for  her  support. 

•Though  the  wife  should  join  the  husband  in  the  assignment  of  it,  this  will 
not  render  the  disposition  valid,  she  being  an  infant. 

The  only  way  in  which  she  can  herself  dispose  of  it,  is  by  consent  in  eoiirt, 
or  out  of  court,  on  an  adequate  proyision  being  made  for  her  ; 

Otherwise  as  to  a  wife^s  choses  in  possession,  or  io  ^tioa.  Of  the  former 
the  husband  is  absolute  pwner  by  the  marriage  ;  and  eo  of  the  latter, 
when  reduced  into  his  possession. 

It  seems,  that  when  the  property  of  the  wife  is  the  subjeet  of  an  actson  at 
law,  equity  will  not  interfere,  by  iajiinction  or  otherwise,  so  as  to  preTent 
the  husband  getting  pg^espion  till  he  make  proper  provision  for  his 
wife. 

But  if  the  aid  of  a  court  of  equity  be  necessary  to  enable  the  hosbaad  ta 
get  possession  of  his  wife's  property,  the  couK  will  see,  when  he  comas 
there  for  that  purpose,  that  he  first  make  a  suitable  provision  for  her  v 
or  it  will  interfere,  at  her  suit,  to  prevent  his  getting  poaseBsieo,  iaaoy 
way,  till  such  provision  is  made. 

fto  of  the  general  assignee  of  the  husband,  by  his  own  act,  with  or  with- 
out valuable  consideration,  or  by  operation  of  law. 

So  of  a  specific  assignee  for  valuable  consideration,  with  or  without  notice 
of  the  wife's  equitable  claim. 

Cases  on  the  three  last  heads  coqnder^  in  chronolc^ical  order,  by  Sav- 
AGB,  Ch.  J. 

In  all  these  cases,  the  extent  of  the  provision  for  the  wife  is  properly  the 
subject  of  reference  to  a  master,  and  must  depend  on  circumstances  ;  and 
the  husband,  or  his  assignee,  is  entitled  to  whivt  remains  after  profvitim 
made. 

rfhe  general  rule  is,  that  the  interest  or  income  of  the  wife's  equitable  pro- 
perty, may  be  received  by  the  husband,  while  he  lives  wit^  and  main^iBB 
her. 
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But  if  he  neglecti  to  do  this ;  or  if  h«  ran  away  with  and  marriad  her  whila  ALBANY, 
•he  was  a  ward  of  the  court ;  or  has  shewn  incapacity  to  manage  his  Apri^  m4, 
concerns,  or  a  disposition  to  squander  his  wife's  property,  the  court  will 
direct  the  interest  to  be  paid  to  her,  or  to  a  trustee  for  her  benefit. 

While,  howerer,  he  has  a  tight  to  receivii  the  interest  or  income  of  his 
Wife's  property,  he  may  transfer  that  right  to  another  for  Taloable  oon- 
ekieratioB,  who  shall  not  be  holden  to  account  to  the  wife,  especially  if 

f  sach  right  of  the  husband  or  assignee  be  sanctioned  by  an  order  of 
eoidrt. 

It  seems,  that  inadequacy  of  price,  alone,  is  not  a  saflScient  ground  for  set- 
ting a  oontraot  aside. 

Bank  stock  was  settled  by  a  &ther,  by  deed  declaring  a  trust  in  favour  of 
hie  infant  daughter,  and  by  an  order  of  the  court  of  chancery  was  placed 
in  the  hands  of  the  assistant  register  of  that  court,  as  trustee  to  execute 
the  trust  in  her  favour.  She  married,  and  an  order  ef  the  court  was 
made  to  pay  the  dividends  «f  the  stock  to  the  husband.  Within  a  year 
after  the  marriage,  and  while  she  was  an  infant,  she  and  her  husband 
transferred  the  stock  for  a  valuable  consideration,  the  assignee  knowing 
at  the  same  time  of  the  deed  of  settlement  and  the  infancy  of  the  wife ; 
whereupon  an  order  Was  made,  that  the  dividends  should  thereafter  be 
paid  to  the  assignee  till  the  wife  came  of  age,  or  the  further  order  of 
the  courL  On  a  bill  filed,  by  the  wife,  against  the  husband  and  assignee^ 
the 'Court  of  chancery  declared  the  assignment  null  and  void,  so  far  as  it 
respected  the  wife%  equity ;  and  decreed  that  the  assignee  should  account 
for  the  dividends  received  by  him  under  the  order.  And,  the  husband 
having  misbehaved  himself,  the  dividends  were  directed  to  be  paid  to  tha 
wife,  until  she  came  of  age,  with  liberty  for  her  then  to  apply  for  such 
suitable  provision,  out  of  the  property,  as  might  be  determnied  on  the 
usual  reference  to  a  master.  On  appeal  to  the  oourt  of  errors,  the  de- 
cree was  affirmed,  except  so  much  as  directed  the  assignee  to  amount 
for  dividends  received  anterior  to  the  decree  ;  and  the  wife  in  the  mean 
time  having  come  of  age,  the  record  wi|s  remitted  with  directions  to 
the  court  below  to  make  the  proper  reference,  and  determine  what 
wonld  be  a  suitable  provision ;  the  overplus,  if  any,  to  be  paid  to  the  aa- 
aignee.  And  the  chief  justice  intimated,  in  delivering  the  opinion  of  the 
«OQrt,  that  if  the  wife  had  no  fortune  beside  the  stock,  which  was  f  8000, 
the  whole  would  not  exoeed  a  reasonable  provision. 


Appeal  from  the  Coart  of  Chancery*  The  pleadings  and 
proofs  with  the  decree,  and  the  late  Chancellor's  reasons  in 
its  support,  are  stated  in  the  report  of  the  same  case,  as  it 
stood  in  the  Court  below,  under  title  of  £.  S.  Kenney  v. 
Vdall  4r  Ktnney^  (5  John.  Ch.  Rep.A64.)  All  the  facts  ma- 
terial to  the  view  taken  of  the  case  here,  will  be  found  in 
the  opinion  of  Savage^  Chief  Justice,  who  delivered  the 
opinion  of  Ibis  Court. 
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ALBANY,  /.  V.  Heniy^  for  the  appellant,  premised,  that  under  the 
^Siiil;^*  impression  of  duty  which  the  Chancellor  felt  to  protect  this 
young  married  woman,  he  had  gone  very  great  lengths ;  and 
bad  cut  down  every  thing,  even  Am  own  order  for  the  pay- 
ment of  the  dividends.  He  contended  that  the  case  of  Tkt 
Earl  of  Salisbury  y.  Newton,  (I  Edtnh  Rep.  370,)  cited 
by,  the  Chancellor,  Was  distinguishable  from  the  present. 
Notwithstanding  Like  v.  Beresford,  (3  Ves.  506,)  which  he 
considers  as  settling  the  question  of  the  wife's  right  to  her 
equity  against  a  particular  assignee,  for  valuable  considera- 
tion^ he  admits  that  it  was  a  litigated  point  in  fVrigktY.Mor- 
ley,  (1 1  Ves.  12.)  In  Jtwson  r.  Moulson,  (2  AtkAll,)  the 
wife  had  never  been  in  the  receipt  of  the  fund.  The  cases 
cited  by  the  Chancellor  of  a  claim  to  the  wife's  equity  by 
the  assignees  of  a  bankrupt  husband,  will  of  course  not  be 
relied  on,  as  they  go  upon  the  ground  that  the  assignment  is 
general,  and  by  operation  of  law.  Beresford  v.  Hobsm^  (I 
Madd.  Ch.  Rep.  262)  goes  farther  for  the  wife  than  any  oth- 
er case  ;  but  even  there  she  did  not  get  the  whole;  where- 
as all  is  here  declared  void  by  the  Chancellor,  in  the  face 
both  of  the  assignment  and  his  own  order. 

That  this  assignment  cannot  be  rescinded  for  inadequacy 
of  price,  or  as  a  fraudulent,  or  unconscionable  bargain,  he 
cited  Newland  on  Contracts,  357-8,  and  360-5  ;  Franifev. 
Osgood,  14  John.  559,  per  Piatt,  J.;  1  Fonbl.  B.  l,c*.  2, 
<.  9  ;  1  Mad.  Ch.  98. 

He  then  stated  the  following  points ;  and  cited  and  com- 
mented upon  the  authorities  which  follow  them  respective- 
ly : 

1.  That  the  stock  in  question  was  a  vested  interest  In  the 

wife,  subject  to  the  limitation  over  on  the  contingency  of 
her  dying  without  issue  before  21.  And  the  husband  hav- 
ing, at  law,  an  absolute  right  to  all  the  wife's  personal  es- 
tate in  possession,  and  a  qualified  right  to  her  choses  in  ac- 
tion, had  therefore  power  to  dispose  of  the  stock.  (I  ^' 
per  on  Legacies,  182,  183,  184,  203.  Lumb  v.  Milnes,  5 
Fes.  517,  519.  Com.  Dig.  Baron  and  Feme,  (E.  3.)  &> 
Edzoard  Turner^s  case,  1  f^em.  7.  Pitt  v.  Hunt,  id.  ^^' 
Tudor  v.  Samyne,  2  Vern.  270.     Duke  of  Chandos  v.  W" 
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boty  2  P.  Wms.  608.  Lord  Carteret  v.  Paschal,  3  P.  Wms^ 
109.  Bare  J  V,  Dandy,  2  ./J/A.  207.  Jewson  v.  Moulsm,  id, 
417.  Hamkyns  v.  Obin.id.  549.  Gr^y  v.  Kentish,  1  «4rA# 
580.     Countess  ofSirathmore  v.  Bowes,  1  Fi*.  Jwn.  28.) 

2.  Such  disposition  being  made  by  the  husband,  the  wife 
cannot  be  admitted  to  impeach  it,  on  the  ground  that  it  waa 
unfairly  or  improperly  obtained.  That  right  belongs  to  the 
husband  only,  or  those  claiming  under  him  ;  and  as  he  does 
not  seek  to  do  this,  nor  even  unite  with  his  wife  as  complain- 
ant in  the  cause,  the  Court  ought  not  to  interfere  to  set  it 
aside. 

3.  The  'Court  does  not  interfere  with  the  legal  rights  of 
the  husband,  but  will  suffer  him,  if  be  can  without  its  aid,  to 
obtain  at  law  the  possession  of  her  estate.  The  stock  in 
question  was  legal  property. 

An  action  would  have  lain  against  the  husband  for  its  val- 
ue,  had  he  refused  to  complete  the  transfer.  {J^fatter  of  Mot* 
ris  V.  TTu  Mechanic's  Bank^  1 0  John.  484-5.  The  JSng  v* 
The  Bank  of  England,  Doug.  523.) 

4.  The  objection  that  the  wife  is  a  ward  of  the  Court,  is 
unfounded  ;  the  wardship  having  ceased  on  her  marriage ; 
and  the  Court  below  having  even  acted  on  that  principle,  by 
directing  the  dividends  to  be  paid  to  Kenney  in  his  charac* 
terof  husband.  {Mendes  y. Mendes,  1  Fes.  Sen^  89,  diaper 
Lord  Hardwicke,  C) 

5.  That  even  if  the  stock  Was  equitable  property,  yet  a 
specific  assignment  of  it,  by  contract,  for  a  valuable  consid- 
eration  is  valid,  and  not  subject  to  an  equity  of  the  wife,  for 
a  provfsion.  {Sir  Edward  Tumer'^s  ease,  1  Vern,  7.  1  Eq*. 
Mr.  58,  p/.  2,S.  C.  Pitt  v.  Hunt,  1  Fern.  18..  I  Ey.  Mr. 
58,  pi.  3,  S.  C.  Povey  and  Browne  v.  Amhursi  et  al.  Oilb. 
Eq.  Rep.  80.  2  Eg.  Abr.  132,  SS.  C.  Dukt  of  Chandos  r. 
Taibot,  2  P.  IVms.  608.  Bates  v.  Dandy,  2  Atk.  207. 
Hawkyns  v.  06m,  id.  549.  Grey  v.  Kentish,  1  Atk.  280. 
Saddington  v.  Kinsman,  1  Br.  Ch.  Rep.  51.  Worsal  r- 
Marlar,  2  Dick.  647.  Earl  of  fhomondy.  E<irl  of  Suffolk^ 
1  P.  Wms.  469.    Clinton  y.  Hooper,  1   Fis.  173.     WrigM 
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AiBANr,     V.  Morley,ll  Fes.  12.     Hvde  v.  Price,  3  F«j.437.    Xttsh 
*C1U^^    onContrm.2.) 

€.   But  if  otherwise,  the  eqtiitj  is  only  to  part  and  not  to 
the  whole  ;  and  the  full  amount  of  the  principal  advanced 
by  the  appellant,  with  the  interest  thereon,  ought,  at  least, 
to  be  re-imbursed  him.     (Packer  v.  Wyndkam^  Prec,  in  CA. 
412.      Squib  v.  Wt/n,   1  P.    fVms.  378.     Lord  Carteret  r. 
Paschal^  Sid.  197,   199.     Jewson  ▼.  Mofilsan^  ^  Atk.  A\l. 
Earl  of  Salisbury  v.  .\>ro/on,  1  Ederi^s  Rep.  370.     Franco  v. 
Franco^  4  Fes.  515,  5^29.  Pryor  v.  i/i7/,  4  Br.  Ch.  Cas.  138* 
Burdon  v.  Dean,  2  Ves.  Jun.  607.     Oswell  v.   Probert^  id* 
680.     Brown  V,  Clarity  3  trf*  166,  168.    Pringle  v.  Hodggm^ 
id.  617.     Macaulay  v.  Phillips^  Aid.  15.     Liim^  t.  Milnes, 
5  id.  5 1 7«     Lady  Elibank  v.  Monioliev,  id.  737.      fVriirht  t. 
JUorley,  11   Fe$.  12.)     The  counsel  said,  that  the^e  cases 
shew,  not  only  the  rights  of  the  husband  in  the  wife's  prop- 
erty generally,  but  also  as  to  the  wife's  equity,  from  them  it 
urould  appear  never  to  have  been  doubted,  either  in  (he  case 
of  general  or  particular  assignees  of  |he  husband,  that  they 
shall  hold  subject  only  to  a  i-easonable  provision  for  the  wife. 
7*  That  the  appellant  is,  at  any  rate,  entitled  to  the  div* 
idends  on  the  stock  which  were  directed  to  be  paid  to  the 
husband,  free  of  all  her  claims  until  she  attained  21. 

ThlcoUy  (Attorney  General)  ir  B.  F.  BtUler^  for  the  res- 
pondent, insisted  upon  the  following  points  in  support  of 
'  the  decree,  and  cited  and  commented  upon  the  authorities 
following  them  respectively : 

I.  The  deed  of  settlement  executed  by  Hewitt^  the  father 
of  the  respondent,  directing  the  dividends  as  they  accrued 
to  be  paid  to  her  during  her  minority  and  the  stock  to  be 
transferred  to  her  at  the  age  of  21,  clearly  contemplated  a 
personal  enjoyn^ent  by  her  of  the  stock;  and,  therefore,  the 
assignment  was  in  direct  violation  of  the  trusts  declared  by 
the  deed  of  settlement,  and  consequently  void.  {Hyde  v. 
fVicp,  3  Ves.  437  \  recognized  as  never  having  been  ques- 
tioned in  Meth.  Epis,  Church  v.  Jaques^  3  John,  Ch*  Rep.  103. 
Stone  v.  Lidderdale  4r  others^  2  Anstruthery  533,  where  the 
assignment  of  an  officer's  half  pay  .was  held  void  both  in  Equi- 
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ty  and  at  law.  Sugden  on  Powers^  1 11 ,  11 2,  Clanttps  Righif  ALiAinr, 
of  Women.  52,  63,  382,  383,  384.  Roper  on  Revocations^  April^^lW4. 
4^c.  milh  Tracts  upon  the  law  of  Barun  and  feme,  230.  301  •) 
The  case  of  Jaques  v.  Methodisi  Episcopal  Churchy  {M  John* 
Rep.  548)  the  counsel  said,  merely  sets  up  the  general  pow* 
€r  of  the  wife  to  dispose  of  her  separate  property,  withput 
denying  that  a  trust  may  be  limited  to  her  in  such  tenns  M 
to  take  away  that  right, 

II.  The  assignment  was  also  void,  as  against  the  equita* 
ble  right  of  the  respondent  to  have  the  stock  secured  for  her 
separate  use.  This  right,  usually  called  the  rpife'^s  equity^  it 
perfectly  reasonable  aadjust;  is  well  understood  in  Courtf 
of  Equity  ;  and  has  been  uniformly  admitted  and  admiQia- 
tered  by  them  for  more  than  a  century. 

The  counsel  said  there  were  four  classes  of  cases  in  ^up^* 
port  of  this  point  i 

1.  Of  the  wife^s  equity  as  against  her  husband  :     {Witham 
V.  Waterhouse^  Toth.  91.     Ash  v.  Forrest,  id.  1 16*     Gibbont^ 
'  y.  MoMlton,  Rtp.  Temp.  Finch,  346.     irf.  361.    id.  367.  Mi- 
CO  v«  Powell  et  ux.  1    Fern,  39.     Oxendon  v.  OxendeUj  3 
Fern*  493.     Harrison  v.  Buckle^  1  Sir.  239.     Gardener  v. 
Walker,  id.  603.     IVinch  v.  Page,   Bunb.   86.     Miner  v^ 
Colmer,  2  P.  Wms.  638.     Adams  v.  Pierce,  3  id.  1 1.  Brown 
et  ux.  V.  Elton,  id.  202.     1  Eq.  Mr.  64,  (G)  and  the  eases, 
there  cited.     Bond  v.  Simmons,  3  Atk.  20.  Tom/yns  v«  Lad- 
broke,  2  Fes.  Sen.  591, 593.  Jewson  v.JUoulson,  2  Atk^  417« 
fix  parte'Coysegame,  \  4^k.  ]92.     Grey  v.  Kentish,  id..  280» 
Meals  v.  Meals,  I  Dick.  373.     BUis  y.  Ellis,  I  Suppl.  io  Fin. 
Mr.  475,  {F)  pL  4.     Roberts  v.  Roberts,  id.  576,  {P)  p., 
5.  2  Cox,  422,  &  C.     Clinton  v.  Hooper,  1   Fes.  Jun. 
173,  181,   185.     Lady  Elibank  v^  Mtmtolieu,  5  Fes.  737. 
Murray  v.  Lord  Elibank,  10  Fes,  84.  13  F«.  1,  S.  C    Carr 
V.  Taylor,  10  Fef,  574.  Howard  et  ux.  v.  Moffatt,  2  JoAn.  CA^ 
jR«p.  206.     G/en  et  fix,  v.  /l*Aer,  6  id.  33.     Davison  y.  wJ(- 
*in*on,  5  T.  ft.  434.) 

2.  Of  the  wifeV  equity  as  againat  the  general  assignees  of 
tbc  husband:  {Fandenanker  v.  Desbrough,  2  Fern.  96. 
Parker  v.  Dykes,  1  Eq.  Mr.  54,  (B)  Jacobson  v.  Peer 
Williamhi^'     1  /*•  ^««*-  382,  S.  C.    Gr^y  v.  ATendVA^  ( 
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ALBAtfV,  Atk.  280*  Ex  pane  Oysegame,  id.  192.  Wor$al  r.  Mar- 
^J^lOl^*  iar,  2  Dick.  647.  f  Cox,  163,  S.  C.  under  iitU  of  War- 
rail  V.  Marlar^  and  Bushnan  y.  Pell.  Pryor  v.  Ht//,  4  Br. 
CA,  Cas.  138.  5om7  y.  Brandtr,  I  P*  ffm^.  458.  id.  459, 
note  (I)  flurdon  v.  Dean,  2  r«ir.  Jiin.  607.  Oswell  v.  Pro- 
ier^  td.  680.  Brown  v.  Cter*,  3  id.  j$8.  /V^eFnan  v. 
Parsley,  id.  42 1 .  I^mft  r.  Milne8,5  id,  517.  Corr  v.  Toy 
lor,  10  ii  574.     MUford  v.  Mtford,  9  td.  87.) 

3.  Of  (he  wife's  equitj  as  against  a  voluntary  particular 
aisignment :  {Clancy^  Rights  of  Women,  267.  Jrmson  v, 
Moulson,  2  Atk.  420,  ;)cr  Lorrf  Hardwicke  ) 

4.  As  against  the  specific  assignee  for  a  valuable  consideir 
ation-:  {Saddington  v.  Kinsman,  I  Br,  Ch,  Cas.  44.  Po- 
vey  V.  Broion,  Prec.  in  Ch.  3i5.  Jczoson  v.  Mouhon,  2  ^(t, 
417.  Pope  V.  Crashaw,  4  JBr.  CA.  Ca«.  326.  Iii*c  v.  Bt^ 
resford,  3  Fi*.  506,  512.  Macaxday  v.  Philips,  4  Fei.  19. 
Wright  V.  Morley,  U  Te^.  17.  £.  S.  Kenny  v.  Udall  and 
Kenny,  the  decision  appealed  from,  5  John,  Ch,  Rep.  464, 
Haviland  y.  Myers,  6  id,  25.  .  Haviland  v.  Bloom,  id»  178« 
^rl  of  Salisbury  v.  Kenton,  1  Ec/<?n'^  fi«p.  370.) 

III.     The  equity  of  the  respondent  is  mate  iaily  fortified 

by  the  circumstance,  that  her  marriage  was  clandestine,  at  & 

fime  when  she  was  of  a  very  tender  age,  a  ward  of  the  Court 

of  Chancery,  and  her  husband  a  bankrupt.    {Butler  y.  Free* 

man,  Ambh  301.     Eyre  v.  Cotintess  of  Shaftsbury,^  P, 

Wm£,  1 1 8.  'Btackpole  y.  Beaumont,  3  Vts,  98,  per  Ld,  Char^ 

tellor.     Like  v.  Beresford,  id.  506.     Laws  JV.  F.  sess,  38, 

cA.  106,  «.  1.     Ca//y.  Coults,  1  Fe».  ^  Bed.  303.     Sterrnt 

y.  Savage,  I  Fi?5,  Jtin.  1 54.     Winch  v.  James,  4  Fip*.  386. 

Chassaing  v.  Parsonage,  5  F«*.  15.     We//*  v.  Price,  5  Ves. 

398.    J^ft7/e/y.jRo205c,  11  Fe5.  419.) 

IV.  The  case  is  fortified  still  farther  by  the  facts,  that  the 
consideration  actually  paid  by  the  appellant  for  the  assign- 
ment was  neither  meritorious  nor  fair  ;  but  grossly  inade- 
quate ;  and  that  in  procuring  it,  a  most  oppressiye  adyan- 
tage  was  taken  of  the  husband's  pecuniary  distresses  and  ne* 
c^ssities* 
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V.  Od  the  whole,  the  decree  is  warnint|?d  bj  the  plead-  albant, 
ings  aod  proofs  id  the  cause,  aad  \$  in  conformity  to  the  set-  ^^[jJ^^J^ 
tied  law  of  a  Court  of  Equity,  on  the  subject.  UdaU 

V. 

Henry ^  in  reply,  reviewed  the  cases  cited  for  the  rcsponr  Kerm«y. 
dent,  and  remarked,  that  the  whole  class  of  cases  which 
went  to  deny  the  husband  a  right  to  dispose  of  the  wife's 
equity,  proceeded  upon  the  ground  that  it  could  not  be 
reached  at  law,  but  only  by  the  aid  of  this  Court.  They 
were  English  cases,  and,  therefore,  went  upon  the  law  as  it  • 
stood  there.  It  is  otherwise  in  this  country  as  to  legacies 
which,  in  whatever  shape  they  may  be  devised,  are  recov- 
erable by  an  action  at  law.  The  statute  (l  R.  L.  315-16, 
$.  1 9)  which  gives  this  right,  has  been  in  existence  ever  since 
1743,  (I  S.  <^  L.  315  ;  V,  S.  229 ;  2  7.  <Jr  V.  386  ,  I  K.  ^  R. 
540)  and  cuts  up,  at  once,  all  the  English  doctrine  as  to  the 
wife's  equity  in  a  legacy.  It  is  no  longer  a  mere  equitable 
right.  The  husband  may  proceed  at  law  ;  and  a  Court  of 
Equity  therefore  will  not  and  cannot  restrain  him,  accord* 
ing  to  the  doctrine  of  all  the  cases. 

Sa7aoe,  Ch.  J,  On  the  21*/  of  Jtine,  1814,  Thomas  But^m^cf 
Hewitt^  of  the  city  of  J^ew-York^  being  pqsseBsed  of  310 
shares,  in  the  capital  stock  of  the  Bank  of  Amtrka^  execu-  Dead  of  aet* 
ted  a  deed  of  settlement,  by  which,  among  other  things,  be  ^^^  ' 
transferred  all  bis  shares  in  the  Bank  of  America^  to  the 
president,  directors  and  company  of  that  bank,  in  trust  for  the 
uses  and  purposes  in  the  deed  expressed ;  one  of  which  is  as 
follows:  ^Mn  further  trust  to  pay  my  daughter  C/izq  the  inte- 
rest or  dividends  accruing  on  eight  thousand  dollars  of  the 
said  stock  or  shares,  as  the  same  accrues,  for  h^r  education ; 
and  to  transfer  the  principal  thereof  to  her,  at  the  age  of  21 
yearst''  ^'If  n:^  said  daughter  Eliza  dies  under  21,  an^ 
without  issue,  then  the  principal  to  go  to  my  said  son  Thorn- 
asy  It  was  also  farther  provided,  that  if  the  bank  should 
be  aboQt  to  be  dissolved,  then  they  should  transfer  the  shares 
to  Jonathan  Burrally  Henry  Remson  and  Richard  Riker^  to. 
bold  upon  the  same  trusts.  Thomets  Htmit  died  on  the  12/A 
of  Octo/btr^  1814,  leaving  the  deed  of  settlement  in  full 
^rce«     Sidney  He^witt,  the  mother  of  Elizt^  v^as  appointed,  uiMtM. 
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ALBANY,     by  the  Court  of  Chancerj,  guardian  of  her  person,  and  /«M( 
^J^^IJl^'    L.  Kip,  Assistant  Register,  her  trustee  to  receive  the  divi* 
dends  and  pay  them  over  to  Sidney  Hewitt  the  guardiani^ 
Mrs.  Kennty  supposes  s|ie  was,  UiereCor^,  a  ward  of  the 
Court  of  Chancery.     Qn  the  19/A  of  Januar^^  1^3(8;,  Eliza 
Mvnnge-        intermarried  with  her  present  husband,  Edward M.  L,  AJcn- 
net/»    Stie  was  then  a  little  over  16  yea^s  of  age,  and  wa;B 
at  a  boarding  school,  where  she  had  been  placed  by  hec 
mother.     Sidney  Hewiti^  the  mother  and  guje^rdi^n,  had  been 
applied  to  for  her  consent  to  the  marriage,  but  she  refused  i( 
except  on  condition  that  it  abpuid  be  postponed  for  two 
years.     Upon  the  marriage  taking  place  the  guardian  was 
displeased,  but  became  reconciled  in  about  a  week. 

Ordr  to  pay      Q,j  ^h^  9/^  ^f  Ftbruary  following,  Kennty  was  authorized 

^yidenci        to  •/  o  ./ 

J^enmy.  by  &  rqie  of  Court,  founded  on  and  reciting  the  marriage,  to 

receive  (he  dividends  until  the  further  order  of  the  Court  | 
and,  by  virtue  of  this  order,  he  did  receive  one  or  more  div- 
idends.    He  became  much  embs^rrassed,  and  proposed  to 
Fledge  of  the  pledge  or  sell  the  stock.    One  Ezra  L.  /AgraAam  offered  bi^ 
*^  services  in  effecting  some  negotiation,  with  a  view  to  raise 

money.  The  appellant,  IMall,  became  the  purchaser,  for 
the  nominal  price  of  ^5Q00,  under  circumatances  which 
I  shall  hereafter  advert  to,  and  took  an  assignment,  dated  ibe 
\2th  of  Dtcember,  18^18,  executed  by  Ktnney  and  hia  wife, 
who  was  still  an  infant ;  and  paid,  asjie  ajle^s,  ^4500w  Mrs. 
Ktrmey  avers  that  only  ^150  were  applied  to  her  u.se. 
Order  to  psy  On  the  1  llh  of  /tcne,  1 8 1 9,  an  order  was  granted,  founded 
crJoAt!"  ^  "P^"  ^^^  ^^'^  ^^  Vdatl,  directing  the  dividends  after  the  U# 
of  January,  1819,  to  be  paid  to  him  until  Mrs.  Kinaty 
should  arrive  to  the  age  of  91,  or  the  further  order  of  the 
Court. 

Oq,  the  1 1/A  of  Novp.mber^  1850,  she  filed  her  bill,  |>rsy- 
ing :  1.  Th^t  the  assignment  to  Udall  might  be  declared  null 
and  void,  as  respects  her  individual  rights  to  the  stock,  and 
that  Udall  might  assign  it  to  some  proper  person,  as  trustee 
for  her :  2.  That  he  might  account  for  the  dividends  receh 
ved  by  him  :  3.  That  an  order  might  be  made,  revoking  the 
order  of  the  Mth  of  Jane^  I8t9  :  4.  For  such  disposition  of 


Decree. 
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the  Btock  as  would  secare  it  for  her  oWn  support  and  mainte*     albant, 
nance,  and  place  it  beyond  the  control  of  her  husband.  ' 

On  \ht  to/A  o(yiugU8t,  1621,  the  Chancellor  declared  the 
assignment '  to  be  void,  as  respected  Mrs.  Ktnney^9  rights  ; 
rescinded  the  formed  orders  for  paying  dividends  to  Kinney 
and  Udall  re-^pectively  ;  directed  payment  to  Mrs.  Kenneipt 
solicitor,  to  the  amount  of  the  costs,  and  then  to  Mrs.  Ken* 
ney  herself;  directed  the  bank  not  to  permit  a  transfer  of  the 
shares  ;  and  leaving  Mrs.  Kenney^  when  21  years  of  age,  to 
apply  for  the  stock,  or  so  much  as  justice  shall  require,  to  be 
settled  for  her  separate  use  and  support.  To  reverse  this 
decree  is  the  object  of  the  present  appeal. 

The  determination  of  this  cause,  independent  of  the  fair-  Causa  dependi 

on    ezteot    of 
ness  or  unfairness  of  the  transaction,  must  depend  upon  the  mHrital  rights. 

extent  of  the  marital  rights.     The  signature  of  the  wife  to     ^^^  aisijm- 

the  ftsaigUnnent  gave  it  no  additional  validity*     She  was,  on  ment  by  the 

account  of  her  infancy^  incapable  of  doing  any  acf^  disposing  anfnfant,  ^ 

of  her  property,  or  dispensing  with  her  rights  ;  and,  on  ac-  ^?*^' 

oO)  !)▼  resson 

count  of  her  coverture,  she  is  presumed  to  have  acted  under  of  her  ooverr 
the  coercion  of  her  husband.    The  assignment,  therefore^  ^^^^' 
must  be  considered  as  the  act  of  the  husband  alone* 
T%e  interest  of  the  husband  was  acquired  by  virtue  of  the 

'^'^'«®*  Ho.Vand  be- 

lt is  not  disputed,  that  a  husband,  in  virtue  of  his  mar^  comea     abso- 

riagc,  becomes  absolute  owner  of  the  goods  and  chattels  of  wM^'i^^choeel 
his  wife ;  and  may,  consequently,  dispose  of  them,  including  i^^  poaseaion. 
not  only  her  choses  in  possession,  but  in  action,  »hen  the  choaea  in  ac- 
latter  are  reduced  into  possession.  And  the  authorities  go  V**^^*?**  ^' 
so  fiir  as  to  say,  that  if  the  husband  can  obtain  possession  of  session. 
the  wife's  choses  in  action,  without  the  aid  of  a  Court  of  if^be'JL^*"™' 
Chancery,  he  will  be  permitted  to  do  so ;  and  then  to  dispose  ^^p  posseasion 
of  them  at  his  discretion.  But  where  the  property  of  the  aid  of  chance- 
wife  is  under  the  care  of  the  Court,  and  the  husband  cannot  I7»  b«  cannot 

be     reatrained 

enjoy  it  without  the  authority  of  the  Court,  care  will  be  ta-  aatothediapo- 

ken  that  before  it  is  placed  at  the  husband's  disposal  a  suit-  ""^^  onhem. 

able  provision  shall  be  made  out  of  it  for  the  wife's  support.  ^^^  i^  otber- 

That  the  general  assignees  of  the  husband  stand  in  no  bet-  will '  aee  that 

ier  situation  than  the  husband  himself,  admits  of  no  dispute.  *."?>^*We  ^ 

^  vision   is  6nt 

Bat  the  cases  are  not  perfectly  agreed  a»  to  the  situation  of  made  for  tha 

wife. 


Review  of  eft* 
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ALBANY,     an  assignee  of  a  specific  cbose  in  action,  or  an  assignee  for 
^^^^^^^^     valuable  consideration.     A  concise  review  of  the  decisions 
will,  therefore,  be  of  service,  in  arriving  at  a  correct  concla- 
sion. 

It  was  determined  by  the  Lords,  in  Sir  lidtoard  7ur- 
^/*""  ^  ner^s  case,  (I  Fern.  7)  on  appeal  from  Chancery,  that  a 
j^^fZ^  '^'"^  assigned  in  trust  for  a  feme  sole,  might  be  disposed  of 
1  Fern,  7,  A.  by  the  husband  after  marriage  ;  but  if  it  had  been  assigned 
D.  lesi.         f^^  ^  ^^^  ^f  ^^^  ^.j.^^  ^^  consent  of  the  husband,  then  be 

could  not  meddlei* 
PUtr.Hunit      In  PiU  v»  Hunt^  (i    Fern.  tS)   Chancellor  Mitingkam 
decreed  according  to  this  case,  though  contrary  to  all  previ- 
ous adjudications,  and  so  admitted  by  the  counsel. 
Tudor  r.Sa-      ]„  Tudor  v.  Sdmyne,  (2  Vern.  270)  the  same  doctrine 
JTTO,    Ji.    D.  was  held,  upon  the  authority  of  Turner'*  case. 

Jaeohtm  ▼.      In  Jacobson  V,  WUliams^  (I   P.  fFm*.  382)  before  Lord 
^^^"^  A  Chancellor  Cowper,  an  infant,  entitled  to  a  legacy  of  £lOOa, 
D.  1717.  '      intermarried  with  J*  S.  at  1 S  years  of  age,  trithoat  the 
knowledge  or  consent  of  her  father.  J,  S.  becoraii^  a  bank« 
rupt,  the  plaintiffs  claimed  the  legacy  as  assignees.     This 
claim  was  denied  as  to  the  principal  sum,  upon  the  groaiHl 
that  they  stood  in  no  better  situation  than  the  bankrupt  him- 
self, to  whom  the  Court  would  not  have  allowed  it  withoo! 
a  provision  for  the  wife  and  children.     For  the  same  reasoD^ 
it  was  said,  the  assignees  had  a  right  to  the  interest  daring 
the  husband's  life.     But,  at  a  subsequent  day,  the  Cbancrf- 
lor  dismissed  the  bill,  upon  the  ground  that  the  l^acy  de- 
pending  on  a  contingency  which  had  not  ceased  when  the 
assignment  was  executed  by  the  commissioners,  tbereibie 
nothing  passed,  not  even  the  interest. 
Boivil    V.       In  Bosvil  V.  Brander,  (1  P.  fftns.  458)  Sifeme  sole^  mort- 
H^nw^^s!  a'.  S^S^^9  married  a  tradesman  who  became  a  bankrupt,  and  the 
p.  1718.  commissioners  assigned  all  his  estate,  real  and  personal. 

Then  the  husband  died,  and  his  widow  filed  her  bill  to  have 
the  benefit  of  the  mortgage.  But  the  Master  of  the  Rolls 
decreed  against  her,  on  the  ground  that,  as  there  was  a  cove- 
nant to  pay  the  money,  the  legal  estate  was  vested  in  the  as* 
signees.  It  was  said,  however,  that  if  the  husband  or  the 
assignees  bftd  asked  the  aid  of  Equity,  to  enforee  tbe  nert- 
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gage,  the  Court  would  have  refused  Ihw,  unless  some  ptovis-     iLBANY, 
.       .     ,  .  .     -       .         ..  '  ^  ,  April,  18^4. 

ion  had  been  made  for  the  wife.  '    ,1-^v.-.^ 

In  Duke  of  Chandos  v.  Talbot,  (2  P.  Wms.  608)  before 
King,  Ch.  the  question  was,  whether  a  legacy  of  £1000,  giv* 
en  to  Dorothy  Dolman^  payable  at  her  age  of  25  years,  and  D^^QfChan-^ 
assigned  by  her  and  her  husband  for  £750,  before  she  be-  «/©•▼.  TaJbot^2 
came  ot  age,  was  a  good  assignment ;  and  it  was  decided  ^  ^^  1731, 
that,  being  a  personal  thing,  the  husband  alone  might  assign 
it,  and  as  to  its  being  a  contingency,  that  was  nd  objection, 
for  (he  possibility  of  a  term  might  be  assigned  by  the  hus- 
band alone  J  and  Theobalds  r.  Duffny,  (9  Mod.  102)  was  ci* 
ted. 

In  Bales  v.  Dandy,  (2  Aik.  207)  the  husband  had  bor-  ^aia  ▼.  Don* 
rowed  money,  and  pledged  two  mortgages,  to  which  his  wife  ^'^  "itai^^* 
had  an  equitable  title,  and  promised  in  writing  to  assign  them 
as  security.  But  dying  without  having  made  the  assign* 
ment,  Lord  Hardzoicke  held,  (hat  the  husband's  promise  to 
assign  amounted,  in  equity,  to  an  assignment  pro  tanto^  the 
rcsidud  belonging  to  the  wife.  And  it  is  then  declared,  that 
the  husband  may  assign  the  wife's  chose  in  action,  or  a  pos- 
sibility that  the  wife  is  entitled  to,  as  well  as  her  term,  if  the 
assignment  be  for  valuable  consideration. 

In  little  more  than  a  year  afterwards,  cnme  (he  case  of  JeuavH  r. 
Jewson  V.  Moulson,  (2  Aik*  417)  which  has  been  fully  stated  j^n^  4^7^  ^ 
by  his  Honor  the  Chancellor,  in  his  opinion.  The  husband  -^^  ^''^ 
assigned  to  the  defendant,  for  an  honest  debt,  the  share  of  his 
wife  in  her  father's  estate,  which  depended  on  the  contio- 
gency  of  her  arriving  at  21  years  of  age.  He  afterwards  as- 
signed  the  same  to  trustees,  for  the  benefit  of  all  his  credi« 
tors.  Lord  Hardzoicke  said,  that  the  equity  was  extremely 
plain  against  the  husband  and  his  general  assignees  ;  that 
the  Court  will  not  sufTer  the  husband  to  take  the  wife's  por- 
tion, till  he  makes  a  reasonable  provision  for  her ;  and  he 
dates  this  doctrine  as  far  back  as  the  Hth  of  Charles  the 
first.  He  further  remarked,  that  if  the  husband  could  obtain 
possession  of  his  wife's  chattels  without  the  aid  of  the  Court; 
he  knew  of  no  instance  in  which  it  had  interfered  ;  but  he 
expressed  a  doubt  whether  an  injunction  would  not  be  grant- 

Vot.IIF.  Z7       . 
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ALBANY,  ed,  at  the  wife's  request,  to  stay  execution  till  provision  be 
Apnljjm.  j^^^Q  for  her.  He  then  refers  to  several  previous  cases,  and 
Udali  mentions  Tudor  v.  Samynt^  Bosvilt  v.  Brandet^  and  Balu  y. 
iCe^er  Da¥idy^  in  which,  be  observes,  the  assignee  for  valuable  con- 
sideration had  got  the  better  of  the  wife's  equity.  The  cir- 
cumstances of  the  case  were  much  relied  on,  the  wife's  infan- 
cy  ;  that  the  assignment  was  not  of  a  particular  thing,  but  her 
whole  fortune  ;  .the  clauae  of  survivorship  ;  the  requisite 
aid  of  the  Court  to  obtain  possession  of  her  fortune  ;  and 
the  presumed  knowledge  of  Moulson^  the  creditor  of  all 
these  facts,  as  well  as  of  the  rule  in  Equity  as  to  making  pro* 
vision  for  the  wife  out  of  her  own  fortune.  He  lays  great 
weight  upon  several  facts  which  were  parallel  with  those  in 
this  case — that  the  wife's  whole  fortune  was  assigned — that 
the  htfsband  was  in  debt  before  he  married — ran  away  with 
his  wife  clandestinely.  And  he  says,  if  an  assignee  for 
valuable  considenrtion  is  to  be  protected,  all  the  care  and 
guardianship  which  the  Court  extends  to  infants  would  be 
entirely  defeated.  He,  therefore,  determined  not  to  allow 
the  whole  to  the  creditor,  without  making  provision  for  the 
wife.  The  parties  settled,  by  dividing  the  fund,  and  Lord 
Hardzoicke  confirmed  the  agreement. 

Wbea  bu».  In  these  cases  the  doctrine  is;  that  when  the  husband  or 
WndcooMs^r  j^jg  assignees  come  into  Equity  to  obtain  possession  of  the 
he  must'  do  wife's  choses  in  action,  the  Court  will  compel  them  to  do 
*^>Ud  flo  the  ^^^^7*  '*  seems,  however,  that  if  the  wife's  fortune  is  the 
wife  may  ask  subject  of  equitable  cognizance,  it  is  immaterial,  in  this 
court  against  vicw,  who  asks  the  aid  of  the  Court.  The  same  conse* 
her  hosbaad.  quences  follow,  in  whatever  shape  the  matter  is  brought  for- 
GfQfv.  JTm-  ward.  Accordingly,  in  Grey  v.  Kentish,  (I  Alk,  280  ;  1  P. 
(wRo  \i  "^n  ^^^^*  '*^^'  '*•  ^'  ^'  corr^cifrf)  the  wife's  property  was,  fay  a 
1749  ;  i  P.  decree  of  Chancery,  vested  in  South  Sea  annuities.  The 
T^'eU^'md  h»»'»^n^  assigned  it  as  security  for  £l50,  and  became  bank- 
€omcttd*  rupt.  The  wife  petitioned  that  the  annuities  might  be  trans- 

ferred to  her.  Lord  Hardxoicke  said,  that  a  husband  cannot 
assign  a  possibility  in  law,  but  Equity  will  support  such  an 
assignment  for  valuable  consideration.  This  was  not  an  as- 
signment, but  a  pledge,  and  as  the  particular  and  general  as- 
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tignees  took  with  notice  of  the  eqoity  of  the  wife,  it  was  de-     albabt, 
creed  t«  her.  •  ^.^lilli!!*- 

!q  Saddinglon  v.  Kinsman^  (1  Br.  Ck*  Cas,  51-2)  Lord 
Thurlow  said,  that  in  the  case  of  an  assignment  for  valuable 
consideration*  no  provision  is  nuide  for  the  wife  ;  but  the 
cause  was  never  decided.  He  referred  to  Gayer  v.  fVilkin*  jg:intm!m,  i  Br, 
Mon,  (1  Br.  C.  C.  50,  note)  which  denied  that  a  wife's  equity  ^'j^^{^g'^ 
pasf^ed  by  a  bankrupt  assignment,  and  asked  the  counsel 
whether  they  knew  of  any  case  in  point  which  contradicted 
it? 

In  fVorrallv.  jlfor/ar,  and  Bushnanv.  Pell^  (I  P,  Wms.  WwrmU  t, 
459,  note)  Sarah  fForrali,  the  wife  of  an  insolvent  debtor,  ^J^^  •^ 
was  entitled,  by  bond  from  her  father,  to  a  share  of  his  es-  P^  *  -P* 
tate.  The  father,  by  will,  after  the  insolvency  of  her  bus*  ^.  2).  i784. 
band,  gave  her  £8000,  in  lieu  of  her  claim  by  virtue  of  the 
bond.  She  filed  her  bill,  praying  that  the  £8000  might  be 
settled  upoB  her,  to  her  separate  use,  and  the  use  of  her 
children.  Bttshnany  her  husband's  assignee,  filed  his  bill, 
praying  for  an  account  under  the  bond,  and  to  elect  as  the 
husband  might  if  he  had  not  become  insolvent.  Lord 
ThurlozD  was  clearly  of  opinion,  that  the  interest  of  the 
wife  was  assignable,  but  that  the  claim  of  the  creditors  ex<* 
tended  only  to  the  interest  taken  under  the  bond  ;  and  as  to 
that  under  the  will,  the  assignee  should  make  proposals  for  a 
settlement  on  the  wife  and  children.  His  Lordship  added, 
that  he  had  considered  the  several  cases  on  the  subject, 
and  did  not  find  it  any  where  decided,  that  if  the  husband 
make  an  actual  assignment,  by  contract,  for  a  valuable  con* 
sideration,  the  assignee  should  be  bound  to  make  any  pro^ 
vision  for  the  wife  out  of  the  property  assigned  ;  but  that  a 
Court  of  Equity  has  much  greater  consideration  for  an  as- 
signment actually  made  by  contract,  than  for  an  assignment 
by  mere  operation  of  law.  In  the  latter  case,  the  credt* 
tor  stood  in  the  place  of  the  husband,  as  respects  the  wife's 
equity.  After  proposals  bad  been  made,  one  half  the  amount 
due  on  the  bond  was  decreed  to  the  creditors,  and  the  res^ 
idue  of  the  £8000  to  the  wife. 

It  will  be  seen,  that  the  decision  of  this  case  did  not  re« 
ifuire  the  observations  of  Lord  Thurlow,  relative  to  assignees 
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ALBAKTt     for  valuable  consideration.     What  he  said  on  that  miljeet 
^^^Xi^'    ^*8,  therefore,  altogether  obUer.     At  all  events,  be  was  mi*' 
taken  in  supposing  that  there  were  no  cas^s  establishing  thf> 
wife's  equity,  as  against  assignees  for  vahiable  consideration. 

There  is  a  short  note  of  this  case  in  2  Dick  647,.UDder  titl^ 

ft    ' 

of  JVorsat  v.  Marlar. 
^»yfi"«^«-      The  doctrine  of  the  wife's  equity  will  be  found  distinctly 
•quity,  aa   a*  declared,  as  against  the  husband,  in  a  fi;reat  number  of  cases, 
l^d!oit]d  blr  *^"^^  'V  **^e  counsel  for  the  respondent ;  but  it  cannot  be 
respoodeot't      necessary  even  to  name  them  here.  The  cases  already  com* 
€0009^ ,  fi4{^,  mentcd  on,  leave  no  doubt  as  to  the  doctrine  and  practice  of 
the  Court  to  sustain  the  wife*s  equity  against  heriiusbandi 
)li8  assignees  hy  operation  of  law,  and  bis  voluntary  assign- 
ees*   And  the  only  question  in  the  case  is  as  lo  an  assignee 
for  valuable  consideration. 

gW»«^J-Jf«f-      In  Gayner  v.  Wilkin&on,  {2  Dick.  49\)  the  plaintift,  as 
ktru&n,  2  Dick.        .  "^    ^    ......        ,  /  ,  . 

491,    A.  D.  assignees  of  the  husband,  claimed  a  contingent  legacy  given 

^     .  to  the  wife  but  not  reduced  into  possession  in  th^  life  of  thci 

husband.  Lord  Baikursl  remarked,  that  there  is  a  diflerenee 
between  an  assignee  for  a  consideration,  and  the  assignees 
of  a  bankntpt,  because  a  general  assignee  mast  sae  in  his 
own  name,  but  a  particuhir  assignee  must  sue  in  the  n«me  of 
the  husband.  He  adds,  that  if  the  husband  dies  before  the  sub* 
ject  of  the  assignment  is  recovered,  the  assignee  witt  lose  ail 
)ega]  remedy,  and  must  come  into  Chancery  for  its  assistance  \ 
that  particular  assignments  ha^e  beeil  sometimes  supported, 
but  not  generally  ;*  that  the  Coqrt  will  not  strip  a  widow 
and  children  ;  that  the  iitterest  of  the  wife  was  not  such  a 
legal  i&terest  as  the  husband  coaM  assign  ;  and  he  dismissed 
the  bill.  He  cited  Wtntmn  v.  Ma$on^  where  the  wife  had 
joined  her  husband  in  the  assignment,  and  yet  she  was  al- 
lowed a  settlement  of  £300. 
JPj^cv.  Cro-     In  P^P^  y-  Crnshaw^  (4  Br.  C.  C.  3S6)  the  Master  of  tha 

^^b  ^  ^L  ^^^  ^^^^'  ^^  hoped  it  would  be  understood,  that  a  husband 

A*  D*  1793.     cannot   by  assigning  his  wife's  property  bar  her  of  any 
equity  she  may  have  in  it.    That  he  should  never  subscribe 
Burdm    v.  to  the  contrary  doctrine. 

^*"'*'«07  ^A       '"  Burdon  v.  Dean,  (2  Vetf^  Jun.  607)  the  right  of  the  wife. 

B*  1795.  *     '  to  her  equity  was  dislin<;tly  admitted  and  allowed 
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The  case  ot  Like  ?.  Beresfordy  (3  Ves.  50B)  was  nmcb  axbant, 
stronger  than  the  present  in  favour  of  the  aasigaee  for  valu-  ^^^.^J^' 
able  coosideration.  The  wife  was  entitled  to  a  legacy,  in 
bank  stock,  on  the  day  of  her  marriage.  She  eloped  with 
Bens/ardy  in  October^  1780,  and  about  the  same  time  a  bill 
was  filed  in  her  name,  against  the  trustee,  and  the  stock  was  j^^  \  ^^ 
transferred  to  the  njime  of  the  Accountant  General  The  S06,  4.  />. 
real  object  of  the  bill  was,  to  make  the  wife  a  ward  of  the  ' 
Court  of  Chancery.  B^resford  filed  his  bill  to  obtain  the 
atock  ;  and  during  the  pendency  of  the  suit  borrowed  money 
of  one  Roberts^  and  conveyed  the  stock  to  bin)  in  trust  to  sell 
and  pay  himself,  and  to  pay  over  the  residue  to  Beresford. 
Beretford  also  became  indebted  to  Like^  the  plaintiif,  for 
money  and  necessaries  furnished  to  him  and  his  wife;  in  con- 
sideration of  which,  and  of  moneys  to  be  advanced  by  Like^ 
B^re$fordy  by  deed  of  assignment  q(  March,  1783,  conveyed 
the  stock  to  fjike,  subject  to  Roberta^  claim*  The  whole, 
being  upwards  of  £5000,  was  decreed  to  trustees,  foi'  Mrst 
Beresford  ;  anjd  the  otgect  of  Likens  bill  was,  to  obtain  pay- 
ment of  his  demand  out  of  the  dividends  accrued  sub- 
sequent to  the  marriage^  It  was  insisted^  for  the  plaintiflT, 
that  whatever  is  the  rule  as  to  the  husband's  right  to  assign 
bis  wife's  fortone  for  valuable  consideration,  ^t  least^  be 
ahould  be  allowed  the  dividends  accrued,  and  that  he  alight, 
for  TalnaUe  consideration,  assign*  an  equitably  estate  io  the 
wife's  property.  But  the  Master  of  the  Rolls  decreed 
against  the  piaintiQ*,  relying  on  the  declaration  of  Lord  Hard" 
wicluy  in  Jewson  v.  Moulson^  that  the  right  of  the  husband  to 
assign  would  put  an  end  to  the  equity  of  the  wife.  Much 
weight  was  placed  on  the  fact  that  the  wife  was  a  ward  of 
the  Court. 

In  Macauletf  v.  Philips^  (4  Feg.  19)  speaking  of  the  de*     JVacattlay  ▼. 
cisioD  in  Like  v.  Beresford,  the  Master  of  the  Rolls  says,  the  |^*  *^5,    JD, 
guard  of  a  Court  of  Equity  upon  the  wife's  interest  would  be  ^7^8. 
very  singular,  if  the  husband,  not  being  entitled  at  law,  might 
assign  it  for  valuable   consideration  iQ  another   person, 
who  would  be  entitled  in  Equity;  and  it  never  was  decided, 
that  the  husband  could  by  such  assignment  or  any  ot^t 
mean9  deprive  ber  of  her  equity  • 
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ALBANY*         I  wilt  notice  bat  one  other  case  on  this  point.     Ib  John- 
*pnl^jt824.    ^^  ^    Johnson,   (1  Jac.  *  Walk.  Rep,  456)  the  doctrine 
of  the  two  last  cases  is  adhered  to.  The  Master  of  tlie  RolU 
admits;  that  an  assignment  for  a  valuable  consideration  issu^ 
ficient  to  bar  the  right  of  the  wife,  surviviag ;  but  that  it 
does  not,  however,  take  away  her  equity.    All  this,  be  adds, 
is  too  clear  to  admit  of  any  doubt. 
Wife'i  equity      It  appears,  therefore,  to  be  established  beyond  all  dispute, 
kea  from  her,  *hat  the  personal  property  of  a  feme  covert  which  is  under 
except  by  her  t^e  protection  and  control  of  the  Court  of  Chancery,  eannot 
pen  court,  or  be  taken  from  her  without  her  consent  in  open  Court,  or  by 
prov^sion^^^iOT  ^  8uit»hle  provision  being  made  for  her  out  of  the  property. 
Iter-  And  it  matters  not  whether  the  application  for  the  property 

fame  as  to  bus-  he  made  by  the  husband^or  his  assignee  in  law,  or  his  assigoee 
be'; .  and  his  f^^,  ^  valuable  consideration.  Whether  the  Court  will  ex- 
erai  or  8i)eciai,  tend  its  aid  to  property  which  the  husband  or  his  assignee 
f8ct,"voluntarT  ^^^  reduce  to  possession  at  law,  is  not  absolutely  decided  i 
pr  for  a  vaiua-  nor  does  that  question  arise  here* 

lion.  '      To  the  cases  already  mentioned  may  be  added,  Wright  v» 

id\^5iDei   ^^^^^'  (^*  ^**'  '^^  and  Franco  v.  Franco,  (4  Ves.  515) Id 
^3.    3  Jokn.  England  ;  and,  in  this  country.  Ex  parte  Beresford,  (I  De$. 
(Jh.IUp.  206.   2^3^  ^^^  Howard  v.  Moffatt,  (2  John.  Ch.  Rep.  206.)  And, 
on  the  whole,  I  fully  concur  with  his  Honor  the  late  Chan- 
cellor, when  he  says,  ^'  I  consider  the  wife^s  equity,  as  against 
any  assignment  whatsoever  and  to.  whomsoever,  to  be  now 
too  well  settled  to  be  sh^en.'^ 
The  extent      As  to  the  amount  of  the  wife^s  estate  which  shall  be  seen- 
to'the  wifeisa  ^^^  ^^  ^^'^^  ^^^^  "  ^  proper  subject  of  reference  to  a  Master, 
tubjectof  ref-  and  must  necessarily  be  determined  by  tlie  circumstances  of 
master,    *^and  ^*^^  particular  case.     The  rule  is,  that  an  adequate  provis- 

mast,  from  its  Jq^  be  made  for  the  wife,  and  the  children  if  there  are  any. 

Batare,  depend  .  . 

en  the  circum-  What  shall  be  considered  adequate  must  depend  entirely  on 

stauoes.  circurnstances.     In  some  cases  the  whole  has  been  allowed 

the  wife— in  one  case  an  annuity  of  £40  per  annum — ^in  an- 
other the  interest  of  £3000.     In  other  cases,  the  half  has 
been  assigned,  by  agreement,  and  sanctioned  by  the  Court ; 
i  and,  again,  £lOO,  out  of  an  annuity  of  £260,  was  decreed 

'  to  the  assignee  of  the  husband.    This  part  of  the  subject  13 
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bere  in  do  wise  important,  except  so  far  as  relates  to  that  part     Albany, 

of  the  decree  of  his  Honor  the  Chancellor  which  rescinds  the      u#-^^-^^  * 

previous  orders  of  the  Court,  allowing  the  dividends  of  the 

stock  in  question  to  be  paid  first  to  Ktnney  and  afterwards  to 

Udally  diRd  diiects  those  accruing  subsequent  to  filing  the  bill 

to  be  paid  to  Mrs.  iJTcnruy  herself,  after  pa  jment  of  the  costs, 

till  the  further  order  of  the  Court. 

The  general  rule  undoubtedly  is,  that  the  interest  of  the  tnterfest  to  b« 
wife's  property  may  be  received  by  the  husband,  where  he  J^hoiiv^^Oi 
lives  with  and  maintains  her,  but  not  when  he  leaves  her  un-  and  amintauM 
provided.  {Waikynsr.  Watkyns^2  Aik*  96.  Sleechv.  Thor-  exiseptions  to 
ington,  2  Vts.  Sen.  562.   Wright  v.  Morley,  11  Ves.  12.)       ^bia  rale. 

In  Bond  v.  Simmons^  (3  Jitk,  20)  Lord  i/ari/iotcAe.  said,     ZAA,ftO. 
that  when  a  husband  has  received  a  great  part  of  his  wife's 
portion,  and  only  a  small  part  remains,  and  the  husband  is  so 
perverse  that  he  will  not  make  a  competent  settlement  on 
the  wife,  the  Court  will  not  only  stop  the  payment  of  the 
residue,  bul  will  even  prevent  his  receiving  the  interest  of 
that  residue,  that  it  may jiccumulate  for  the  •  benefit  of  the 
wife,  unless  he  is  starving  for  want  of  maintenance.     And  in- 
BuUotik  V.  Menzies^^  (4  Ves.  799)  the  Court  refused  to  give     4  Fes.  79#. 
the  wife  any  part  of  the  interest  of  her  own  property,  be- 
cause she  refused  to  live  with  her  husband,  when  he  was 
willing  to  receive  and  provide  for  her. 

In  some  cases  a  reference  ha§  been  directed,  to  ascertain 
the  fact  of  the  husband's  providing  for.  his  wife.  If  that  fact 
be  material  in  this  case,  it  is  pretty  clear,  from  the  pleadings 
and  proofs,  that  the  husband  has  totally  neglected  his  duty 
in  this  respect.  So  far  from  providing  for  his  wife,  itappears 
Co  have  been  his  object  to  squander  the  whole  of  her  patri* 
mony  as  fast  as  possible.  He,  therefore,  does  not  coihe  re- 
commended to  the  favor  of  the  Court,  and  in  justice  to  the 
wife,  it  ought  to  direct  the  payment  of  the  dividends  either 
to  |jer  or  to  some  trustee  for  her  benefit 

But  the  question  here  is  not  between  the  husband  and  Question  hcra 
wife.  The  appellant  claims  to  be  a  bona  fide  purchaser,  by  huTund^and 
contract,  for  valuable  consideration.  Admit,  for  the  pre-  '•^®'  **"*  ^^ 
sent,  that  he  is  so«  What  did  he  purchased  Clearly,  nothing  o&e  whocUimi 
but  the  right  to  be  substituted  fo^  the  husband,  as  to  bis  inte-  jwg^'pnrohwn 
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ALBAfirr,  rett  in  (he  wife'a  property.  Iii  ffright  r.  Morl%  Sir  IFitf- 
^J!![!!^!^  »«»»  QranU  reasoning  on  the  subject,  asks,  '\lf  Uie  busfand 
has  but  the  right  of  reducing  the  wife's  interest  into  possess- 
ion, how  can  he,  for  valuable  consideration  or  otherwise, 
convey  nriore  than  he  has  T  If  he  parts  with  it  for  valuable 
•uS!  cSSa  no  consideration,  and  the  assignee  acquires  a  right  diffepentirom 
greaur  rights  that  which  the  husband  had,  he  parts  with  sometMog different 
^(^  the  bus-  ^^^^  ^j^^  1^^  y^^^  „  ^^^  j^^  ^.gj^j  j^^^^  g^jj  ^^^^  ihanhtlm. 

•tandt  in  hus-  ^nd  in  this  instance^  if  the  claim  of  the  appellant  be  allowed 

taking  subject  on  account  of  his  character  of  bona  fide  purchaser  lomwi- 

to  wiiVi  equi-  y^  consideration  from  the  husband,  by  that  very  parebasehe 

has,  in  connexion  with  the  husband,  stripped  this  infant  wife, 

probably,  of  her  whole  fortune,  and  reduced  her  tobeggaij- 

froin  competence,  if  not  affluence,  to  absolute  penary*  But 

be  has  chosen  to  put  himself  in  the  situation  of  the  husbtod. 

The  Court  will  leave  him  there. 

And  that  be  is      That  the  appellant  is  a  bona  fide  purchaser  for  talaaWe 

^^^^«P^j^  consideration,  if  at  least  questionable-    It  is  net  nccessaij 

ti4»nabie.  to  impute  to  him  absolute  fraud  5  but  ^the  facts  in  the  ose 

shew  that  an  unconscientious  advantage  was  taken  of  fo- 

nty^s  situation.     The  stock  was  offered  to  him  at  a  bargain ; 

and  had  he  contracted  with   persons  on  an  equal  fooliog 

with  himself,  notwithstanding  the  enormous  spccaWioD,  tha 

It  seems,  in-  inadequacy  alone  would  not  induce  the  interference  of  the 

adequacy     of  Court  (a)     Nor  is  it  necessary  now  to  interfere  aolelj  on 

price,  alone,  is  ^  '  .  •'  i,         t  •  A^. 

not  a  ground  that  ground.     But  it  IS  certamly  true,  from  his  own  saen 

[«c7aiwe!^'"  ing,  that  he  took  at  least  ^2000,  from  these  poor,  distr^*- 
Advantage  ^j^   and  improvident  people;    makiitg  due  alloirancefw 
r"b^'?pe!  every  risk  he  run,  with  the  exception  of  the  daimof  the 
coniary     diV  ^jfe's  equity.     By  advancing  money  before  the  terms  were 
absolutely  settled  between  him  and  Ktnnty, he  placed bim  la 
a  situation  which  compelled  him  afterwards  to  submit  to  sacn 
conditions  as  might  be  imposed.     The  appellant  entered  in- 
to the  purchase  after  an  examination  of  the  deed  of  seltl^ 
ment.  He  acted  against  the  advice  of  counsel,  and,  as  must  be 
BoticeonvifQ'3  presumed,  whatever  may  be  the  fact,  witli  a  fall  knowledge 
claim  i  ^f  ^j^^  ^yifg^g  rights^    His  subsequent  purchase  of  his  own 

(d)  Vid.  S^ywoMT  r. /)«/ancy,  an/e,  445. 
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bond,  for  half  Ihe  amount  secured  br  it,  as  the  Chancellor  albant, 
justly  observes,  marks  tlie  character  of  the  whole  trtnsdc-  l^^l^.^^^ 
tioD. 

The  appellant  has,  however,  actually  paKed  with  his  irio- 
ney,  to  a  certain  amount,  and  justice  requires  that,  it  shoiild 
be  refunded  to  him  by  the  husband  ;  and  this  may  be  done  B^  he  i«  enti- 
out  of  the  wife^s  property,  provided  there  is  j||N9Scient,  after  may     remain 
making  an  adequate  settlement  upon  the  wife.     To  discuss  ^J^J^^"^ 
this  subject  farther  might  be  premature.  I  fasve  nohesitancy, 
however,  in  saying,  that  if  the  stock  in  question  is  her  whole 
fortune,  it  is  not  too  much  for  her  support  ;  and  it  should 
be  settled  upon  her,  for  the  support  of  herself  and  children^ 
if  any- 

The  result  of  my  researches  and  reflection  on  this  casei 


1  •  That  the  wife  has  an  undoubted  right  to  sin  adequate  Wift  ^ 
provision  for  her,  and  her  children,  if  any,  out  of  her  equita-  ^^^  ^tta^} 
We  property^  as  against  her  husband,  or  any  assignee  of  the  *»««•  equiuWa 
husband*  And  when  it  is  necessary  to  come  into  a  Court  of  gainst  h^band 
Equity^  for  its  aid  in  obtaining  possession  of  such  property,  JJ^^  ®^  ^" 
the  C!ourt  will  see  that  proper  provision  shall  be  made. 

2.  That  though,  in  general,  a  husband  who  lives  with  and  .pi^  ^  i^ 
maintains  his  wife  is  entitled  to  receive  the  dividends  or  in-  band  who  liyes 
terest  of  her  estate,  yet  when  the  husband  deserts  his  wife,  toi^Sf^JSJii 
or  neglects  or  refuses  to  provide  for  and  maintain  her,  fntitled  to  the 
or  when  he  has  misbehaved  himself,  and  ran  away  with  a  propertj,  yet 
ward  of  the  Court,  and,  I  would  add,  when  he  has  showaa  if  *»  negi«ct  t» 

,  ....  w  thit,  or  hat 

total  incapacity  to  manage  his  concerns,  or  a  disposition  wan*  ran  away  with 
tonly  to  waste  bis  wife's  property,  in  such  cases  the  Court  ward"*o?*the 
ought  to  direct  the  interest  to  be  paid,  either  to  the  wife,  or  ctmrt,  or  has 
to  a  trustee  for  her  benefit.  eity  to  uana^t 

I  am,  therefore,  of  opinion,  that  the  decree  of  his*  honour  ^^J]^^.'?^?' 
the  late  Chancellor  be  affirmed,  except  so  far  as  it  rescinds  waste  his  wife% 
the  former  orders  of  the  Court  of  Chancery,  directing  the  S^Sf^^'S 
dividends  to  be  paid  first  to  Kenncy^  and  afterwards  to  Udall^  the  ipterest  to 
and  that  part  directing  the  dividends  which  accrued  before  or  ^o  ^ome 
the  decree  to  be  paid  to  Mrs.  Kenney,  By  the  order. of  the  ^t!  ^^  ***' 
2tk  February  J  1818,  the  dividends  were  directed  to  be  paid 
to  Ktnney  till  the  further  order  of  the  Court ;  and  by  the 
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A^ru ^m4     ^^^^^  ^^  ^"^^  ^'*'  ^®^®'  **  dividends  which  accnied tfler 
P""  •       •    the  1  St  January,  1819,  until  Mrs.  Ktntuy  should  arrive  at  the 
age  of  21  jcare,  or  till  the  further  order  of  the  Court  in  the 
premises,  were  to  be  paid  orcr  to  UdalL  Itseemft  tomcjoit, 
therefore,  that  the  appellant  should  have  received  (he  divi* 
dends  until  the  10/A  day  of  August^  1821,  when  the  decite 
was  made. 
Qaestioa  as      The  amount  which  will  be  an  adequate  settlcmeDt  for  (he 
prov'iwon,"*  da-  ^^^^  Vkmt,  of  course,  be  ascertained  by  a  Master  of  the 
F^ws;  oncir.  Court  of  Chancery.     The  amount  Actually  paid  by  the  ap- 
be  referred  to  pelUnt  oqght  also  to  be  ascertained  by  a  Master.  ADdoD(he 
a  muter.         coming  in  of  bis  report,  should  there  be  any  thing  left  after 
Overpltis  to  making  a  competent  provision  for  the  wife,  it  is  perfectly 
be^peid  appel.  equitable  and  proper  that  the  surplus  be  applied  to  fte  reim- 
bursement of  the  amount  actually  advanced  by  the  appel- 
lant. 

Foraffirmance,        WoODWOllTH,  J.  and  BoWNE,  BrONSON,  BorROWS,  BuBT, 

ial,3.  "Clark,    Cramer,    Dudlky,   Earll,  Gardiner,  Greer, 

Haioht,  Lynde,  Mallory,  M'Intyre,  Morgan,  Nelsom, 
Redfiei:.D5  i>UDAM,  Thorn,  Ward,  Wheeler  and  Wrioht, 
Senators,  concurred. 

BowHAir,  M^Call  and  Wooster,  Senators,  dissented. 

Decree.  A  majority  of  the  Court  concurring  in  the  opinion  orSAV- 

age,  Ch.  J.  it  was  thereupon  ordered,  adjudged  and  pi- 
creed,  that  the  assignment  of  the  bank  stock  and  dividends 
in  the  pleadings  mentioned,  made  by  Edward  M.  L.  Kennq^ 
the  husband  of  the  respondent,  Eliza  S.  Ktntuy,  to  the  ap- 
pellant, Richard  Udall,  on  the  12/A  day  of  December,  1818, 
was  and  is  subject  to  the  equity  of  the  respondent,  Eliza  S. 
Kenney,  to  an  adequate  settlement  and  provision  therefrom ; 
and  that  the  right  and  equity  of  the  said  respondent  tosoch 
settlement  and  provision,  out  of  the  said  bank  stock,  remain 
wholly  unimpaired  ;  and  that  the  decree  of  the  Court  of 
Chancery  made  in  this  cause  on  the  lO/Aday  oi  Anpuiy 
1821,  so  far  as  the  same  declares  such  equity  of  the  said  rei- 
pondcnt,  be,  and  the  same  is  hereby  affirmed.  But  inasmuch 
as  it  appears  to  this  Court,  that  the  appellant,  Richard 
Vdail,  was  entitled,  under  the  orders  of  the  Court  of  Ghan- 
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eery  referred  to  id  the  pleadings,  and  directing  the  dividends  albary, 
of  the  said  stock  to  be  paid  to  the  said  Edward  M.  L.  Ken-  ^^^^^ij!^' 
myj  and  afterwards  to  the  said  appellant  himself,  to  receive  Udaii 
the  said  dividends  until  the  date  of  the  said  decree  so  made  i;^^«y. 
in  this  cause  by  the  said  Court  of  Chancery — it  is  ordebsd, 
ADJVDOBD  and  degrcbd,  that  so  much  and  such  part  of  said 
decree  as  rescinds  the  said  orders,  and  directs  the  dividends 
on' the  said  stock  which  were  received  sinc^  the  said  11I& 
day  of  Abvemfter,  1820,  and  prior  t^  the  making  of  the  said 
decree,  to  be  paid  to  the  solicitorfbr  the  said  respondent,  be, 
and  the  same  is  hereby  reversed ;  and  that  the  same  be  paid 
to  the  appellant.  And  it  is  further  ordbrbd,  adjudgbd 
and  DBCRBBD,  that  the  record  in  this  cause  be  remitted  to 
the  Court  of  Chancery ;  and  that  it  be  referred  to  one  of  the 
Masters  of  that  Court,  to  ascertain  and  report  as  to  the  for- 
tune and  estate  of  the  respondent,  Eliza  S.  Kenney^  derived 
from  her  father,  Tliwnas  Hemiit^  or  otherwise,  and  the  dispo- 
sition thereof;  and,  generally,  as  to  the  property,  estate,  con- 
dition and  circumstances  of  the  said  Eliza  S.  Kenney  and 
her  husband,  Edward  M.  L.  Kenney^  at  the  time  of  their 
marriage,  and  also  at  the  time  of  making  such  report ;  to  the 
end  that  such  competent  and  adequate  settlement  and  provi- 
sion may  be  made,  for  the  separate  use  and  maintenanGe  of 
the  said  respondent,  and  her  children,  if  any  she  has,  or  may 
have,  out  of  the  aforesaid  bank  stock,  and  the  dividends 
which  accrued  thereon  after  the  said  decree,  as  may  be  just, 
regard  being  had  to  all  the  circumstances  of  the  case,  as  the 
same  shall  appear  on  the  coming  in  of  such  report ;  and  that 
the  surplus,  if  any,  be  decreed  to  the  appellant,  &c.;' 
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ALBAHYi 

April,  1824, 

P^^^  Walter  F.  Osgood  and  others,  plaintifib  in  error, 

▼.  against 

C^jJlL^  The  President  and  Directors  of  the  Manhattan  Cour 

PANT,  defendantei  in  error. 


The  mcti  or  admiaaions  of  executors  are  qot  evidence  agaiost  hein  or  dev- 
isees. 

Thus,  a  petition  to  the  surrogate  by  ezeoators,  for  a  sale  of  real  estate  of 
their  t^tatriz,  accpmpanied  with  a  sworn  account  of  the  personal  estate, 
is  not  evidence  to  shew  the  insolvency  of  the  ancestor  at  the  time  she 
conveyed  the  real  estate  in  question  to  certain  persons,  in  an  aotioii  by  a 
creditor  against  her  hein  and  devisees,  seeking^  to  shew  that  such  ooa* 
veyi^nces  were  voluntary  ^nd  fraudulent,  whereby  the  subject  of  then 
became  assets  in  the  defendants'  hands. 

Even  a  judgment  gainst  executors  is  not  evidence  against  the  heir. 

To  make  the  confessions  of  one  man  evidence  against  another,  they  most 
have  si  joint  interest  in  possession. 

The  confession  of  a  grantor,  or  his  executors,  ^fter  the  grant,  are  not  ad- 
^i^ible,  in  evidence,  to  prejudice  the  rights  of  the  grantee. 

Whether  the  confession  of  one  of  a  corporation  aggregate  be  evidence 
against  the  company  ?    ^uere* 

If  improper  evidence  be  given  in  the  court  below,  though  it  bc^  mcr^ 
Gumttlatire,  the  judgmoot  will  be  reversed- 


Error,  from  the  Supreme  Court.  The  action  in  that 
Court  was  assumpsit,  by  the  the  President  and  Directors  of 
the  Manhattan  Company  against  Walter  Franklin  Osgood^ 
Edmund  Charles  Genet  and  Martha  B.  his  wife,  Samtiel 
Osgood  and  Juliana  his  wife,  Susan  AT.  Osgood^  Dt  Witt 
Clinton  and  Maria  his  wife,  John  L.  J^orton  and  Sarah 
his  wife,  and  Hannah  Clinton^  which  Walter^  Martha^  Ju* 
liana  and  Susan^  were  alleged,  in  the  declaration,  to  be  heirs 
and  devisees,  ^nd  Maria^  Sarah  and  Hannah^  heirs  of  Jtfuria 
Osgood^  deceased.  The  acti6n  was  upon  two  promi^aofj 
notes,  the  one  dated  the  25th  Jrdy^  1814,  for  |6000y  paya- 
ble at  90  days,  the  other  the  \Oih  August^  1814,  for  ^500, 
payable  in  60  days,  both  endorsed  by  Maria  Osgood.  The 
memorandum  was  of  October  term,  1815.  The  defendants, 
De  Witt  ClinUm  and  Ahria  his  wife,  John  L.  JiorUm  and  Sa- 
rah his  wife,  aqd  HamuA  Clinion^  pleaded  rienspcr  disceni^ 
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and  the  plaintifis  took  judgmeDt  of  assets  quando  acciderint. 
The  other  defendants,  Walter  F.  Osgood,  Edmund  C.  Genet 
and  Martha  B.  his  wife,  Samuel  Osgood  and  Juliana  his  wife, 
and  Susan  K.  Osgood,  pleaded  the  general  issue,  and  also,  as  . 
to  the  said  JValter,  Martha,  Juliana  and  Susan,  riensper  dis' 
cent  or  devise,  to  which  the  plaintifis  replied  assets  at  the 
time  of  the  commencement  of  the  suit  by  descent  and  de- 
vise. The  cause  was  tried  before  the  late  Mr.  Justice  Van 
Iftss,  at  the  Meuf-Tork  sittings,  in  December,  J 81 6, 

Samuel  Osgood,  the  elder,  was  seised  of  several  houses 
and  lots  of  land  in  the  citjr  of  J^ew-York,  and  made  his  will, 
dated  the  ^th  of  Februarif,  1 793,- by  which  he  devised  to  his 
wife,  Maria  Osgood,  all  the  estate,  both  real  and  personal,  of 
which  he  was  then  possessed,  or  might  be  possessed  at  the 
iime  of  his  decease,  and  appointed  her  sole  executrix.  He 
afterwards  purchased  some  lota  of  land  at  Greenwich,  and 
died  on  the  23(/  of  August,  1613.  Maria  Osgood  was,  be- 
fore and  at  the  time  of  his  death,  seized,  in  her  own  right, 
of  three  several  houses  and  lots  of  land,  situate  in  Cherry- 
street,  in  the  city  of  ^csD-ForAr,  which  she  conveyed  by  three 
several  deeds,  bearing  date  the  3 1^<  of  Jlfery,  1814,  in  consid- 
eration of  lov'e  and  natural  affection,  to  her  three  daughters, 
the  defendants,  Martha  D.,  Susan  K,  and  Juliana,  respec- 
tively. 

Maria  Osgood  made  her  will  on  the  27th  of  July,  1814, 
by  which,  after  several  specific  bequests  of  money  and 
chattels,  and  particularly  several  bequests  to  Walter 
F.  Osgood,  she  devised  the  residue  of  her  real  and  per- 
0onal  estate  to  her  children,  the  defendants,  Martha  B; 
Juliana,  Walter  F*  and5ti«an  K.  Osgood,  and  appointed  the 
defendants,  Walter  F.  Osgood,  Samtul  Osgood  and  ESdmund 
C.  Genet,  her  executors.  The  testatrix  died  on  th^  Sih  Oc- 
tober, 1814,  and  the  notes  in  question,  which  afterwards 
fell  due,  remained  anpaid.  The  real  estate  deirised  was 
heavily  encumbered  by  mortgages. 

A  variety  of  evidence  wlis  produced  at  the  trial,  to  shew 
that,  at  the  time  of  the  conveyance  to  her  daugbtere,  Mn* 
Osgood  was  insolvent ;  and,  for  that  purpose,  the  ptaintiflk 
ako  produced  the  petition  of  ber  executors  to  the  Siirro* 


ALBANY, 
April,  1824. 

r. 
Manhattan 
Company. 
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ALBAwr,  gate  of  the  city  and  county  of  JftmnYork^  dated  Janmry 
^jij;,^^  104A,  1816,  Btating  that  the  personal  estate  of  th«  testatrix 
was  insufficient  to  pay  her  debts,  and  requesting  the  aid  of 
the  Sorrogate  in  the  premises,  pursuantto  the  statute  in  such 
C«iipw»y*  case  oiade  and  provided  ;  to  which  was  attached  an  account 
between  the  executors  and  the  estate,  with  an  account  of  the 
personal  property  and  debts  of  the  testatrix,  omitting  to  say 
when  they  arose,  or  whether  due  when  Mrs.  Osgood  convey* 
ed.  These  accounts  were  sworn  to  by  the  executors  ;  but 
before  any  order  was  made  by  the  Surrogate  upon  the  peti- 
tion, they  declined  proceeding  farther,  alleging  that  tbey  bad 
acted  under  a  misapprehension.  The  admission  of  this  tes* 
timony  wm  objected  to  on  the  part  of  the  defendants,  but  it 
was  received  by  the  Judge,  and  the  defendants  excepted.  A 
considerable  part  of  the  debts  of  the  testatrix  consisted  of 
endorsements  for  the  accommodation  of  WaUer  P.  Osgood. 

The  Judge  chaiiged  the  jury  strongly  in  fiivor  of  the  plain- 
tiSs  upon  the  point  whether  the  deeds  from  Mrs.  Osgood  to 
her  daughters  were  voluntary,  fraudulent  and  void  as  .to  cre- 
ditors ;  and  the  estate  embraced  by  them  was,  consequently, 
as  to  the  plaintiffs,  assets  bj  descent  or  devise,  under  the  is- 
sue joined  on  the  plea  of  rienfi  per  disc^ni  or  devise,  in  the 
hands  of  the  defendants,  who  were  parties  to  that  issue* 

The  juiy  found  a  verdict  for  the  plaintiflx,  on  which  the 
Court  below  gave  judgment,  in  January  term,  1818;  and 
the  cause  came  here  upon  bill  of  exceptions,  containing  the 
above  point  upon  the  admisaion  of  evidence,  with  others 
which  it  is  not  necessary  to  notice* 

The  raaaons  in  support  of  the  judgment  below  were  ren- 
dered, as  in  15  John^  Rep.  ^67-8,  S.  C. ;  (1  Comn^s  Rep. 
€5,  S«  C  tpona  qutsikm^of  ^mendmenU) 

8.  Jbn^t,  for  the  plaintiffs  in  error.  The  Judge  decided 
errpneoiisty,  in  admitting  the  petition  and  schedule  presented 
to  the  Surrogate  by  the  executors  of  Maria  Osgood,  as  com- 
petent evidence  to  show  that  she  was  indebted  on  the  ai«t 
of  ibjf,  1814,  and.  also  (sobsequently  to  that  day)  at  the 


}  tiflM  of  h^  death ;  and  eipecially  in  admitting  tiie  petition 
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and  schedule  as  evidence  against  those  who  had  never  sign- 
edy  or  in  any  way  admitted  or  recognized  them  as  true. 

In  Chancery,  the  answer  of  one  defendant  will  not  be  lis- 
tened to*  as  evidence,  even  against  his  co-defendant.  This  is 
upon  a  principle  which  applies  with  moch  greater  force 
here,  where  admissions  out  of  Court,  by  third  persons,  not 
parties,  are  insisted  upon  as  taking  away  the  rights  of  these 
grantees,  {Phanix  v.  Dey  ^  others^  5  John.  Rep*  412.  Grant 
V.  U.  Slaits  Bankj  1  Caines^  Cos.  Err.  121.  Leedt  v.  The 
Mar»  Ifu*  Co.  2  Wheat.  380.)  The  answer  of  a  minor  by 
his  guardian  is  never  received  as  evidence  against  the  for- 
mer ;  nor  will  the  confession  of  one  partner  implicate  an- 
other, unless  made  during  the  continuance  of  the  joint  busi- 
ness, and  in  relation  to  the  partnership  estate.  The  petition 
and  schedule,  though  sworn  to,  were  no  more  than  a  mere  ex 
parte  dtpotition  ;  and  it  is  a  most  dangerous  relaxation  ot 
the  rules  of  evidence,  to  say  that  this  shall  be  evidence 
against  a  stranger.  What  connexion  is  there  between  exec- 
utors and  heirs  which  makes  the  acts  of  the  former  evidence 
against  the  latter  ?  Their  rights  and  liabilities  are  entirely 
distinct.  {Jackson  v.  Hoag^  6  John,  Rip*  59.)  In  Masovfs 
Devisees  v.  Peters^  Administrators^  (I  Mm/.  437)  it  was 
decided,  that  even  a  judicial  recovery  against  an  executor  is 
no  evidence  'against  a  devisee  or  heir.  Is  a  mere  admis- 
sion of  higher  authority  than  a  judgment  \t  law,  upon 
the  very  question  in  dispute  ?  True,  as  against  the  executors 
themselves,  the  evidence  would  be  admissible ;  but  it  cannot 
be  so  against  a  mere  stranger ;  nor  would  the  admission  of 
one  co-heir  be  evidence  against  another  who  should  be  party 
in  the  very  suit  where  it  was  oflered,  unless  both  should  be 
so  connected  in  the  pleadings  as  to  be  incapable  of  sever- 
ance. Beside,  what  renders  the  decision  in  this  case  more 
strikingly  erroneous  is,  thaf  Walter  F.  Osgood^  one  of  the  ex- 
ecutors who  petitioned,  was  interested  to  charge  the  real 
estate  conveyed. 

Again  :  this  petition  and  schedule  were  not  the  highest 
evidence  which  the  nature  of  the  case  admitted.  The  ori- 
ginal evidences  of  debt  should  b&ye  been  produced  ;  and 
why  not  file  a  bill  of  discovery,  and  ask  the  heirs  themselves 


April,  18S4. 


^16  CASES  IN  THE  COURT  OF  ERRORS 

ALBANY,  for  the  amount  of  the  debts,  instead  of  relying  on  the  ads 
s.0.1^.,^  of  strangers  ?  Johnson  v.  Beardskt,  (15  JaAn.  3)  wts 
Os°:ood  relied  upon  by  the  Court  below  ;  but  the  promise  or  ex- 
Manhattan  c<^utor8,  who  were  also  heirs,  was  there  received  merely  lo 
Company,  fake  the  case  out  of  the  statute  of  limitations.  It  is  well 
settled,  that  evidence  will  be  received  to  take  a  case  out  of 
the  statute,  which  is  too  slight  to  establish  a  debt.  PhUlif/ 
JEr.  192  5  15  Eastj  34,  35;  and  4  John.  Rep.  461,  are  also 
relied  upon  ;  but  these  authorities  do  not  apply.  It  maj  be 
that  where  there  is  a  joint  interest,  a  declaration  bj  ooe  is 
evidence  against  all  who  are  parlies  to  the  suit  in  which  it  is 
offered  ;  that  is  to  say,  where  they  all  constitute  one  person. 
Where  there  is  a  privity,  or  a  joint  demise,  or  the  plea  of 
the  defendants  admits  a  joint  demand,  perhaps  the  same  rule 
applies.  The  authorities  cited  by  the  Court  will  support  a 
class  of  cases  where  a  witness  makes  a  declaration  against 
his  interest,  and  dies.  You  may  then  give  it  in  evidence*)  bot 
even  this  is  limited  to  a  case  where  he  could  testify  to  the 
fact,  if  alive.  No  excuse  but  death  will  then  answer.  Ab- 
stance,  sickness,  Sic.  will  be  unavailable^  Tbe  principle  of 
these  authorities  has  no  application  to  the  present  qaestion. 

J.  V.  Hmry^  for  the  defendants  in  error.  The  petitioo 
and  schedule  objected  to  were  the  act  of  Jlfario.  Osgoois^- 
ecutors.  She  is  the  person  under  whom*tIie  defcodaDts 
claim ;  and  her  executors,  appointed  by  her,  were  acting 
within  the  sphere  of  their  official  duty,  recognized  and  re- 
quired of  them  by  the  statute,  (1  R.  L.  450-1,  *.  22.)  Tbej 
liad  po\^er,  by  this  statute,  to  obtain  a  Surrogate's  order,  and 
sell  this  very  real  estate  which  the  defendants  complain  was 
aflecfed  by  their  act.  As  the  personal  representatives  of  tbe 
testatrix,  they  rendered  an  account  of  her  debts  with  a  view 
to  a  payment  of  her  creditors.  They  confined  IhcmseWesto 
the  personalty,  and  in  this  view  their  acts  arc  the  most  sat- 
isfactory evidence  of  what  she  owed.  No  person  could  per- 
form this  duty  except  the  executors,  and  for  this  par- 
pose  they  stood  in  her  place.  Suppose  \ve  had  offered  to 
shew  an  oral  admission  of  the  executors,  that  when  Mrs.  Os- 
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good  executed  this  conveyance  dhe  was  indebted  to  the  M(tn» 
hat(fin  Company  ^10,000.  Would  ndt  this  evidence  be  ad- 
missibfe  ?  Recollect  it.was  not  offered  to  charge  the  defendants 
below  directly  with  a  debt,  but  to  establish  the  collateral 
fact  of  insolvency  ?  One  of  the  executors,  Walter  F.  Osgood^ 
and  Mrs.  Qenet,  the  Wife  of  another,  and  Juliana;  the  wife 
of  Siamuet  Osgood,  were  also  deviseiss,  having  a  coinifaon  in* 
terest  with  the  other  defendants,  in  the  land  ^  and  their  actil 
were  rbceived  merely  as  (evidence,  prima  facie,  that  Mrsi 
Osgood  was  indebted — nothing  more-  We  are  asked,  why 
not  file  a  bill  of  discovei^  ?  For  what  end  ?  Had  we  done 
this,  we  should  have  been  referred  to  the  Surrogate's  office^ 
Mauon^n  Devisees  v.  Peler'^e  Administrators,  (1  Munf.  437) 
does  not  apply  ;  because,  in  that  case^  the  judgment  waa  of- 
fered as  direct  and  conclusive  evidence  to  charge  the  realty^ 
Here  it  was  merely  one  item  in  the  proof  to  shew  the 
intent  of  the  conveyance.  It  was  not  to  charge  the  defen- 
dants with  a  debt,  though  this  might  be  the  consequence  of 
establishing  the  fraudulent  intent.  Several  analogous  cases 
are  cited  in  1  Phillips'^  Ev.  191,  193,  193;  Among  these 
are  the  entries  and  declarations  of  deceased  persons;  The 
signing  a  bill  of  lading  by  a  master  of  a  vessel*  is  admissible 
to  charge  the  insurer,  at  the  suit  of  the  cobsignee.  {Haddoib 
▼.  Parry,  3  Taunt.  Rep.  303.)  So  declarations  by  a  person 
having  a  joint  interest  with  the  party,  {f  PkiL  Ev.  72, 2  Ami 
td.)  or  by  a  rated  parishioner  upon  a  question  of  settlement^ 
are  admissible.  {The  King  v.  The  Ink,  of  Hardwick,  1 1  East, 
578.)  Gilb.  Ev.  59,  Lond.  id.  1791,  note  (v),  states  a  case 
of  covenant  ag&inst  two  defendants,  and  the  affidavit  of  on^ 
was  received  as  evidence  against  both.  Suppose  a  partner 
of  the  ancestor  should  acknowledge  a  debt  due  from  the 
firm — would  not  this  be  clearly  admissible  in  evidence  against 
his  heirs  or  personal  representatives  ?  The  objection,  how- 
ever, if  it  prevails,  will  merely  be  the  foundation  of  a  nef^ 
triah 


April,  18^. 
Osgood 

V. 

Manhattaa 
Cojupaof^ 


Talcoii,  (Attorney  Geberal)  in  reply^  It  is  not  disputed^ 
that  in  order  to  charge  these  defendants,  L^iiras  necessary  to 
shew  that  the  ancestor  was  insolvent  when  she  conveyed  j 
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ALBANY,     or,  at  any  rate,  so  much  in  debt  as  to  authorize  an  inference 
^^Z^^.,^^      of  fraud.     This  was  clearly  necessary,  to  warrant  the  Coart 
Osgood       in  setting  aside  a  conveyance  to  the  children.     To  snpport 
Manbattatt     ^^^^  allegation,  a  statement  signed  by  the  executors,  one  on- 
Companj.     ly  of  whom  is  a  devisee  and  heir,  is  produced.     The  peti- 
tion is  dated  in  May^  1816,  and,  at  the  close,  a  list  of  debts 
is  given,  without  a  single  date  by  which  to  determine  whetb* 
er  they  arose  before  or  after  the  alienation.     Yet  it  was  re- 
ceived to  prove  an  indebtedness,  not  at  the  time  when  the 
inventory  was  made,  (for  this  was  utterly  immaterial)  bat 
that  the  grantor  was  insolvent  two  years  before.  Upon  what 
principle,  if  admissible  at  all,  can  this  schedule  be  received 
to  make  her  indebted  in  1814,  when  she  conveyed  ? 

But  it  was  not  admissible  for  any  purpose  against  the  de- 
fendants below  ;  and,  if  so,  no  matter  what  other  evidence 
was  given — there  must  be  a  new  trial.  (Marquand  v.  fVM, 
16  John.  SO.) 

In  the  first  place,  it  was  not  the  best  evidence.  The  cre- 
ditors themselves  should  have  been  called,  and  the  proper 
documents  produced  and  proved  by  witnesses,  to  establish 
the  debts,  where  there  were  such.  The  executors  did  not 
know  what  the  debts  were.  They  had  probably  been  told 
that  they  were  so  much  ;  but,  on  oath,  the  creditors  might 
not  have  sworn  to  it. 

Again  :  it  is  enough  that  the  suit  was  against  heirs  and 
devisees,  but  the  acknowledgment  by  executors ;  and  the 
question  is,  not  whether  one  may  charge  property,  bj 
bis  confession,  in  which  he  is  interested,  but  property  in 
which  he  has  no  manner  of  interest.  It  is  said,  that  the  evi- 
dence was  not  to  charge  the  defendants  with  a  debt ;  but 
this  is  a  mistake.  It  was  to  make  them  liable  in  every 
sense  of  the  word.  Even  their  persons  were  to  be  made 
'  liable  to  a  ca,  sa.  It  is  also  said,  these  executors  were  act- 
ing in  reference  to  personal  pi'operty,  and  hence  their  acts 
did  not  aflect  the  realty.  We  complain  that  their  acts  wei« 
*  made  to  have  the  latter  effect.     The  decision  of  the  Court 

below  puts  it  in  their  power  to  charge  the  realty,  and  thej 
have  done  so.  Ito  case  of  Mason^s  Devisee  v.  Peter^s  Ad^ 
ministraiors^  (1  Munf.  437)  is  conclusive.     So  far  as  the  ca- 
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868  cited  from  Phillips  apply,  they  are  not  disputed  ;  but  ho«f  ^ 
IS  it  to  be  shewn  that  Samuel  Ossrood  or  Genet  were,  in  the 
leftst,  interested  ?  True,  they  intermarried  with  heirs  or  de- 
visees ;  but  they  could  not  confess  away  their  wives'  rights. 
Walttr  F.  Osgood  is,  in  fact,  interested  to  have  the  convey- 
ances set  aside  at  the  suit  of  creditors,  as  it  would  relieve 
him  from  the  heavy  incumbrances,  by  mortgage,  upon  the 
lands  devised  to  him  as  one  of  the  residuary  devisees.  In- 
deed, he  gets  nothing  by  the  will  unless  the  conveyances  are 
avoided. 

But  it  is  not  true,  that  the  confession  of  one  will  bind  an- 
other, because  the  one  happens  to  be  interested.     How  is 
this  with  regard  to  joint  trespassers,  who  have  an  equal  inte- 
rest ?    Clearly,  one  cannot  confess  away  the  others'  rights. 
So  of  a  promissory  note,  signed  by  two  jointly ;  the  admission 
of  one  will  not   charge  the  other.     So  the  admission  of 
an  endorser,  though  against  his  interest,  is  not  evidence  to 
ebarge  the  maker,     {^emings  v.  Robinson^  Bam.  436,  2d 
ed.)     But  it  is  said  that  the  confession  of  one,  having  a  joint 
interest,  is  evidence  against  another  having  the  same  inte- 
I'est.     If  so,  you  must  first  shew  that  such  a  joint  interest 
exists.    This  depends   here  upon  the  conveyances  being 
void,  to  establish  which  the  evidence  was  offered  ;  and  the 
proposition  to  admit  it  is  a  perfect  petitio  principii.     Mooers 
v.   White  et  ah  (6  John.  Ch.  Rep.  360)  is  all  fours  with  this 
case.     The  statute  of  limitartions  was  set  up  by  the  defen- 
dants, who  were  executors  and  devisees  ;  but  the  evidence 
was,  that  one  of  the  executors,  as  such,  had  acknowledged 
the  debt  within  six  years.  This  was  overruled  by  the  Chan- 
cellor, as  the  suit  was  to  affect  the  real  estate.  He  said,  even 
as  to  the  statute  of  limitations,  that  the  executor,  as  such, 
could  do  no  act  to  waive  it  as  between  the  creditor  and  the 
heir.     (6  John.  Ch.  Rep.  373.)     in  this  case,  the  evidence 
was  admitted,  not  merely  to  take  the  estate  from  heirs  and 
devisees,  but  from  grantees.  No  matter  whether  the  grantee 
be  a  child  of  the  grantor,  or  a  stranger.     The  principle  is 
the  same.     It  is  still  a  question  whether  an  executor  can 
make  an  acknowledgment  having  a  retroactive  effect  to  take 
the  estate  away  from  a  grantee. 


ALBANY. 
April,  18^4. 

Osgood 

V, 

Manhattan 
Company. 
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ALBANY, 
April,  1824. 


AgaiD,  suppose  Mrs.  Oss^ood  alive.  Could  she  hersdf 
confess  away  the  estate  granted  ?  No.  This  is  clear,  not 
only  upon  principle  but  authority.  {Pha&nix  v.  /)«y,  5  Jokn. 
Rep.  412,  426.)  Why  so  ?  A  contrary  rule  would  place  the 
grantee  in  the  power  of  the  grantor  at  any  distance  of  time, 
and  under  any  change  of  circumstances.  This  is  a  concla- 
iive  answer  in  itself.  In  Ar\iold  v.  Bell^  (1  Hayw*  Rep, 
397,  in  note)  there  was  ajn  attempt  of  this  kind.  The  con- 
fessions of  the  grantor,  made  aft6r  the  grant,  were  offered  in 
evidencfB ;  but  overruled  on  the  ground  that,  though  efi- 
dencQ  against  himself,  they  were  not  so  against  any  body 
else.  If  he  cannot  niake  the  confession  himself,  it  is  very 
clear  that  he  cannot  delegate  the  power  of  doing  it  to  bis 
executors. 

Even  aq  acknowl^dgnient  of  recqrd  by  one  joint  promk- 
«or  i^  not  evidence  against  another.  {Greif  et  aL  v.  Palmtn 
^,  Hodgson^  1  Esp.K  P.  Cas.  135.)  One  co-partner  cannot 
bind  another  by  his  confession  that  they  were  partners. 
{Whitney  v.  Ferrissy  10  John^  Rep.  66)  nor  by  striking  a 
balance  after  a  dissolution.      {Uackhy  v.  Patrick^  3  id,  536- 
Smitkv.  LndloiD,6  lU  267,  269.)  The  King  v.  Harkwick,{\l 
East^  578)  went  on  peculiar  grounds.     A  rated  parishiooer 
made  the  confession  which  was  admitted  against  the  parish, 
and  Ld.  EUenborou^h  said  he  was  substantially  a  part;  to 
the;  suit,  and  it  was  like  receiving  the  admission  of  one  of 
an  aggregate  company  or  corporation.     Even  this  doctrine 
has  b^en  denied  by  very  respectable  authority,     (75U  Pres- 
idenU  ^^.  of  Hartford  Bank  v.  fhrt,  3  Dayh  Cos.  493.) 
But  whether  the  case  cited  on  the  other -side  be  law  or  not, 
it  has  no  resemblance  to  the  present  one. 

The  adnr^ission  of  this  evidence,  then,  being  erroneous,  as 
observed  by  the  gentleman,  a  ventre  de  novo  must  i&sae. 

SuDAM,  Senator.  One  of  th^  questions  presented  for  the 
consideration  of  the  Court,  is,  whether  the  petition  to  the 
Surrogate  by  the  executors  of  Mrs.  Osgood^  stating  that  the 
personal  estate  of  the  deceased  was  insufficient  to  paiy  her 
debts,  and  requesting  the  aid  of  the  Surrogate  in  tbe  prem< 
jses,  pursuant  to  the  statute,  &c»  to  which  was  annexed  i 
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liatement  of  her  personal  effects,  sworn  to  by  the  execu-     /^?'*f^ 
tors,  was  properly  admitted  by  the  Judge  at  the  Circuit,  as      v,^-^-^*^ 
evidence  of  her  insolvency  at  the  time  she  executed  to  her       Osgood 
daughters  the  deeds  of  the  lots  in  Cherry  SlreeU    This  tes-     Manhittan 
timony  was  admitted  by  the  Judge  who  presided  at  the  Cir-     Company. 
cuit ;   and  his  decision  was  con6nned  by  the  Supreme 
Court.     It  now  comes  to  this  Court  on  a  bill  of  exceptions 
to  his  opinion  on  this  and  other  points. 

Having  myself  arrived  at  the  conclusion  that  this  evi- 
/dence  should  not  have  been  received,  it  will  be  unnecessary 
for  me  to  consider  the  other  points  in  the  cause. 

In  order  to  make  out  their  case,  the  plaintifis  below  were     pitintiiTs  be; 
bound  to  shew  affirmatively,  that  the  defendants  were  the  ^^^^  J^^ 
heirs  and  devisees  of  Mrs.  Osgood.     To  do  this,  they  were  affirmatively 
compellable  to  make  out,  in  proof,  that  the  voluntary  con-  W9rehftkt,^e. 
veyances  to  her  daughters  were  void  under  the  statute  to 
prevent  fraudulent  conveyances,  as  to  creditors,  by  reason 
of  her  insolvedby  when  she  executed  the  deeds  ;  and  the 
petition  and  schedule  were  offered  as  prima  facje  evidence 
of  this. 

It  will  be  recollected  that  this  petition  was  never  acted  Petitioo  Mm 

on  ;  and  that  the  executors  declined  proceeding  upon  it,  on  ^f^       ^* 

the  ground  that  they  had  made  it  out  under  a  misapprehen-  Ut^, 

sion.     The  statement  of  the  debts  offered  to  the  Surrogate, 

did  not  specify  the  time  when  they   were  contracted  :  so 

that  we  cannot,  from  this,  decide  whether  they  arose  before 

or  after  the  conveyances  were  executed  ;  and  it  was  made 

by  persons  having  only  an  interest  in  right  of  their  wives,  Extent  of  ex^ 
•      ■  •        •  wwr  t        rt    d^  »       ■      ecaton'  inter* 

9n  the  premises  m  question,  except  Walter  F.  Osgood^  who  ett. 

^  was,  in  fact,  interested  to  avoid  his  mother^s  conveyance. 

It  is  well  settled  that  if  improper  evidence  be  given,  al-     if  improper 

though  it  may  be  cumulative  only,  the  judgment  must  be  re*  *^^*™^„i? 

▼ersed ;  for  we  cannot  say  what  effect  such  evidence  may  have  mmiy  cuma-" 

had  on  the  minds  of  a  jury.  (Marquandr.  Webb,  16  John.  89.)  ^^•'wiu^u 

This  evidence  shoald  not,  in  my  opinion,  have  been  admit-  revened. 

ted,  at  allf  against  either  the  heirs  or  devisees,  admitting 

that  thq  insolvency  of  Mrs.  Osgood,  at  the  time  of  executing 

the  deeds,  rendered  them  void  as  to   creditors.      Upon 

this  point,  1  do  not  mean  to  give  an  opinion ;  but  the  acts 
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AtBANT,      of  executors  ought  not  to  bind   heirs  or  devisee?,  unlesi 
,^.^^.,^^  '    in  the  case  of  an  actual  decree    of  sale  by  the  Sarro- 
Oigood       gate.     In  the  present  case,  too,  the  executors  themselves, 
ManR&ttaii     ^^^  presenting  the  petition,  declined  acting  upon  it.    Un- 
Conipmoy.     der  such  circumstances,  especially,  the  petition  and  sched- 
ule should  not  be  received  against  the  heirs  and  devisees ; 
and  particularly  in  this  case,  where  it  goes  to  charge  them 
personally  with  the  debt  of  the  ancestor.     The  form  of  en- 
tering judgment  for  the  plaintiffs  below,  whether  againsttbe 
lands  of  the  ancestor,  or  against  his  land  and  the  person  of 
the  defendants,  cannot  alter  our  decision. 
Judgment  a-      Even  a  judgment  against  an  executor  is  no  evidence  a- 
SJ^'^iw  *?vil  g^'*^8t  the  heir,  {Mason^s  Devisee  v.  Peter'^s  AdminUlralor,  I 
dence   ^;aiiut  Munf^  437,  455,  456.)      If  this  is  inadmissible  against  tfas 
heir,  merely  to  fix  the  amount  of  the  demand,  upon  what 
principle  can  it  be  said  that  an  ex  parte  statement  by  eiecn< 
tors  (though  under  oath)  shall  be  evidence  for  apuch  more 
important  purpose  \  to  avoid  a  conveyance  of  real  estate, 
and  charge  the  persons  and  estates  of  heirs  and  devisees  as 
upon  a  false  plea< 
gj2»ter'8wii.      it  was  the  duty  of  the  plaintiffs  below  substantially  to 
grsnt.  Dot  ey-  make  out  their  case,  before  the  defendants  could  be  called 
pSSeT^!  upon  for  their  defence  ;  and  to  effect  this,  it  was  neceseaiy 
Hori,  the  con-  fof  them  to  prove  that  the  conveyances  by  Mrs.  Osgood  to 
SSSora.  ^^  ^^^  daughters  were  void.   Could  this  be  done  by  adroissioM 
of  executors,  or  any  other  persons,  who  were  not  grantees? 
I  think  not,     Mrs.  OsgoodPs  own  confessions,  after  she  had 
executed  the  deed  to  her  daughters  could  not  have  been  ad- 
mitted.   {Phanix  v.  Dey,  5  John.  Rep.  412.)  And  will  it  be 
contended  that  executors,  named  in  her  will,  can  make  an 
admission  of  more  effect  than  her  own  ?    It  appears  to  me 
this  point  is  settled  by  the  opinion  o{  the  late  Chancellor  in 
Mooers  V.  White^  (6  John.  Ch.  Rep.  360,)  audjlmoldY.  Belt, 
(1  Hayw.  397,  note.) 
.  f      ^^  ^'^^  ^^  recollected  that  the,  conveyances  to  the  daagh- 

fne  in  prejn-  ters  wcPB  in  severalty.     There  could,  therefore,  be  no  joint 

dice  of  another,  interest  in  them  till  they  were  avoided.    To  accomplish  this, 
not  pecoivaDief  « 

unicn      boUi  any  acts  done  by  the  executors,  wilhoutUie  concurrence  oi 
inlel^m  ^a!  the  devisoei,  could  not  be  used  a9  evidence  upon  any  princir 

^onioB. 
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pie.    To  warrant  receiving  the  adonissions  of  one  in  preja-      Albany, 

dice  of  another,  they  mu8t  have  a  joint  interest  in  possession,      ,^^1^-^, 

not  a  mere  community  of  interest.  {Gratf  et  aL  v.  Palmers  et '  Thallhimer 

al.  1  Esp*J^.  P.  Cas.  135.     Hackley  v.  Patrick^  3  John.    BrinckerhoC 

Rep.  536.   Smith  v.  Ludlow^  6  id.  267,  269.    Whitney  v.  Per. 

riss.lO  id.  66.) 

The  case  cited  at  the  bar,  of  the  King  v.  Hardwick^  (11  Whether  oon- 

Eastj  5780  does  not  affect  the  question.     There  the  admiss-  corporator  is  e- 

ion  of  a  parishioner,  liable  to  be  assessed  for  taxes,  was  re-  '^^^^^^  *?^* 
^  '  '  a  corporaUOiii 

ceived,  on  the  ground  that  the  parish  was  sm  aggregate  com^ 
pany  of  which  he  was  a  member.  Beside,  I  think  the 
ground  upon  which  that  case  was  put  very  questionable,  at 
least ;  and  I  find,  that  in  Connecticut^  it  has  been  directly 
overruled  as  to  a  corporation  aggregate.  (Hartford  Batik  r. 
Har/,  3  Day,  493.) 

On  the  whole,  I  am  of  opinion  that  the  evidence  was  im- 
properly admitted  ;  that  the  judgment  must,  therefore,  be 
reversed  ;  that  the  record  be  remitted  ;  and  a  venire  de  nono 
issue  from  the  Court  below. 

The  Court  being  unaninimously  of  (his  opinion,  it  was 
thereupon  ORDERED,  ADJUDGED  and  decreed,  that  the  judg-- 
ment  of  the  Supreme  Court  be  reversed,  with  costs  in  er- 
ror, to  be  taxed,  for  the  plaintiff*  in  error  ;  and  that  the 
transcript  be  remitted  to  the  said  Supreme  Court ;  and  that 
the  said  Court  award  a  venire  facias  de  novo* 

Sanford,  Chancellor,  being  a  stockholder  in  the  compa- 
ny, gave  no  opinion. 


Peter  Thallhimer,  plaintiff*  in  error, 

against 

George  Brinckerhoff,  defendant  in  error. 

a.  7!,  who  claimed  la&d  as  heir  at  law  of  his  father,  and  who  was  about 
to  conuneoce  suits  to  recover  the  possession  of  it,  entered  into  an  ag^ree* 
ment  with  the  plainti£^  who  had  married  his  sister,  by  which  he  cove- 
nanted in  consideration  of  the  premises,  &c«  to  convey  to  the  plaintiff 
the  one  fourth  part  of  the  property  which  shoald  be  recovered ;  and 
the  plaintiff,  in  consideration  of  such  covenant,  &c.  promised  H,  71  to 
pay,  beat-  and  sustain  the  «pe  half  of  all  the  expenses  wbioh  mig^ht  ocetnr 
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ALBANTf  iii  the  proMcution  of  the  intended  «aitB,  &c.    The  defeodeot  who  drew 

April,  1824.         the  agreement,  and  suberibed  it  u  a  witness,  as  attorney  of  H.  7.,  umI 
^■^'^^^^       .     the  plaintiff  brouglit  actions  of  ejectment  against  the  persons  in  popes- 
V  '™*'^        ■****  **^  the  land  ;  knd  afterwards,  by  virtue  of  a  power  of  attorney  iirea 
Brinokerbe£        -^*  ^-^  ^'^^  ^hat  purpose,  bat  wilhdiit  the  knowledge  of*  the  plaiatifl^  com- 
promised with  the  tenants,  and  received  from  them  a  large  sum  of  money. 

In  an  action  uf  assumpsit  for  money  had  and  receiyed  to  the  use  of  the 
plaintiff,  brought  by  him  to  recoyer  one  fourth  part  of  the  money  so  re- 
ceived by  the  defendant :  fulii,  that  the  agreement  between  the  plaintiff 
ilnd  H.  T,  was  valid,  and  not  illegal  and  void  within  the  provisions  of  the 
act  to  prevent  and  punish  ehampetry  and  maintenance,  (seu.  24,  c4.  87, 1 
12.  Ll  172)  and  that  the  plaintiff  could^  therefore,  recover  against  the  de- 
fendant 

Held,  also,  thai  general  indebUalm  atswnpnt  for  money  had  and  reeeired 
was  the  proper  form  of  action. 

Held,  also,  that  the  non-joinder  of  H,  T.  was  no  objectiotf. 

History  of  the  law  in  relation  to  champerty,  maintenance  and  barratry. 

It  was  a  principle  of  the  common  law  that  a  chose  in  action  could  not  be 
transferred;  but  this  is  now  reversed;  though  at  this  day  a  part  of  a 
chose  in  action  cannot  be  tninvferred. 

The  cdmmoft  law  rule  never  prevailed  in  Courts  of  llquity. 

To  maintain  the  suit  of  another^  is  onlawfol,  anleas  the  person  wmi- 
tainhig  has  soma  interest,  in  the  subject  of  the  suit,  distinct  from  what  be 
may  acquire  by  the  agreement  to  maintain,  or  is  connected  with  the  suitor 
in  some  social  relation  ;  but  where  one  has  such  an.  interest,  whether  it 
be  great  or  small,  vested  or  contingent,  certain  or  uncertain,  he  may 
maintain.  So  wh^re  thefe  is  consanguinity  or  affinity  bgtwc^en  the  soitor 
and  him  whogires  aid  to  the  suit,  the  latter  lAay  maintain. 

The  relation  of  landlord  and  tenant,  master  and  servant,  acts  of  charity  t» 
the  poor,  and  the  exercise  of  the  legal  profession,  are  also  cases  in  whicfa 
it  is  not  unlawful  to  maintain. 

The  laws  against  ehampetry,  &c.  Wer^  intended  to  prevent  the  interfer- 
ence of  strangers,  having  no  pretence  of  right  in  the  subject  of  the  salt, 
and  standiiig  in  no  relation  of  duty  to  the  suitor. 

The  above  rules  and  exceptions  extend  both  to  champerty  and  maintea- 
ance;  the  latter  being  the  generic  term,  including  champerty,  which  is 
maintenance  in  a  particular  form,  vix.  upon  a  contract  to  ^vide  the  sub- 
ject of  the  suit 

A  husband  whose  wife  may,  by  possibility,  be  heir  of  one  who  daiHi 
knd,  may  maintain  the  suit  of  the  claimant,  brought  to  reoever  tfi^h^t 
upon  an  agreement  to  have  part  of  the  land. 


Error  from  the  Sapreme  Court,  upon  a  bill  of  excep- 
tions. Judgisent  was  rendered  for  the  defendant  belovr, 
who  was  also  the  defendant  in  this  Coort,  upon  facts  which 
are,  to  every  material  purpose,  detailed  in  the  report  of  the 
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lame  cause;  as  it  came  before  the  Supreoie  Court,  (20  JohH.     AtaiNr, 
Rep.  386)  in  Jattuati/  term,  1823.  ^^^i^ 

Thallhimcr 
S,  G.  Huntington^  for  the  plaintiflTin  error.  /    ▼. . 

I.  The  agreement  between  TeZ/er  and  the  plaintiff  was  ™* 
legal  and  binding  upon  the  parties.  The  objection  is,  that 
the  plaintiff  was  guilty  o^  maintenance  or  champerty,  by 
the  act  of  entering  into  it,  and  that  it  is,  therefore,  void. 
Maintenance  is  defined  to  be  an  officious  intermeddling  in  a. 
suit  that  no  way  belongs  to  one,  by  maintaining  or  assist- 
ing either  party  with  money  or  otherwise,  to  the  disturbancii 
of  the  community,  by  stirring  up  suits.     (4  BL  Com.  134, 

135.  3  Bum.  /.  116.  2  Chit.  C.  L.  233,  note  {a).  5  Com. 
Dig*  16,  Maintenance,  (J).)  Champerty  is  a  species  of 
maintenance,  being  a  bargain  with  a  plaintiff  or  defendant 
to  divide  the  land  or  other  matter  sued  for,  between  them, 
if  they  prevail  at  la\V.     (3  Burn.  /.  116;     4  BL  Com.  134^ 

136.  ^  Chit.  C.  L.  233,  note  (a).  5  Com.  Dig.  16,  Main- 
tenan'ce,  {A,  1,  2).  If  a  man  have  any  interest  in  the  subject 
of  the  agreement  about  which  the  suit  is  to  be  brought  or  iS 
depending,  this  is  not  maintenance,  be  the  interest  niever  ^6 
l-emote.  {Hawk.  P.  C.B.  l,cA.  83,  5. 1,  13,  17,  18,  21,  22i 
Wickhdm  v.  Conklin^  B  John.  Rep.  220.  3  Burn.  J.  lit* 
Bac.  Aht.  Maintenance,  (B). 

Here  is,  we  contend,  such  an  interest  in  the  plaintiff  as 
legally  entitled  him  to  make  this  arrangement.  Teller  ad*  * 
tnitted,  by  his  agreement^  under  seal,  that  the  plaintiff  in- 
termarried with  his  sister,  and  had  an  equitable,  though  not 
a  legal  interest  in  the  subject  of  the  agreement ;  that  this 
interest  in  the  plaintiff  was  a  consequence  of  the  marriage. 
No  such  interest  could  have  been  communicated,  unless 
there  had  been,  at  least,  an  equitable  one  in  the  wife.  Our 
case,  then,  is  made  out  by  the  agreement  itself,  which  must 
be  taken  as  conclusive  between  the  parties,  and  upon  all 
elaimtng  under  them.     (1  Phil.  £p.  355,  2d  Am.  ed.) 

The  plaintiff,  then,  having  an  interest,  all  the  authorities 
agree  that  he  may  maintain  the  action.  The  extent  of  th« 
interest  is  no  where  made  the  criterion.  (2  RoL  Abr.  115. 
Bro.  Abr.  Maintenante,^  pi.  7,  14,  17.)    Nor  is  it  necessary 
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ALBANY,     that  the  interest  should  be  vested  or  eertain — a  contingeDt 

Apnijt824,    interest  is  enough.     (2  Rol.  Mr.  117.  1  Hawk.  P.  C.  B.  I, 

Thallhimer     ch.  83,  8.  13,  14.) 

Brinckerhoff.  ^^^  ^^'®  states  that  Thallhimer  married  the  sister,  not  a 
Bister  of  Teller^  thus  implying,  in  terms,  that  she  was  his  on- 
ly sister  ;  nor  is  there  evidence  that  he  had  any  other.  He 
having  no  children,  (and  it  is  not  shown  that  he  had  any) 
she  was  the  next  heir.  Being  the  next  heir,  or  one  of  the 
next  heirs,  her  husband  had  a  clear  right  to  contract.  In- 
deed, a  mere  possibility  of  future  interest  is  enough.  (15 
Vin.  162,  Maintenance,  (H).  1  Hawk.  B.  1,  c*,  83,  s.  13, 
14.  id.  ch.  84,  s.  19.  Bro.  Maintenance^  15,  18.  1  Sac* 
Mr,  576,  tii.  Champerty.     2  Inst.  563-4.) 

2.  But  if  the  agreement  were  illegal,  the  defendant  can- 
not  take  advantage  of  it.  Teller,  having  acted  under  the 
agreement,  has  no  right  to  object ;  and  if  so  with  him,  it  is 
the  same  with  the  defendant,  who  acts  under  him,  and  is 
bound  by  the  relation  of  attorney.  He  can  do  nothing  ex- 
cept what  7e//«r  authorizes  him  to  do.  Suppose  that,  at  the 
Circuit,  the  defendant's  counsel  had  set  up  the  statute  of 
limitations,  but  the  defendant  himself  had  risen  and  told 
them  to  waive  this*  and  declined  all  advantage  from  it; 
would  not  the  counsel  have  been  bound  by  his  acts  ?  Cer- 
tainly. To  defend  upon  such  ground,  they  must  maintain 
an  authority  to  do  it,  derived  from  their  client.  So  with  die 
defendant  here.  He  should  have  shewn  that  his  client  ta- 
thorized  him  to  withhold  from  us  our  just  due  upon  the 
agreement ;  jthat  Teller  objects  to  our  recovery,  and  author- 
izes him  to  do  so.  He,  for  aught  that  appears,  is  willing  that 
we  should  have  the  full  benefit  of  the  arrangement.  There 
16  no  evidence  that  Brinckerhoff  eyev  settled  with  him.  The 
inference,  in  the  absence  of  proof  to  the  contrary,  is,  thathe 
is  perfectly  willing  to  do  us  justice. 

3.  The  money  received  by  the  defendant  was,  as  to  one 
fourth  part,  received  by  him  to  the  use  of  the  plaintiff. 

H.  Bleecker  «Jr  A.  Van  Vechten,  for  the  defendant  in  error, 
made  the  following  points  :  I.  That  Henri/  R.  7>//er  should 
have  be^n  joined  with  the  plaintiff  in  the  action.     (ZieU  v. 
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Exrs.  of  Campbell^  2  John.  Cos.  382.)  2.  An  action  of  assump-     Albany, 
Bit  cannot  be  sustained  for  the  money  claimed  by  the  plain-      I^IL^^.^ 
tiff,  because,  by  the  agreement  between  Teller  and  him,  the     ThaUhimer 
plaintiff  was  to  have  one  fourth  of  the  land,  not  the  money  re-   Brinckerhoff. 
ceived  for  it.     The  casxts  fadtris  between  the  parties  never 
occurred.     3.  The  agreement^as  void,  within  the  statute 
to  prevent  champerty  and  maintenance,  and  the  plaintiff  can 
derive  no  right  of  action  from  it  against  the  defendant.     4. 
The  plaintiff  ought  to  have  proved  notice  to  the  defeodant, 
to  pay  the  proportion  of  the.  money  claimed. 

It  is  true,  the  tst,  2d  and  3d  points  were  not  expressly 
made  at  the  Circuit ;  but  we  have  a  right  to  present  them 
hftre  ;  especially  those  which  it  is  plain  could  not  have  been 
obviated  by  any  additional  proof.  {Betkman  v.  Frosty  18 
John.  544.)  This  is  clearly  so  with  the  objection  of  the  non* 
joinder,  and  the  form  of  the  action,  being  for  money  instead 
of  the  breach  of  the  special  agreement.  Both  of  these  ob- 
jections arise  from  the  nature  of  the  transaction. 

The  third  point  is  the  principal  one.  As  to  this  the  de- 
fendant was  not  put  upon  his  defence.  It  is  said,  be  should  ' 
bftve  proved  this  and  that ;  but  the  obvious  answer  is,  that  he 
had  no  cl\ance  to  prove  any  thing.  The  cause  was  arrested 
upon  the  insufficiency  of  the  plaintiff^s  proof;  and  it  would 
be  unreasonable  to  infer  any  thing  against  the  defendant,  for 
lack  of  evidence,  which  the  Circuit  Judge  pronounced  to  be 
idle  and  unnecessary. 

The  agreement  was  void.  The  statute,  (1  R,  L,  172,  $. 
1 )  provides,  that  no  officer  or  other  person  shall  take  upon 
him  any  business  that  is  or  may  be  in  suit,  to  have  any  part 
of  the  thing  in  plea  or  demand  ;  and  no  person,  upon  any 
fiuch  agreement,  shall  give  up  his  right  to  another;  and  eve- 
ry such  conveyance  or  agreement  shall  be  void ;  and  every 
person  who  shall  maintain  any  plea  or  suit  in  any  Court,  for 
lands,  &c.  to  have  part  or  prpiit  of  them,  shall  be  pun- 
ished by  fine  and  imprisonment ;  but  this  act  shall  not  pro- 
hibit any  person  to  have  counsel  of  persons  duly  licensed,  or 
of  his  parents  and  next  friends.  We  rely  upon  these  pro- 
visions. The  other  sections  of  the  statute  provide  against 
huying  titles,  and  simple  n^aintenance.     The  latter  is  mere- 
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4LPAi!^,     I7  aiding  another  in  a  suit.     Champerty  is  where  a  man 
^J^^),^^^,^^     agrees  to  maintain  th^  suit,  upon  condition  to  have  part  o( 
Thalibimer    the  thing  in  dispute.     This  was  the  view  taken  of  the  sub- 
Brinokerhofl;  J€Ct  in  Jackson  v.  Ktichum^  (8  John.  Rep.  479.)    The  Court 
aay,  the  established  doctrine  is,   that  a  purchase,  or  eveii 
gift  of  the  land,  while  a^suit#is  pending  concerning  it,  if  it 
be  made  with  a  knowledge  of  the  suit,  and  be  not  the  con- 
Bummation  of  a  pre^vious  bargain,  nor  founded  on  the  ties  of 
^lood,  is  within  the  purvievy^  of  the  statute.     An  agteeoient, 
in  conteniplation  of  a  suit,  is  equally  void  as  if  it  bad  been 
the  consummation  of  a  contract  founded  in  maintenance. 
This  is  obvious  from,  the  words  of  the  statute,  as  cited  and 
commented  upon  in  the  last  case*     If  the  agreement  relate 
to  what  is  G>r  may  be  in  suit,  it  i^  void.     The  Court  adopt 
the  ancient  doctrine,  in  its  full  exteat,  and  say  that  our  stat- 
ute is  even  niore  explicit,  in  avoiding  the  agreement,  than 
the  old  ones,  of  which  it  is  s^  transcript.     {li^tsU  1,  ch,  35, 
28,  49,  anrf  28  Ed.  1,  cA.  11.) 

It  was  said,  in  the  Court  below,  that  here  was  no  adverse 
possession  ;  hut  this  is  immaterial.  Even  if  Teller  had  been 
in  possession  himself^  a  defendant  in  ejectment,  or  expecting 
to  be  a  defendant,  it  is  plain,  from  Jackson  v.  Ketchum^  the 
agreement  would  have  been  void,  aa  an  act  of  champerty. 
The  statute  forbids  one  taking  upon  himself  any  thing  in 
plea  or  denr^anA  ;  and  the  present  is  the  very  case  within  its 
contemplation  and  its  terms.  You  could  not  illustrate,  the 
oflence  in  plainer  and  stronger  language  than  is  presented  by 
the  bill  of  exceptions.  The  agreement  looks  to  an  adverse 
possession,  if  this  were  necessary.  Suits  were  to  be  brou^t 
for  the  purpose  of  getting  into  possession.  These  would 
have  been  unnecessary  had  there  be^n  no  adverse  possess- 
ors of  the  land.  Had  the  possession  been  in  acknowledged 
subserviency  to  Teller^ s  title,  there  would  have  been  do  sha- 
ring of  expense  in  order  to  vi^icate  the  right.  But,  we  re- 
peat, it  is  enough  that  the^usines  was,  or  might  be  in  suit, 
and  that  the  plaintiff  was  to  have  a  part  of  the  thing  in  de- 
mand. No  explanation,  however,  was  offered,  to  take  the 
f  ase  out  of  the  statute*  If  adverse  possession  be  an  iogre* 
^icnt  of  the  offcincc,  why  was  it  not  negatived  by  proof  at 
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(he  trial  ?   If  suits  for  the  recovery  were  not  necessary,  why     Albany, 
was  this  not  shewn  ?  ^^^^^l^' 

All  that  has  been  set  up  in  Tindication  of  the  agreement  Thallhimer 
is,  that  the  plaintiff  intermarried  with  the  sister  of  Teller,  ^^^^^^YiolL 
and  thus  acquired  an  equitable  interest.  It  is  true,  that  a 
certain  interest  would  take  the  case  out  of  the  9th  section 
of  the  statute,  which  relates  not  to  champerty,  but  mainten- 
ance. But  even  if  this  be  holden  maintenance,  here  is  no 
such  intisrest  as  will  form  an  exception.  Wickham  q.  U  v« 
Conklin^  (8  John.  Rep.  220)  cited  on  the  other  side,  was  a 
case  of  mere  mainlenauce  ;  and  an  exception  was  allowed. 
This  was  on  the, ground  that  the  defendant,  Conklin^  was  a 
cestwf  que  trust  of  the  land  in  dispute,  and  prosecuted  for 
his  own  benefit.  He  had  a  plain,  defineable,  equitable^  sub- 
sisting interest,  which  might  be  enforced.  Not  so  here. 
Thallhimer  had  no  right  but  what  he  was  to  acquire  by  force 
of  the  agreement  itself.  It  is  said,  this  admits  the  wife's  in- 
terest Not  so.  It  admits  the  facts  stated  in  it ;  and  these 
show  no  interest  whatever.  Does  an  admission  that  A  is 
the  sister  of  B  shew  her  to  be  bis  heir  ?  The  amount  of 
the  admission  in  the  agreement  is,  that  she  had  a  just  right, 
not  equitable.  Had  it  stated  an  equitable  right  as  the  conse- 
quence of  the  relation,  the  conclusion  would  have  been 
false.  How  could  Mrs.  Thallhimer  ever  have  enfprced  a 
right  growing  out  of  these  circumstances  ?  Teller  is  admit- 
ted to  be  the  heir  at  law.  It  appears  bis  father  died  before 
the  statute  of  descents,  and  he  was  the  sole  heir,  being  the 
eldest  eon.  A  Court  of  Equity  could  not  assist  her.  The 
interest  is  altogether  ideal  and  intangible.  The  right  to  real 
iestate  is  settled  by  the  law,  and  there  can  be  ho  right  not 
founded  on  this  basis.  The  law  can  draw  no  conclusion  of 
right  from  such  premises  as  are  stated  here,  and  the  infer- 
ftnce  sought  for  has  nothing  to  support  it.  Suppose  a  man 
attempts  to  devise  land  by  an  instrument  attested  by  two 
witnesses  only  ;  could  it  be  pretended,  that  the  devisee  had 
any  equitable  or  legal  right  ?  His  friends  might  think  so,  but 
the  law  would  treat  him  as  a  perfect  stranger.  (2  BL  Com. 
13.)  It  would  never  allow  an  exception  which  could  be 
satisfied  by  the  mere  fancy  of  the  claimant,  but  refers  to  such 
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ALBAN7,     an  interest,  only,  as  itself  would  recognize  and  enforce ;  oth- 
I^JJ,;^,.^^*    erwise  its  provisions  might  be  evaded  at  pleasore.     If  Mrs* 
Thallhimer    Thallhim^r  bad  such  a  right  as  the  law  acknowledges,  on  the 
Brinckcrhofl:  8^^""^  taken,  that  she  might  possiblj  inherit,  uncles,  cousins, 
&c.  come  within  the  same  rule.     All  the  relations  maj  pos- 
sibly inherit.     Would  this  remote  chance  entitle  them  to 
bring  suits  for  the  land  ?    A  defendant  may  thus  lie  at  the 
mercy  of  a  whole  community  of  relations,  bringing  suits  up- 
on an  agreement  to  divide  the  spoil.     Indeed,  the  moment 
you  go  beyond  the  heir,  you  launch  beyond  all  rule,  and  vir- 
tually repeal  ihe  statute.    Then  if  the  interest  does  not 
take  the  case  out  of  the  statute  of  maintenance,  (the  9th  sec* 
tion)  a  fortiori  it  will  not  out  of  the  statute  of  champerty, 
(the  1st  section.) 

Does  the  case  come  within  the  exception  in  favour  of  li* 
Sensed  counsel,  or  parents,  or  next  friends  ?  (1  R.  L*  172, 
8*  1.)    Does  taking  coansel  excuse  the  buying  and  selling, 
or  contracting  to  have  part  of  the  thing  in  dispute  ?  The 
enacting  clause  prohibits  this  to  all,  including  counsel  and 
friends.    Among  all  the  authorities  cited,  there  is  but  one 
which  mentions  an  exception  in  the  case  of  champerty, 
where  the  thing  may  be  conveyed.      That  is  I  Hawk.  JB.  1 
cA.  84,  £.  1*9.     This  was  cited  and  relied  on  by  his  honor 
Judge  Woodworthy  whoMtssented  from  t^^e  Court  below.   (30 
John,  Rep.  401.)     And  if  this  be  law,  it  is  against  the  plain 
terms  of  the  act     Hawkins  is  writing  under  the  general  head 
of  maintenance,  of  which  he  treats  champerty  as  a  subdivi^ 
sion ;  and  this  section  1 9  is  the  only  one  in  which  he  has 
mentioned  such  an  exception  under  this  head.     He  cites 
Ld.  Coke^  and  all  that  he  says  is  taken  from  the  Year  Baohm 
The  two  offences  of  champeKy  and  maintenance  may  have 
been  confounded  in  this  single  instance  ;  for  certainly  other 
authorities  are  plainly  to  the  contrary.     It  has  been  repeat* 
tedly  decided  under  the  English  statute,  that  even  attomies 
or  counsel  cannot  agree  to  have  part  of  the  thing  about 
which  they  are  litigating  as  a  compensation  for  their  servi- 
ces  ;  and  why  not  so  as  to  a  next  friend.     Indeed  his  advice 
must  always  be  entirely  gratuitous.    He  cannot  take  fees. 
Why  not  the  same  in  one  case  as  in  the  other,  as  to  sharing 
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the  spoil  ?  Both  are  placed  on  the  same  footing  by  the  eta-  alb  ant, 
tute  of  maintenance,  and  both  are,  in  terms,  shut  out  by  the  ^^i^^^^,^ 
statute  of  champerty.  The  exception  cannot  be  extended  TfaaUhimer 
by  construction.  But,  most  likely,  when  Hawkine  makes^  Brinckerhoff, 
this  exception  of  the  son,  he  must  mean  the  heir*  Thus  the  2 
Inst.  564,  upon  which  he  relies,  says,  *'  In  like  manner,  and 
by  the  like  reason,  if  the  father  be  demandant  in  a;>ract]pe, 
be  may  promise  and  contract  with  the  son  to  secure  him  tlie 
land  after  the  recovery,  and  is  not  anj  champerty  within 
this  act,  and  so  of  any  oihtr  ancestor  and  his  heir  apparent  J*^ 
It  is  plain  that  Coke  means  A»V,  or  why  should  he  add,  '^  so 
of  any  other  ancestor,  or  heir  apparent  V^  In  •&•  88,  5. 
13  (S^  14,  Hawkins  speaks  first  of  remaindermen  and  rever- 
sioners, having  a  vested  interest ;  or  an  interest  which  it  is 
in  no  man^s  power  to'deprive  them  of;  and  he  concludes, 
"  therefore,  an  heir  apparent,  or  the  husband  of  such  heir 
may  maintain  the  ancestor."  Is  it  not  fair  to  conclude  that 
here,  also,  when  he  speaks  of  an  heir,  he  means  one  who 
has  a  vested  interest  as  heir  ?  The  Chief  Justice  who  de- 
livered the  opinion  of  the  Court  below,  understands  Lord 
Coke  to  mean,  merely,  that  the  pendency  of  a  suit  shall  not 
prevent  a  father  making  provision  for  his  son  out  of  the 
thing  in  demand. 

If  the  exception  be  not  limited  to  the  heir  apparent  or 
presumptive,  we  ask,  again,  where  are  you  to  stop  ?  The 
whole  range  of  kindred  may  maintain  suits  with  impunity. 
To  whom  did  it  belong  to  shew  that  Mrs.  Thallhimer  was 
heir  apparent  or  presumptive  ?  It  does  not  follow  from  her 
being  the  sister  of  Teller.    The  agreement  does  not  make 
cot  even  this  plausible  case.     For  aught  that  appears,  other 
persons  were  heirs  of  Teller.    One  fourth  is  to  be  convey- 
ed ;  but  how  does  it  appear  that  Thallhimer  had  an  interest 
in  this,  or  any  other  portion  ?  We  mention  this  to  shew  that 
the  estimate  of  interest  was  merely  arbitrary  ;  that  the  sis- 
ter had  no  real  interest.     When  the  heir  is  allowed  to  main- 
tain, this  relates  to  the  subject  of  his  immediate  expectancy 
or  descent.     If  Mrs.  Thallhimer  had  any  interest,  instead  of 
t>eing  promoted,  it  was  cut  off  by  the  agreement.     The  land 
fv^oald  have  gone  to  her  ;  but  this  agreement  turns  it  over 
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ALfi  Ater,  at>8olutely  to  her  husband,  leaving  her  a  mere  conliogent  io^ 
pn!,  1824  |g,.^gj  in  one  third  of  this  fourth,  as  dowager;  It  is  evident 
Thaiihimei'  that  all  this  languages,  relating  to  her  interest,  was  inserted  in 
finnekerboffr  ^^^  agre^nnent  colorablj  td  avoid  the  statute.  All  the  au- 
thorities cited  against  us,  perhaps  with  the  single  excep- 
tion  we  have  mentioned^  relate  to  maintenance.  The 
1  Hawk.  ch.  83,  f,  20,  says,  "  one  cannot  justify  laying 
out  his  own  money  in  the  cause,  unless  he  be  either  ia(h- 
er,  Or  son^  or  heir  apparent  to  the  partj,  or  the  husband  of 
such  an  heiress  ;^'  though  the  same  section  agrees,  that  a  re- 
mote relation  may  stand  by  and  counsel  at  the  bar.  Thisii 
to  the  samd  effect  as  the  1 4th  section  of  that  chapters  it  it 
said  that  a  Contingent  interest  is  enough.  What  this  contin- 
gent interest  must  be,  will  appear  from  sections  IdandMof 
the  same  chapter.  The  contingency  must  be  such  as  is  set- 
tled and  fixed,  when  the  event  happens ;  and  the  heir,  alone, 
is  an  exception  to  this  rule.  True,  it  b  said,  in  15  Fm. 
163,  (H)  pi.  9y  that  a  brother  may  maintain,  but  the  reason 
is  given,  vi2«  because  he  is  heir  presumptive.  Accordinglj} 
the  same  book  says,  a  brother  of  the  half  blood  cannot,  be- 
cause there  is  no  immediate  possibility  of  his  inheritiDg.  (H) 
The  distinction  between  an  heir  apparent  and  presamptire 
will  be  found  in  2  Bl.  Com.  208.  The  authorities  in  15 
Vin.  Ahr.  168,  (O)  pU  9,  and  Br.  Maintenance^  pL  18,;- 
74,  and  elsewhere,  must  be  understood  in  reference  to  one 
of  these  heirs,  when  they  say  that  the  husband  of  a  cousin 
who  may  be  heir  has  a  right  to  maintain.  This  relates  to  a 
cousin  who  is  heir  presumptive.  Could  a  father  maintain  the 
suit  of  his  son-inlaw  ?  Beside,  these  cases  mean  nnainteD- 
ance  properly  so  called,  and  as  contra-distinguished  fcoia 
champerty.  The  section  quoted  by  Mr.  Justice  WooimoHK 
in  the  Court  below,  (I  Hawk.  B.  I  ck.  83,  s.  20)  will  be 
seen  not  to  embrace  the  present  case. 

The  maintenance  was  not  in  consideration  of  the  relation- 
ship of  these  parties,  but  of  the  land.  It  was  matter  of  profit 
on  both  sides.  We  deny  that  even  heirs  may  contract  in 
this  manner. 

Then,  if  Thallimer  had  a  right  to  maintain  within  the  aa- 
thoritiea,  they  will  not  justify  him  in  this  act  of  cbampertj ; 
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an<l  though  the  Court  might  not  punish  him  criminally,  for  albawt, 
thus  leaguing  to  vindicate  even  a  fancied  right  of  his  own  ^I^pl,^,,-^^  ' 
or  his  wife's,  they  will  declare  the  agreement  void.  ThttUhimet^ 

We  may  be  told  in  the  language  of  Bii//ef,  J.  in  Master  v,  -  grindwrhiff* 
Miller,  (4  T.  R,  340)  that  our  doctrine  is  harsh  ;  but  this  is 
a  subject  for  the  legislature*     The  language  there  does  not 
dpply*     It  related  to  an  assignment  of  a  chose  in  action, 
and  the  question  was  of  maintenance,  not  champerty. 

It  is  said  the  right  to  object  does  not  lie  with  the  defend- 
ant ;  but  we  answer,  the  agreeement  is  void  within  the  ex- 
press terms  of  a  statute  ;  and  being  so,  it  is  as  no  agreement- 
Even  a  party  may  make  the  objection.  Teller  himself 
might  do  so  ;  and,  a  fordori^'his  agent.  The  ground  and 
policy  of  the  objection  is,  that  the  agreement  is  unlawful  and 
criminal,  and  even  if  Teller  has  consented  that  the  defend- 
ant should  hold  the  money  to  the  plaintiff's  use,  this  will 
not  legitimate  the  transaction,  and  render  that  good  which 
was  corrupt  and  void  io  the  beginning.  This  would  enable 
the  parties  to  repeal  a  statute.  That  the  defendant  may  ob- 
ject, we  cite  Whilaker  v.  Cone^  (2  John*  Cas.  58,)  Beldins;  Y* 
Pitkin,  (2  Caines^  Rep.  147,)  and  Hunt  v.  Knickerbacker,  (5 
John.  Rep.  327.)  It  is  clear  that  the  plaintiff  could  never 
have  recovered  the  land.  Then  how  can  he  recover  the 
money  ?  In  addition  to  the  authorities  already  cited  to  this 
point,  and  which  were  referred  to  by  the  Chief  Justice  in 
the  Court  below,  we  rely  on  Bi^g9  v.  Lawrence,^  (3  T  R. 
454  ;)  Clugas  v.  Penaluna,  (4  id.  466  ;)  Morck  v.  Mel,  (3  B.  . 
•Jr  P,  35.)  No  act  or  contract  in  contravention  of  law  can 
be  made  the  foundation  of  an  action. 

3*  Janes f  in  reply.  I  stand  here  to  vindicate  a  contract 
inade  in  perfect  good  faith,  with  a  professional  gentleman, 
the  legal  agent  of  the  plaintiff;  and  which  has  been  acted 
«oder  for  a  number  of  years*  He  was  the  common  attor- 
aey  of  Teller  and  Thallhimer  ;  as  such  he  has  received  their 
money  respectively.  He  claims  to  withhold  it ;  and  unless 
there  is  some  unbending  law  to  which  morality  itself  must 
yield,  I  truAt  we  shall  recover.    The  land  to  be  recovered 
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ALBANT,     belonged  to  the  common  ancestor  of  Teller  and  his  siater ; 
^vlllilj^^'    and  both  had  a  fair  and  equitable  right  to  it.     It  is  true  that 
Thallhimer    Teller  might  have  maintained  the  action  alone  ;  but  io  the 
Brinckerhofi   prosecution  of  the  contemplated  suits,  the  names  of  all  the 
ancestor's  children  might  also  have  been  used.     Instead  of 
taking  either  course,  money  was  received  for  the  land  ex- 
pected to  be  obtained.     We  affi  m  the  transaction,  put  our- 
selves upon  the  Court  and  jury,  and  shew  a  plain  right,  un- 
less the  agreement  is  impeachable  upon  the  ground  of  1^1 
invalidity.     How  does  Brinckerhoff  defend  himself?     By 
shewing  that  he  has  accougted  for  the  money  ?     There  id  no 
pretence  of  this.     After  having  acted  under  the  agreement, 
his  counsel  object  that  it  is  illegal ;    and  a  majority  of  tbc 
Court  below  have  sustained  the  objection.     Convinced  that 
the  dissenting  Judge  was  risjht,  we  bring  our  writ  of  error. 

We  are  met  at  the  threshold  by  several  preliminary  ob- 
jections. One  is,  that  the  action  should  have  been  in  the 
joint  names  of  Teller  and  Thallhimer.  But  even  if  they  bad 
been  partners,  and  the  party,  as  here,  omitted  to  take  ad- 
vantage of  the  non-joinder,  either  in  pleading  or  at  the  trial, 
we  might  have  recovered  in  severalty.  This  is  clearly  the 
rule  as  to  joint  defendants,  who  must  plead  the  non-joinder 
in  abatement ;  and  it  is  the  same  in  regard  to  the  plaintifl*, 
where  there  is  a  total  omission  to  object.  The  defendant 
was  properly  met  by  this  answer  in  the  Court  below.  Even 
if  the  action  should  have  been  joint,  on  the  face  of  the  bill, 
yet  if  the  objection  had  been  made  at  the  circuit,  it  might 
have  been  obviated.  We  might  have  shewn  that  the  de- 
fendant had  settled  with  Teller^  reserving  the  money  for 
which  we  sue,  in  his  hands  for  our  use.  This  would  have 
been  a  severance.  But  the  parties  have  separated  their 
rights  by  the  terms  of  the  agreement.  Thallhimer  was  (o 
have  one  fourth— ye/Zer  three  fourths;  and  the  suit  could 
have  been  brought  in  no  other  form.  The  action  for  money 
had  and  received  is  an  equitable  action,  favoured  by  the 
Courts ;  and  not  to  be  defeated  by  the  technical  rules  appli- 
cable to  many  other  actions. 

We  are  also  told,  that  the  money  was  not  received  in 
pursuance  of  the  agreement ;  that  this  embraced  land  only, 
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and  the  ea$us  faderis  has  not  occurred.     This  goes  to  the     ALBAwr, 
Hierits  of  the  case.    If  Teller  could,  by  a  separate  power,    Apnijm. 
defeat  o«ir  agreement,  tbep^  it  is  true,  we  cannrt  recover  at     Thaiihimer 
all.     Buthvw  is  this?     Suppose  7'e//er  had    ccovered  the   Brinckerhoff 
land,  and  afterwards  sold  it  in  defiance  of  our  right ;  if  the 
agreement   be   valid,   should   we  have  no  remedy  for  the 
money  ?     Will  gentlemen  deny  a  position,  so  well  know^ 
to  the  law,  that  in  such  a  case,  the  money  would  be  substi- 
tuted for  the  land  ?  that  we  might  affirm  the  sale  and  recov- 
er the  money  received  upon  it  ?    The  present  is  that  case. 
By  this  act  of  sale.  Teller  is  made  our  debtor.  So  of  Bnnck- 
erhojr.  the  actual  receiver  of  the  money.     True,  we  might 
have  disavowed  the  act,  and  proceeded  against  Teller  upoa 
the  special  agreement ;  but  we  had,  also,  a  right  to  affirm 
it,  which  we  do   by   prosecuting  our  action  in  this  form. 
Brinckerhoff  h  discharged  from  the  claims  of  Teller  by  our 
recovery.     If  he  had  liens  upon  the  money,  this  should 
have  been  shown.     His  fair  credits  would  have  been  allow- 
ed. 

•  It  is  said  we  were  bound  to  give  him  notice.  Of  what? 
Not  to  pay  the  money  over  to  Teller  F  This  would  have 
been  so  provided  he  had  paid  it  over  ;  which  is  not  pre- 
tended. There  was  no  use  in  giving  notice.  Had  he  paid 
over  without  this,  i  admit  we  should  have  been  driven  to 
\>ur  action  against  Teller,  the  principal. 

But  all  these  formal  objections  were  clearly  answerable 
at  the  trial  by  other  evidence.  The  case  cited  from  the 
18  JoAn^on,  therefore,  does  not  bear  gentlemen  out.  It  is 
of  an  objection  which  goes  to  the  whole  ground  of  action ; 
and  which,  on  its  face,  is  final,  conclusive  and  Unavoidable 
by  any  possible  explanation^ 

The  only  objection  taken,  was,  that  the  agree- 
ment was  void.  This  is  feirly  before  the  Court;  and 
1  shall  proceed  to  consider  it.  This  agreement  recites 
that  Teller  was  heir  to  the  lands  described,  his  inten* 
tion  to  sue  for  their  recovery,  that  the  plaintifT  intermarried 
-with  his  sister,  who  was  justly  entitled  to  a  part  of  them, 
though  not  legally.  Now,  were  all  these  recitals  true,  or  does 
it  He  with  our  own  agent}  who  has  acted  under  them  to  de- 
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ALBANT,     dare  them  false  ?     If  true,  Thallhimer  had,  by  the  inlennar- 

^^^^^.^^^^    riagCj  a  just  right  to  a  part  of  the  land.     It  i«  said,  if  Tdhr 

Thallhimer    was  sole  seised,  then  Mrs.  Thallhimer  could  not  be  entitled 

JBfiiiekerhoil'    '°  ^"^  ^^^  » '^"^  '^  ^^^^  '^  ^  Suppose  the  land  held  advcRcly 
at  the  death  of  the  ancestor,  who  made  his  will  devising  one 
fourth  to  the  sister  ;  hut  which  could  not  take  effect  on  ac- 
count of  the  adverse  possession  :  would  she  not  be  entitled, 
in  the  language  of  every  man  ?    And  would  not  the  beirto 
whom  the  right  should  descend,  be  a  scoundrel  for  withhold- 
ing it  ?     Might  not  such  a  claim  he  called  just  ?   And  would 
Hot  its  justice  be  recognized  by  the  law  ?    Would  an  agree- 
ment to  perfect  such  a  right,  by  a  fiair  course  of  liligaiion, 
deserve  the  epithet  of  injustice  or  corruption  ?   Would  it  be 
void  in  law  ?     If  so,  law  is  not  morality.     We  have,  \  think, 
presented  one  case  of  just  right,  though  without  strict  legal 
title.  Suppose  otiiers  :  that  the  ancestor  had  died  in  possess- 
ion having  made  a  will  which  is  Ipst  \  that  T«//erthe  heir 
knew  this  fact ;  but  as  the  document  was  gone,  nothing  re* 
ijiained  to  shew  the  right :  or  suppose  the  heir  at  the  death 
bed  of  his  father,  who  declared,  in  the  hearing  of. all  hit 
children,  that  he  intended  his  land   for  tlicm  equally;  or 
suppose  the  ancestor  died  the  day  before  an  act  passed  al- 
tering the  course  of  descent  from  the  eldest  son  \.o  the  chil- 
dren in  equal  moieties,   by  which  the  whole  descends  ac- 
cording to  the  ancient  rights  ofprimogeniture  :  the  ncxtdat, 
the  liegislature  declare  the  old  rule  partial  and  unjust ;  shall 
it  be  penal  for  parties  to  use  the  same  language,  in  either  of 
the  cases  supposed,  and  make  arrangements  to  be  at  a  joint 
expense  in  tjie  prosecution  of  such  a  right,  technically  be- 
longing to  one,  but  justly  to  all  ?     Here  is  the  last  case  pre- 
cisely ;  a^n  honest  attempt  by  Telltr  to  carry  the  provisions 
of  our  statute  of  descents  intoeflect.     He  made  a  lair  for 
himself,  in  order  to  do  an  act  of  justice  to  hi?  sister.    Hav- 
ing the  whole  right,  and  entitled  to  the  several  possession,  he 
treats  with  his  brothers  and  sistei^.     The  recovery  required 
expense  ;  was  it  right  that  he  should  pay  the  whole  ?    I^o. 
Accordingly,  the  sister  assumes  the  proper  share  of  expense^ 
pnd  he  puts  the  whole  on  the  same  footing  as  if  it  had  d^ 
l^^nded  in  common.    For  aught  we  know,  the  same  agree- 
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ment  was  made  with  other  broUiere  and  sistera  of  the  fami- 
ly. Is  this  agreement,  then,  subject  to  the  criticisms  which 
have  been  made  upon  it  ?  When  you  look  at  an  agreement 
with  a  view  to  its  constructibn,  you  must  take  it  as  it  is. 
The  strongest  consideration  must  have  been  that  of  consan- 
guinity. Why  give  one  fourth  of  J50,000  for  one  half  often 
or  a  dozAn  lawsuits  ?  The  distinction  attempted  to  be  drawn 
between  the  husband  and  wife  is  without  foundation.  In 
law  they  are  one.  We  are  to  intend  that  the  compromise 
was  for  less  than  the  value. .  Would  Teller  have  made  such 
an  arrangement  with  a  stranger?  He  would  have  found  men 
enough  who,  if  the  agreement  had  been  lawful,  would  have 
assumed  the  aame  responsibility  for  j\  of  the  land.  The 
rights  of  primogeniture  have  been  declared  unnatural  and 
unjust,  by  a  statute,  almost  the  first  which  passed  after  the 
deciai'ation  of  independence.  The  contract  was  to  equal- 
ize the  land.  Does  it  contravene  the  law  as  it  stood  at  the 
time  ?   . 

The  1st  and  3d  sections  of  the  statute  of  champerty,  &c. 
(I  R.  L.  iT3-3)  are  relied  upon  as  embracing  and  avoiding 
the  agreeqient.  If  you  take  the  words  of  the  first  section, 
in  their  broadest  sense,  and  take  a  Ase  where  the  bargain 
tarns  upon  the  consideration  of  having  a  part  of  the  thing  in 
demand,  without  any  other  motive,  it  might  be  void.  But  is 
this  so,  if  any  other  motive  be  mixed  with  it  ?  To  bring  the 
case  within  a  statute  so  highly  penal,  must  not  the  agreement 
be  an  act  founded  upon  the  naked  consideration  of  a  part  of 
the  thing  in  demand  ?  Must  not  maintaining  be  the  sole 
ground  of  the  part  received  ?  If  not  so,  the  motive  takes 
away  the  guilt.  What  was  the  evil  intended  to  be  reme- 
died ?  1  cannot  express-this  better  than  was  done  by  Mi'. 
Justice  Wqodworih^  who  dissented  from  the  judgment  below, 
and  I,  therefore,  refer  the  Court  to  what  he  says,  (20  John. 
Rep.  400.)  The  act  was  levelled  against  strangers,  not  rel- 
atives, either  by  interest  or  blood.  It  was  aimed  against 
intruders,  or,  to  adopt  the  language  of  the  old  act  itself, 
against  impertinent  intruders.  It  never  was  intended  -to^ 
restrain  the  soSi  from  protecting  the  father,  or  the  brother 
^om  advocating  the  cause  of  the  brother.    L appeal  to  the 
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J^^^^^^^^l    'anguage  of  Mr.  Justice  Bidler,  in  Master  y.  MUUr^  (4  T 
s^*^^,^^      R.  340.)     "  It  is  curious,  (says  he)  and  not  altogether  use- 

Thaiihimcr  less,  to  see  how  the  doctrine  of  maintenance  lias,  from  time 
Brinckerhoff.  ^^  time,  been  received  in  fVesltninster  HqIL  At  one  lime, 
not  only  he  who  laid  out  .money  to  assist  another  in  his 
cause,  but  he  (hat,  by  his  friendship  or  interest,  saved  him 
an  expense  which  he  would  otherwise  be  put  to,  was  held 
guilty  of  maintenance.  {Bro.  tit.  Maintenance.  7.  14,  I7,&;c.) 
Nay,  if  he  officiously  gave  evidence,  it  was  maintenance; 
so  that  he  must  have  had  a  subpoena,  or  suppress  the  truth. 
That  such  doctrine,  repugnant  to  every  honest  feeling  of  the 
human  heart,  should  soon  be  laid  aside,  must  be  expected. 
Accordingly,  a  variety  of  exceptions  were  soon  made;  and, 
amongst  others,  it  was  held,  that  if  a  person  has  any  interest 
in  the  thing  in  dispute,  though  on  contingency  only,  he  may 
lawfully  maintain  an  action  on  it.  (2  iJo/..  .46r.  lU.)'' 
Tj^ere  may  have  been  some  reason,  in  early  times,  why  these 
statutes  should  have  been  so  construed  ;  for  in  the  reigns 
when  they  passed,  it  was  not  unusual  for  Lords  to  buy  up 
contested  claims  against  each  other,  or  against  commom, 
when  at  variance  with  then^^  with  a  view  to  persecute  and 
oppress  the  farmers  oi  the  country,  and  others.  Very  soon. 
howcveV,  exceptions  were  introduced.  The  first  was  inte- 
rest. If  you  take  the  strict  words,  they  embrace  every  one, 
whether  interested  or  not.  Yet  this  exception  was  wcH  es- 
tablished soon  aftei*  the  passage  of  the  act.  On  this  head, 
the  series  of  cases  is  unbroken  ;  and  when  we  passed  the  stat- 
ute wc  adopted  tha  exception.  The  very  definition  of  the 
ofTence,  which  implies  an  officious  intermeddling,  and  which 
was  the  evil  intended  to  be  remedied,  precludes  theopcr^ 
iion  of  the  statute.  In  some  of  the  books  the  definition  is 
stated  to  be  an  officious  act  of  maiutenance,  not  warranted 
by  the  interest  of  the  party  interfering.  In  fVickham  v. 
Conklin^  (8  John.  Rep.  220)  this  distinction  is  recognized. 
The  case  decides,  that  one  having  an  interest  cannot  be 
guilty  of  maintenance.  Where  is  the  origin  of  this  ex- 
ception ?  There  is  none  in  the  words  of  the  act ;  yet  it 
is  universally  acknowledged  to  exist.  Uf^on  what  au- 
thority do  gentleqien  deny  us  the  right  to  go  beyoud  the 
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words"  of  the  act  ?  With  what  consistency  do  they  deny 
this,  and  at  the  same  time  admit  their  exception  ?  It  is  not 
confined  to  maintenance.  It  extends  to  champerty.  It  em- 
braces  both  offences*  You  are  never  guilty  of  either,  when 
the  inducement  is  to  protect  your  own  iitterest,  and  the 
*  contract  is  not  a  naked  one  to  defray  expenses,  and  have  a 
part  of  the  thing  in  demand.  An  opposite  construction  is 
at  war  with  the  strongest  principles  of  human  nature.  This 
induced  the  Courts  to  make  the  exception. 

The  exception  founded  upon  considerations  of  Wood,  de- 
pends on  the  mixed  principle  of  interest  and  affection.     A 
relation  may,  by  possibility,  inherit ;  and  we  haye  cited  va- 
rious authorities  where  this  is  enough.  In  1 5  Fm.  Abr.  Main* 
tenance,  (//),  it  is  said,  ^'  Some  books  say,  generally,  that  a 
man  may  maintain  his  blood,  (9  //•  6,  64  ;)^'  that  is  to  say, 
all  who  are  of  km  to  him.  Again  :  "  So  it  is  of  him  to  whom 
the  land  may  descend,  (19  £.  4,  3,  6,)'^  And  several  corres- 
ponding instances  are  put  under  the  sanjn  head,  (/)•     Ref- 
erence is  made  to  the  Year  hooks^  whence  the  doctrine  has 
been'handed  down  to  us  unimpaired.    The  distinction  in  the 
Ytar  books  is  not  in  favour  af  the  heir  apparent  only.     It  is 
general,  that  a  parent  may  maintain  for  his  son ;  but  a  broth- 
er, of  the  half  blood,  cannot  maintain  his  brother.     Why  ? 
Because  he  is  considered  a  mere  stranger.     The  exception 
does  not  exist  as  to  him,  because  he  cannot,  by  any  possibiU 
ity,  inherit 

It  i&  said,  our  authorities  mostly  relate  to  maintenance. 
Be  it  so.     What  is  champerty  ?    A  species  of  maintenance, 
which  latter  is  the  generic  term.     Hawkins^  (B.  1,  cA.  83, 
s,  2,  3)  defines  maintenance  to  be  of  two  kinds,  ruralis^  or 
curialis  ;  and  he  includes  champerty,  in  terms,  as  being  one 
of  the  subdivisions  of  the  second  head.     Every  case,  there- 
fore,  applying  to  one  species,  applies  also  to  the  other. 
There  is  no  substance  in  the  distinction ;  and  though,  it  is 
said,  the  first  section,  concerning  champerty,  embraces  eM^- 
ry  body,  it  is  the  same  of  the  9th  section,  which  relates  to 
other  Icinds  of  maintenance.     An  offence  under  one  section, 
would    be  subject  to  the  same  rules  as  one  under  the  other. 


ALBAN7, 

April.  IH34. 

ThuUhimer 

T.       . 

Brinckerhofi^ 


«40  CASES  IN  THE  COUllT  OF  ERRORS 

ALBANT,     Indeed,  the  9th  section  is  more  eeneral  and  compreheniTd 

Apnw   than  the  first. 

Thaiihimer        The  two  cases  cited  bj  his  honor,  Judge  Wooiworlh,  from 

BriQckerhoiC  Viner,  obviate  the  objection  that  (he  contract  was  with  Thatt- 
himerj  instead  of  his  wife.  Her  right  to  maintain  is  Iraitt- 
ferred  to  him,  and  continues  in  him,  so  long}  as  his  interest  is 
continued  bj  the  marriage,  or  a  tenancy  by  the  curtesy.  In- 
deed, it  has  become  an  axiom,  that  any  one  having  aD  inte- 
rest may  maintain  ;  the  ground  of  which  is,  that  it  would  be 
absurd  for  a  statute  to  deny  one  the  right  of  f  rotectiog  his 
own  property. 

It  is  said,  ihii  must  be  a  certain  and  definite  interest, sucli 
as  the  law  will  enforce.  But  what  kind  of  interest  is  thatof 
the  heir  apparent  or  presumptive,  which  geatlemeQ  admit 
forms  an  exception  ?  The  law  will  no  more  protect  bis  in- 
terest,  than  it  will  that  of  the  most  remote  expectant.  His 
interest  may  be  defeated  by  the  ancestor  at  any  time.  Afes- 
ted  right)  then,  oL  which  gentlemen  speak,  is  not  the  onlj 
exception  ;  nor  is  the  certainty  of  the  right  the  principle 
upon  which  it  depends.  ,Wby  is  not  our  rule,  that  kindred 
shall  be  excepted,  equally  certain  ?  We  all  know  whatthe 
word  kindred  means.  It  is  a  good  consideration,  as  contra- 
distinguished from  a  valuable  one,. and  every  lawyer  knows, 
that  a  deed,  which  would  be  void  to  a  stranger,  would  be 
good  between  kindred.  Courts  act  upon  this  distinction  ev- 
ery day.  Counsel  advise  upon  it.  You  have  only  to  in- 
quire whether  the  parties  are  related.  Acting  uponsncha 
rule  would  not,  as  genllenSen  apprehend,  repeal  the  act,  un- 
less you  find  a  man  related  to  all  the  World.  Why  shoold 
not  a  brother  or  uncle  aid  his  brother  or  nephew  ?  Most  one 
stand  by  and  see  his  relative  stripped  of  his  estate  ?  He 
has  a  chance  of  inheritance  which  ma/  bfecome  absolale  \be 
next  day.  The  Court,  in  Williatns  v.  Conklin,  (8  John,  220) 
sanction  this  distinction. 

But  how  does  it  appear  that  Mrs.  Thaiihimer  is  not  it 
least,  heir  presumptive,  admitting  the  necessity  of  sbevtif 
her  to  be  so.  Who  is  she  ?  The  sister  of  r<//<r,thcairner. 
If  he  have  no  children,  she  is  heir  presumptive,  tboogB 
he  may  have  other  brothers  or  sisters.   In  the  absence  «^ 
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other  proof,  is  it  not  fair  to  presumis  that  she  is  heir  pre^     albant, 
sumptive  ?  It  lay  with  the  other  party  lo  impeach  the  agree-    ^^^^}^ 
meDt,  by  shewing  that  she  was  not  so.  Thallbimer 

.  But  it  was  enough  thsit  she  was  the  sister,  and,  consequent-   grixwkerhoC 
ly,  of  the  blood  of  Teller. 

It  was  asked,  sdppose  the  father  had  attempted  to  devis6 
to  her  by  a  Will  imperfectly  witnessed,  would  it  be  lawful 
for  her  to  maintain  the  suit  of  the  heir,  upon  a  contract  to 
have  part  ?  I  answer,  unhesitatingly,  yes;  A  Court,  I  trust, 
will  never  be  found  tof  restrain  an  heir  from  perfecting  such 
an  imperfect  will,  by  carrying  into  effect  the  lawful  intent  of 
the  testator.  It  was  asked,  may  a  father  maintaid  for  his 
son-in-law,  in  consideration  of  part  to  be  recovered*  I  an- 
swer this  question,  also,  in  the  affirmative.  The  books  agree 
that  he  may  maintain  for  his  son  ;  and  it  follows  that  he  may 
for  his  son's  wife,  in  whose  estate  the  son  is  interested.  So 
•f  the  daughter's  husband; 

Again :  the  saving  in  the  fitst  section  of  the  statute,  in  fa- 
vor of  counsel,  parents  and  friends,  extends  to  this  case.  To 
dietermine  this  construction  we  must  refer  to  the  authorities^ 
and  we  ask  no  better,  for  this  purpose^  than  the  one  cited  on 
the  other  side.  (2  Inst.  563,  564.)     Lord  Coke  there  speaks 
9{  prochein  amyesi,     The  statute  means  not  merely  counsel, 
but  aid  and  assistance.     It  would  be  idle  for  it  to  except 
mere  advice^  whether  of  counsel  or  friends^     Hence  the  ca- 
ses make  a  distinction  between  legal  counsel  and  the  aid  of 
friends.    Gentlemen  pdt  the  case,  that  counsel  cannot  take 
part  of  the  thing  in  controversy  ;  but  they  wrongly  infer 
that  it  is  the  same  of  friends.     The  opposite  is  the  fair  in- 
ference ;  aixd  this  accords  with  the  opinion  of  the  Court  be* 
low.     They  cite  the  2  Inst.  564,  which  declares,  that  though 
the  father  be  impleaded,  he  may  enfeoff  his  son,  for  his  assis- 
tance, maintenance  and  comfort;  for  this  is  nature's  profess- 
ion. lA^hat  is  the  meaning  of  this  exposition,  but  that  though 
«^anseT  may  not  take  part,  yet  the  son  may.    He  may  enfe* 
a/f,  &c. ;  that  is,  he  may  convey  part  in  consideration  of  the 
son's  aid.    The  language  of  the  exception  in  the  act  is,  mxt 
friends  ;  and  the/a/A«r  is  included  in  the  words  of  the  ex- 
ception by  way  of  example  merely.    The  law  of  Qature,  as 
V6L.  Ilk  82 
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AL« ANT,     Coke  says,  makes  it  the  duty  of  relatives  to  support  each  oth* 
31-^A«J      ©r.     Why  did  the  act  make  the  exception,  if  it  meant  mere- 
ThaUhimtr    ly  counsel.     It  18  made  in  the  very  statute  which  speaks  of 
BiindcctiioC   taking  a  part  of  the  thing  in  demand.    This  act  was  framed 
from  a  variety  of  old  statutes,  hy  searching  which,  it  will  be 
observed  that  this  exception  is  attached  immediately  to  a 
dattse  prohibiting  champerty.     The  original  act  was  ex- 
f>res8,  that  one  might  take  counsel  of  a  pleader  for  his  fee,  or 
of  his  next  friends.     {Artie,  super  chart,  ^8,  Ed.  1,  cA.  1  i.) 
The  offence  is,  taking  a  part  of  the  thing  in  demand.    Th^ 
exception  of  the  advice  of  friends  would  be  an  idle  excep- 
tion.    Our  construction  is,  that  you  are  not  only  at  libeily  U 
advise  with  your  friend,  but  to  give  him  a  part  of  the  thiif 
in  controversy.     The  terms  giving  liberty  to  take  counsel  al- 
low this.     It  is  the  officious  intermeddling  that  the  statute 
intended  to  guard  against. 

I  ask  a  case,  in  the  whole  round  of  300  years,  where  a 
relative  was  ever  prosecuted  for  maintenance.  I  challenge 
the  production  of  any  case  of  champerty  in  a  near  relative ; 
and  I  do  hope  the  decision  of  this  Court  will-restore  the  nile 
as  we  contend  for  it — a  rule  which  the  case  in  the  Court  be- 
low has,  for  the  first  time,  broken  in  upon.  The  iather  may 
maintain  the  son,  and  yet,  by  the  English  law,  the  estate 
would  escheat  before  he  could  inherit  it. 

But  let  the  agreement  be  what  it  will  as  to  other  persons, 
lirinckerhoff  cannot  object  to  it.  1  seek  not  'to  enforce  a 
contract  null  and  void  ;  but  the  defendant,  a  professional 
man,  understanding  his  rights  perfectly,  has  admitted  every 
thing  necessary  to  make  out  a  complete  case  against  him. 
He  knew,  professionally,  that  the  act  was  not  one  of  cham- 
perty. He  went  on,  and  instituted  suits  under  the  agree- 
ment, as  attorney  of  Teller  and  Thallhimer.  The  agree- 
ment did  not  consider  the  suits  certain.  For  aught  the  par* 
ties  supposed,  the  lands  might  have  been  surrendered  on  sight 
of  the  title.  The  recital,  that  Thatlhimer^s  wife  being  TdU 
er^s  sister,  she  was,  therefore,  in  justice  entitled,  is  concla- 
give  upon  the  defendant,  in  whose  mouth  it  does  not  lie  to 
say  there  was  no  interest  except  what  arose  out  of  the  coo- 
tract*    He  recites,  it  is  true,  that  she  bad  no  legal  inter^t, 
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that  IS,  not  the  legal  title.    It  is  enough  that  she  had  a  just    ^albai^ 
one.     Who  can  say,  that  by  some  act  of  TdltrU  own,  eyeo      ^^-.^ 
prior  to  the  marriage,  he  had  not  made  her  interested.   1  am    Thftllhimer 
speaking  of  the  defendant's  acts ;  his  declarations  in  the  agree*    BrinokerhoV: 
ment,  of  which  he  cannot  deny  one  word.  He  admits  a  pre- 
vious interest  acquired  by  marriage.     If  so,  it  must  have  sub. 
sisted  before  the  agreement ;  and  the* Court  will  intend,  as 
gainst  him,  that  some  act  was  done  by  which  an  interest 
was  lawfully  conferred.     Then  it  comes  to  this  :  two  par- 
ties having  an  interest  in  certain  property,  the  legal  title  to 
which  is  vested  in  one,  agree,  that  when  the  property  is  recov-  < 
ered  it  shall  go  to  both,  according  to  their  respective  rights* 
It  is  the  duty  of  the  Court  to  seize  on  every  intendment  io 
favor  of  sustaining  an  agreement,  such  as  this,  made  between 
pear  relations. 

The  Chaitcellqr.    Champerty,  maintenance,  and  barra-     Origin.  jr»- 
tiy  were  defined  as  offences,  in  very  early  stages  of  the  m  of  the  law 
English  law.     These  practices  seem  to  have  been  then  com-  *^^^J^^  ^ 
mon  in  England  ;  and  they  were  denounced  not  only  as  sins  mainteBanca 
very  heinous  in  themselves,  and  highly  injurious  to  the  peace  "*°7* 

of  society,  but  also  as  offences  which  actually  interrupted 
the  course  of  public  justice.  The  excitement  of  suits  is  an 
evil,  when  suits  are  unjust ;  but  when  right  is  withheld,  and 
the  object  of  a  suit  is  just,  to  promote  the  suit,  is  to  promote 
justice.  That  a  resort  to  the  public  tribunals  for  justice^ 
ahould  produce  injustice,  can  be  true,  only  where  the  admin- 
istration of  justice  is  weak  or  corrupt,  or  where  the  laws  are 
▼ery  imperfect.  Where  the  administration  of  justice  is  finOi 
pure,  and  equal  to  all,  and  where  the  laws  give  adequate  re* 
dress  for  groundless  suits,  it  is  not  easy  to  conceive,  that  mis* 
chief  can  arise  from  opening  the  courts  of  justice  to  all  suit** 
ors,  or  from  contracts  by  which  the  fruits  of  a  suit  may  be 
divided  between  him  who  has  the  right  of  action,  and  him 
who  has  contributed  advice,  expense  or  exertion,  to  insti- 
tute the  suit,  or  prosecute  it  to  effect  The  right  of  litiga- 
ting, may  be  abused  $  and  proper  remedies  for  groundless 
and  vexatious  litigation,  must  exist :  but  the  remedies  for 
the  abuse  of  this  right,  should  be  such  as  not  to  impair  the 
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4LBANT,     free  use  of  the  right  itself.   As  the  justice,  or  injustice  of  the 
^]]rJv^      claim  can  not  be  known  before  the  termination  of  the  cause, 
Thalihimer    the  checks  upon  unjust  litigation,  must  in  general,  coofiist, 
Brmokerhofl;  ^^^  ^^  excluding  the  suit  or  the  suitor  from  the  courts,  bat  io 
redress  following  the  decision  of  justice,  upon  the  merits  of 
the  cause. 
Th««iyil  Uw.      «p|j^  Roman  law,  by  its  provisions  for  preventing  ground- 
less and  vexatious  suits,  required,  that  the  plaintiff  should 
take  an  oath,  that  the  suit  was  not  commenced  from  malice, 
and  that  he  believed  his  cause  to  be  legal  and  just.    The 
defendant  was  required  to  swear,  that  in  his  belief^  the  plaii^ 
tiff  had  no  just  claim.     The  advocates  on  both  sides,  were 
required  to  take  similar  oaths.     If  the  plaintiff  Tailed  in  his 
9uit,  he  was  fined  in  a  sura,  which  was  sometimes  a  tenth 
part  of  the  demand  ;  and  in  cases  of  great  malice  and  vexa* 
tion,  the  plaintiff  was  farther  punis)ied  by  a  decree  of  igqo*. 
miny.     Inst,  book  4.  tit.  16.     Code,  book  2.  tit.  59.     Dig. 
book  5.  tit.  1.  79.     Inst,  book  4.  tit.  1 — 33,     Huber.  Pras- 
Icct.  457.  1 478.     Wood's  Civil  Law,  34 1 . 

The  English  doctrine  of  maintenance  arose  from  caase^ 
peculiar  to  the  state  of  the  society,  in  which  it  was  estab- 
lished. The  great  reason  for  the  suppression  of  champerty 
and  nnaintenance,  was  an  apprehension,  that  justice  itself, 
was  endangered  by  these  practices.  Blackstone,  4  Comm. 
135,  speaks  of  this  offence,  as  perverting  the  process  of  law 
into  an  engine  of  oppression.  In  the  case  of  Sly  wright  and 
Page,  1  Leon.  167,  it  was  said  by  the  whole  court  of  com- 
mon pleas,  that  the  meaning  of  the  statute  of  the  32  H.  8, 
concerning  maintenance,  was  ^^  to  repress  the  practices 
'^  of  many  who  when  they  thought  they  had  title  or  right 
"  to  any  land,  for  the  furtherance  of  their  pretended  right, 
^^  conveyed  their  interest  in  some  part  thereof  to  great  per- 
^*  sons,  and  with  their  countenance,  did  oppress  the  possess* 
"  ors.''  The  power  of  great  men,  to  whom  rights  of  action 
were  transferred,  in  order  to  obtain  support  and  favor  in  stiits 
brought  to  assert  those  rights ;  the  confederacies  which  were 
t)]us  formed  ;  and  the  oppression  which  followed  from  the 
influence  of  great  men,  in  such  cases,  are  themes  of  com- 
ViXvntf  ia  the  earl^  books  of  the  English  law.     While  the 
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power  of  noUes  and  great  men  was  felt  in  the  administra-      Albany, 
tion  of  justice,  these  practices  seem  to  have  produced  real      i^^J-^,^^  ' 
and  great  evils.     In  that  state  of  things,  instead  of  invigora-    Tbalihimer 
ting  and  purifying  the  administration  of  justice,  as  the  direct   Brj^^j^^ibofl; 
remedy  for  such  evils,  the  laws  concerning  champerty  and 
maintenance  were  established,  as  penal  regulations  intended 
to  operate  upon  the  parties  to  these  transactions. 

In  modern  times,  and  since  England  has  enjoyed  a  pure 
and  firm  administration  of  justice,  these  evils  are  little  felt ; 
and  champerty  and.  maintenance  are  now  seldom  mentioned, 
as  •ccurring  in  fact,  or  as  producing  mischief  in  that  coun- 
.  try.  The  statutes  for  the  limitation  of  actions,  the  statute  of 
frauds,  the  extension  of  the  action  for  malicious  prosecutions, 
and  the  costs  given  against  unsuccessful  parties,  have  all  ta- 
ken place  since  the  law  of  maintenance  was  established ; 
and  all  these  alterations  have  contributed  to  prevent  or  pun- 
ish groundless  and  vexatious  litigation. 

It  was  a  principle  of  the  common  law,  that  a  right  of  ac-      By  the  com, 
tion  could  not  be  transferred  by  him  who  had  the  right,  to  ri^ht  of  actioa 

another.     When  we  seek  the  reason  of  this  rule,  we  find  it  ^^^^  ^^\  ^* 

tnuonerred ; 
in  the  motive  already  mentioned,  an  apprehension  that  jus- 
tice would  fail,  and  oppression  would  follow,  if  rights  of  ac* 
tion  might  l)e  assigned.     ^^  Nothing,^'  says  Coke,  Co.  Lit* 
1 14.  a.  ;  ^- nothing  in  action,   entry,    or   reentry,  can   be 
^'  granted  over  ;  for  so,  under  color  thereof,  pretended  ti- 
*^  ties  might  be  granted  to  great  men,  whereby  right  might 
*'  be  trodden  down,  and  the  weak  oppressed,"    Feeble,  par- 
tial, and  corrupt,  must  have  been  the  administration  of  jus- 
tice, where  such  a  reason  could  have  force.     In  early  times, 
this  rale  concerning  rights  of  action  was  rigorously  enforced. 
As  the  entire  right  of  action  could  not  be  assigned,  so  n6 
part  of  it  could  be  transferred,  and  no  man  could  purchase 
another's  right  to  a  suit,  either  in  whole,  or  in  part     Hence 
the  doctrine  of  maintenance  which  prohibits  contracts  for  a 
part  of  the  thing  in  demand,  was  adopted  as  an  auxiliary  reg- 
ulation, to  enforce  the  general  principle  which  prohibited  the 
transfer  of  all  rights  of  action.     But  the  rule  of  the  com-     fiutUiitnik 
mon  law,  that  rights  of  action  can  not  be  assigned,  has  in  limeTbeaki  r!^ 
p^odern  tiroes  been  reversed  5  the  apprehension,  that  jus-  ▼«n«^« 
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ALBANY,  tice  would  be  trodden  down,  if  property  in  action  should  be 

.^pZ^^,-,^'  transferred,  is  no  longer  entertained  ;  and  the  ancient  role 

Thallhimer  now  serves  only  to  give  fornn  to  sonie  legal  proceedings.    In 

Brinckerhoff.  *^®  Courts  of  equity,  this  rule  was  never  followed  ;  and  those 

»    1-       ^   courts   have   always   considered    and  treated  the   role  as 
In  the  courts        ....  ,.  ^..  <•- 

•f  equity,    it  wnjust,  and  have  supported  assignments  of  rights  of  action. 

w  Mver  fol-  Experience  has  fully  shewn,  not  only,  that  no  evil  resolU 
from  the  assignment  of  rights  of  action,  but  that  the  pabiic 
good  is  greatly  promoted  by  the  free  commerce  and  circa- 
lation  of  property  in  action,  as  well  as  of  property  in  pos- 
aessirn 
And  thtmjh      The  general  law,  bof h  in  England  and  here,  now  is,  ihat 

St^  ciunmon  ^^ghts  of  action  may  be  transferred  ;  and  as  the  laws  con- 

Uw,aB  to  an  cerning  maintenance  are  still  in  force,  the  present  state  of 

flntirenght  of  ,        .  -       ,  . 

•ctioD,  yet   a  the  law  IS,  that  while  an  entire  right  of  action  may  be  trans- 

IKutiijSrrtd*  ferred  to  a  purchaser,  with  complete  effect,  a  contract  to 
transfer  a  part  of  a  right  of  action,  is  void.  The  primaiy 
rule  forbidding  the  assignment  of  a  right  of  action,  has  cea- 
sed ;  but  the  auxiliary  sanction  concerning  the  assigDraent 
of  a  part  of  such  a  right,  remains  in  force.  The  Eoglish 
judges  feeling  that  the  original  reasons  for  the  law  of  cham- 
perty and  maintenance,  had  ceased,  have  gradually  mitigated 
that  law,  by  interpretations  and  exception^  ;  and  the  pre- 
sent state  of  English  opinion  on  this  subject,  may  be  aeea 
in  4  D.  &  E.  340,341  ;  where  Bulier  justice,  expresses 
himself  in  terms  which  do  not  disguise  his  contempt  for  the 
whole  doctrine  of  maintenance. 
In  Biany  of  .  In  many  of  the  states  of  this  union,  these  laws  are  not 

£e  ^iaw9**»^  *°  ^^^^^  »  ^^^  **^^  ^^!^^  ^^  them,  is  said  to  be  no  inconven- 

gainit    cham-  ience. 

I^T'  ^^^  These  observations  are  made  to  show,  that  in  examiniBg 
the  English  law,  and  English  authorities  concerning  cham- 
perty and  maintenance,  we  must,  in  order  to  ascertain  the 
sense  and  extent  of  their  doctrines,  bear  in  mind  the  state 
of  society  which  produced  them,  the  evils  for  which  they 
were  intended  to  afford  a  remedy,  and  the  different  state  of 
things,  to  which  they  are  now  applicable^  It  is  only  bj  this 
recurrence  to  history,  that  we  can  trace  the  true  reasons  of 
ike  English  law  ;  the  causes  of  the  horror  with  which  Urn 
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mainteDance  ofsuit^  was  viewed  in  early  times  ;  tKe  decline     albanit, 
and  fail  of  the  rule  of  the  common  law,  that  things  in  action    AP|j|JJ^4^ 
were  not  vendible  ;  and  the  different  views,  which  at  differ*    ThBlihim«r 
ent  times  have  had  influence  apon  the  judicial  expositions   Briii«k6rh«fli 
of  the  law  of  maintenance,  in  England. 

Oor  statute  concerning  champerty  and  maintenance,  is  a  our  ttamto 
compilation  of  the  several  English  statutes  relating  to  the  PJ^*],*''^ 
same  subjects  ;  and  it  declares  certain  contracts  void.  pUation  from 
This  statute  throughout,  makes  or  supposes,  a  distinction,  Jta^tutes  wq tti« 
which  before  prevailed  in  the  rules  of  the  common  law,  be-  same  lubject. 
tween  maintenance  which  is  innocent,  and  that  which  is  un«  tuppoees  a  dii- 
lawful*     To  maintain  the  suit  of  another,  is  unlawful,  un-  Jj**®^®'?    ^ 

'  '  throughout, 

Jess  the  person  maintaining,  has  some  interest  in  the  suqect  between  inno- 
of  the  suit,  or  unless  be  is  connected  with  the  suitor,  in  j^^fuj*"**  '"* 


some  social  relation.  These  are  the  exeptions  to  a  general  tenance. 
rule  ;  and  they  are  exceptions  which  rest  upon  the  strong-  ^^  jujt  of  ^^ 
est  ground  of  reason,  as  well  as  the  support  of  authority.  nother,.is  un- 
Where  the  person  promoting  the  suit  of  another,  has  any  the  'persoa 
interest  whatever  in  the  thing  demanded,  distinct  from  that  J^"^,JI^*"*in, 
which  be  may  acquire  by  an  agreement  with  the  suitor,  he  terest  in  th© 
is  in  effect,  also  a  suitor,  according  to  the  nature  and  extent  suit,  or  ii  con- 
of  his  interest.    To  deny  to  such  a  person  the  benefit  which  ^^^^     with 

J  r  the  suitor    in 

he  might  receive  from  a  suit  conducted  mainly  or  partly,  some  social 
for  the  benefit  of  another,  would  be  to  close  the  temple  of  'h'JJJw  such 
justice  against  all  persons  not  parties  to  the  suit,  and  yet  interest  he  is, 

,       .        .  .,  ..  i»i.  •  ■•■  »       in  effect,  hiin* 

having  mterests  m  the  subject  of  htigation,  which  may  be  self m suitor: 
affected  by  the  determination  of  the  cause.    It  is  according- 
ly a  principle,  that  any  interest  whatever  in  the  subject  of 
the  suit,  is  suflScient  to  exempt  him  who  gives  aid  to  the  sui* 
tor,  from  the  charge  of  illegal  maintenance.    Whether  this  j^^^  whether 
interest  is  great  or  small,  vested  br  contingent^  certain  or  the     interest 
uncertain,  it  affords  a  just  reason  to  him  who  has  such  an  oaM,   vested 
interest,  to  participate  in  the  suit  of  another,  who  also  has  or  ^^^Jf^^^J 
claims,  some  right  to  the  sam^  subject.     Bac.  Abr-  tit.  certain,      be 
Maintenance,  letter  B.,  and  the  several  authorities  there  '"•y  "•"**•""' 
cited. 

Where  there  is  consanguinity  or  aflinify  between  the  sui^     so    where 

tor  and  him  who  gives  aid  to  the  suit,  the  voice  of  oature,  **>•"."?  ^^ 
^  '  '  nnguimtj,  or 

^nd  the  language  of  the  law  equally  declare,  that  such  assis-  afimty     be* 
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ALBANY,     tance  is  not  untawfal  maintenance.    The  relation  of  bnd- 

^^!!^l!^    Jord  and  tenant,  that  of  master  and  servant,  acts  of  cbaritj 

Thaiihimer     to  the  poor,  and  the  exercise  of  the  legal  profession,  are  aU 

BriBck«rhoff.;  cases  in  which  it  is  not  unlawful  to  give  aid  in  the  conduct 

tween  the  ,ui.  ^^  *"'^^  ^^""^^  ^^^  ^^^"'^S  ^^  j^«^'<^«- 

tor  ana  him  Upon  all  such  cases,  these  laws  were  never  intended  to 
aui^  the  assist  operate-  They  were  intended  to  prevent  the  interference 
tance  ii  law-  of  strangers  having  no  pretence  of  right  in  the  subject  of 
The  laws  a-  ^^  suit,  and  standing  in  no  relation  of  duty  to  the  sokor. 
^ru  ^""Tt  ^^^y  ^^^^  intended  to  prevent  traffic  in  doubtfiil  claims, 
teere  intended  and  to  operate  upon  buyers  of  pretended  rights,  who  bad  no 
interfe^ncc  ol^  relation  to  the  suitor  or  the  subject,  otherwise  than  as  pur- 
strangere,  ha-  chasers  of  the  profits  of  litigation* 

fence  of  right  It  has  bceu  ui^god,  that  champerty  and  maintenance  are 
if  ^''^e'^^mt^  distinct  offences  ;  smd  that  champerty  is  illegal,  in  many  ca-^ 
and  standiiig  ses,  in  whfch  maintenance  in  other  modes,  would  be  fewful. 
of  duty  ttf^tbe'  ^^  principles  are  considered,  it  seems  to  be  of  little  moment, 
suitor.  whether  he  who  maintains  the  suit  of  another,  receives  hit 

rules  and  ex-  reward  from  the  subject  of  the  suit,  or  from  any  other  pn^ 
bo^*to'ch^m^  P^^y  ^^  ^^^  suitor*  Champerty  is  one  species  of  maintoi- 
perty  and  ance  ;  but  the  authorities  do  not  declare  contracts  for  a  pait 
the7omer*be-  ^^  ^^^  (tiing  in  demand,  universally  unlawful.  The  distinc- 
ing  mainten-  tion  made  by  the  books,  between  interference  which  is  ille- 

ance  in  a  par-        ,  ■•^•.m.iiii  .         ..  ,  .i 

tieuiarfbrio.  gal,  and  that  which  IS  lawflil,  consists,  in  the  rule,  and  the 
exceptions  already  stated  ;  and  where  maintenance  is  law- 
ful, as  in  the  case  of  interest  in  the  subject,  or  relation 
to  the  suitor,  a  contract  to  divide  the  subject  of  the  soit^ 
which  is  maintenance  in  a  particular  ibnn,  is  also  legal. 
The  husband  In  this  case  the  wife  of  Thaiihimer  was  the  sister  of  Tel* 
may*by' poflsi-  'cr ;  and  this  relation,  recited  in  the  contract,  evidently  led 

biiitybe  heir  Thaiihimer  and  Teller  to  the  contract  itself.     Thaiihimer 

to  the  suitor,  »        .         iy»  . 

of  the  land  in  did  not  obtrude  himself  into  the  concerns  of.  a  Btranger  ; 

mamialn  "the  ^"^  *^®  agreed  to  give  aid  to  his  relative,  as  he  might  jaati- 

action  of  the  fiably  do.     He  was  not  the  promoter  of  litigation,  in  which 

i^re^'mem   to  he  bad  no  concem.     His  wife  might  inherit  Teller's  lands ; 

have  part  of  andtthis  reason  alone,  exempts  the  contract  before  us,  from 

tlie    land^   in  .  ^    •  .n        i         -  •    - 

roasiJenition    the  imputation  of  champerty,  or  illegal  maintenante.     It  is 

tenancc.'"^"^    immaterial  to  this  question,  whether  the  coptingencies  which 

must  occur,  before  Teller's  sister  could  inherit,  were  sack 
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as  to  render  that  event  probable  or  not.    She  mig^t  be-     Albany^ 

come  the  owner  of  these  lands,  as  the  heil-  of  Teller  ;  and    ^J)^J^^ 

this    potential   interest,  was  a  sufficient  reason,  that  her    ThalihinMt 

husband  should  join  in  measures  to  recover  the  landft.  BTincbftrhoiK 

The  charge  of  champerty  or  maintenance,  being  the  only 

objection  made  to  this  agreement,  and  that  objection  not  being  Q^^ney      had 

applicable  to  this  case,  the  a^i^reement  is  yalid.  The  action  now  ^   received 
-  .     ,  18   proper    Hi 

brought  against  BrinckerhofT,  is  assumpsit  for  money  received  this  mm  ; 

by  him  for  the  use  of  Thallhimer.  The  contract  not  transfer- 
ring any  right  in  the  lands  themselves,  to  Thatlhimer,  the 
legal  title  remained  in  Teller,  who  had  power  to  bring  snitS) 
'  to  compromise  Hhe  claim,  and  to  release  the  legal  title* 
Teller  did  compromise  the  claim  and  did  release  the  legal 
title  to  the  possessors  of  the  land,  for  a  sum  of  money  ; 
this  was  done  by  Brinckerhoff  acting  under  a  power  from 
Teller,  and  the  money  was  received  by  Brinckerhoff*    Af- 
ter  these  facts  had  occurred,  there  never  could  be  a  con* 
veyaoce  of  any  right  in  the  lands,  from  Teller  to  Thallhimer} 
and  the  agreement  could  have  effect,  only  by  considering  the 
money  received,  as  substituted  for  the  land,  in  respect  to 
the  rights  of  Thallhimer  under  the  contract.    This  con« 
atruction  gives  effect  to  the  contract ;  and  must  be  adopted 
as  the  sense  of  the  contract  itself,  and  as  a  necessary  conse- 
quence from  f  he  events  succeeding  the  contract,  which  ren* 
dered  any  conveyance  of  a  right  in  the  lands  impossible. 
The  compromise  was  valid,  both  in  respect  to  Teller,  and 
the  possessors  of  the  land  ;  and  if  this  agreenn^nt  now  has 
any  effect,  it  must  operate  upon  the  money  received,  as  it 
might  have  operated  upon  the  land,  had  the  land  itself  been 
specifically  recovered.     If  this  contract  could  be  defeated 
by  acts  of  Teller  and  Brinckerhoff,  in  which  Thallhimer  had 
DO  part,  and  over  which  he  had  no  control,  the  most  flagrant 
injustice  would  be  done  to  Thallhimer.    The  sense  of  the 
contract  evidently  is,  that  in  the  event  of  success,  Thallhi- 
mer shall  have  one  fourth  part  of  the  property :  whether 
the  fruits  of  the  claim  should  be  realised  in  one  species  of 
property,  or  another. 

Vol.  III.  «3 
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ALBANY,         The  rights  of  Tballhimer  in  (his  suit,  arise  from  bis 
^v!IlS^,i^*    agreement  with  Teller,  from  the  act  of  Teller  in  authorisiDg 
Thsttbimer    the  compromise,  and  from  the  acts  of  Brinckerhoff,  in  com* 
InaelKrlioa   "^^^cing  ^^^  actions  of  ejectment,  in  making  the  comprom- 
ise and  in  receiving  the  money.     In  commencing  the  ac- 
reetly  brought  ^^^^^  ^f  ejectment,  Brinckerhoff  acted  as  the  attorney  of 
miL^^?*™  ^  'w*  Thallhimer  and  Teller.     In  making:  the  compTomisc, 
lone.  he  acted  as  the  agent  of  Teller,  m  respect  to  the  posf>euon 

of  the  land  ;  for  Teller  having  the  l^ai  title,  he  alone  could 
giive  a  power  to  compromise.  Bat  as  Brinckerhoff  badfiiil 
knowledge  of  the  rights  of  Thallhimer  under  the  agreemeat, 
be  maj  be  justly  regarded,  in  making  the  compromise,  as 
the  agent  of  both  Thallhimer  and  Teller,  in  respect  to  their 
rights,  and  according  to  their  respective  interests.  In  tkese 
tircifmstances,  the  action  for  money  received  fortheplaiatili^ 
is  entirely  proper  ;  the  use  of  that  form  being,  to  allow  the 
introduction  of  the  express  contract,  and  all  the  acts  of  the 
parties ;  and  also  to  give  efiect  to  any  tacit  promise  wbidi 
law  and  justice  may  infer  from  all  the  &cts  of  the  case. 
The  agreement  deteitnines,  that  Thallimer's  share  of  the 
money,  is  one  fourth  part ;  and  Brinckerhoff  has  not  paid,a8 
be  ought  not  to  have  paid,  this  fourth  part  to  Teller.  This 
share  is  money  belonging  to  Thallhimer,  and  remainiogia 
the  hands  of  Brinckerhoff.  Thus,  the  objections  made  to 
the  form  of  this  suit,  appear  to  be  destitute  of  weight. 

My  opinion  is,  that  the  judgment  of  the  supreme  coart 
should  be  reversed,  and  that  the  cause  should  b^  again  seat 
to  trial. 

The  Court  being  unanimously  of  this  opinion,  it  was, 
thereupon,  ordered,  adjudged  and  decreed,  that  the 
judgpneotof  the  Supreme  Court,  in  this  cause,  be  reversed, 
with  costs  in  error  to  be  taxed  for  the  plaintiff  in  error; 
and  that  tl^  transcript  be  remitted  to  the  said  Supreme 
Court ;  and  that  the  said  Court  award  a  venire  facias  it 
novo. 


DP  THE  STATE  OP  NEW-YORK. 


$51 


William  Sharpstken,  plaintiff  in  error, 

againsl 
William  M.  Tillou,  defendant  in  error. 

H  made  hi»  will,  by  which  he  devised  his  hoaie,  &e.  to  his  wife,  end  a 
comfortable  maintenance  to  her,  out  of  the  income  of  his  real  esttte,  to 
long  as  she  remained  his  widow ;  to  his  two  sons,  E  and  /,  the  ute  and 
improvemeot  of  all  his  real  estate,  except  their  mother^  maintenance 
during^  her  natural  life  ;  and  directed  that  after  her  decease,  all  his  real 
ertate  should  be  sold  ;  and  gave  to  his  two  sons,  E  and  /,  15<M.  a  piece, 
and  to  his  5  sons  all  the  rest  of  his  estate  of  all  kinds,  to  be  equally  di- 
vided between  them,  and  ap(>ointed  L,  D,  and  his  son  /,  executors  for 
the  purposes  in  his  will  mentioned.  L  and  7>,  strangpers  to  the  family* 
alone,  proved  the  will,  and .  took  upon  themselves  its  execution.  The 
testator  died,  leaving  a  widow  and  his  5  sons,  and  the  children  of  A 
deceased  daughter.  The  widow  having  died,  /,  having  also  died  with- 
out issue,  and  E  and  another  son  having  died  leaving  issue,  the  two  ex- 
ecutors, L  and  D,  sold  the  real  estate.  IJeld^  that  the  objects  of  the 
testator,  having  been,  in  a  great  measure,  defeated,  and  his  intentions 
in  giving  the  power  frustrated^  the  power  itself  failed }  and  the  sale  was 
oonsequently  void^  so  lar  as  it  depended  upon  the  power ;  but  the  twe 
surviving  sons  having  also  conveyed  all  their  interest  to  the  grantee  of' 
the  executors ;  heid,  that  their  conveyance  passed  2-5  of  the  real  estate ; 
that  the  power  being  inoperative,  the  real  estate  descended  to  the 
heirs  at  law. 

The  purposes  of  a  testator,  in  giving  a  power  by  bis  wiU  to  sell  real  estate, 
must  be  ascertained  from  all  the  provisions  of  the  will ;  and  the  objects 
of  the  power  mast  be  considered  in  connexion  with  the  power  itself. 

A  power  to  sell  real  estate  in  a  will,  fails  when  its  objects  are  unattaina- 
ble. 

Where  one  directs  his  executors  to  sell  land,  U  teenu  this  is  a  naked  au- 
thority, not  coupled  with  an  interest.  There  is  no  estate  vested  in  the 
executors  as  sach ;  and  en  the  death  of  one  executor,  the  power  would 
not  survive  at  common  law.  (Opinion  of  the  supreme  courts  not  eon- 
rider ed  on  error,) 

U  seenu,  that  the  llth  sec  of  the  act  ccmceniing  wills,  (t  /t  Xi.  366)  mere- 
ly provides  for  the  case  of  an  executor  who  refuses  to  aot ;  but  where 
executors  are  directed  to  sell  the  land,  thus  havii^  a  naked  authority, 
if  <me  die^  though  he  never  qualified  as  executor,  the  power  is  gone,  {id.) 

It  iUJMy  that  where  land  is  devised  to  executors  to  be  sold,  the  survivor 
or  survivors  might  sell  at  common  law.  {id,) 

Eheor  from  the  Saprenne  Court  upon  a  special  verdict. 
The  action  in  the  Co«rt  below  was  brought  by  Tillou  against 
SharpBieerij  upon  covenants  of  seisin  contained  in  two  deeds 
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liharpateea 

V. 

Tilloti. 
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in  fee,  from  Sharpsieen  and  his  wife  to  TUlau^  for  two  WTcr.*, 
al  parcels  of  ia^nd  in  the  town  of  Washington,  Dutchen  conti' 
ty,  dated  March  \6th^  1819*     The  cause  was  tried  at  the 
Dutchess  circuit,  where  the  jury  foood  a  special  verdict ; 
that  after  the  deeds  were  executed,  the  plaintiiT  below,  oq 
f>r  about  the  Ut  o(  Aprils  1819,  entered  upoo  and  occupied 
the  premises  for  a  short  time  ;  that  Moses  Hallock  deceased, 
V^as,  at  the  time  of  his  death,  seised  in  fee  of  the  premises  is 
question  ;  that  he  died  in  180,3,  leaving  a  widow  and  ser^r- 
gl  cbildj-en  his  heirs  at  law,  having  made  his  last  will;  that 
Phebe  Hallock,  who  was  the  oaly  witness  sworn  on  thclrial 
^o  establish  the  will,  swore  that  herself,  £c(»ar</  Hallock  mi 
John  AUtn,  ^ere  subscribing  witnesses  to  the  will » tbat£rf- 
ward  was  the  son  of  Mosts  Hallock  the  testator,  9Dd  iiaod 
is  now  deceased  ;  that  Phebe,  the  witness,  was  bis  wife,  and 
now  his  widow  ;  that  John  Allen  is  infirm  and  unable  to  at- 
tend Court,  and  is  unfit  to  give  testimony  from  loss  of  mind; 
that  the  will  was  duly  executed  by  Mpse^,  the  testator,  sod 
witnessed  by  the  above  named  witnesses,  in  presence  of 
each  other  and  the  testator  ;  that,  by  this  will,  the  testator 
directed  his  executors  to  pay  his  debts,  &c,  gave  to  his  wife, 
if  she  outlived  hini,  the  best  room  in  his  house,  two  covs, 
her  choice  of  on^  of  bis  horses,  all  his  houjsehold  firrnitorj^ 
the  to  have  a  good  comfortable  maintenance  out  of  the  in- 
come of  bis  real  estate  as  long  as  she  remained  his  widow ; 
then,  after  several  legacies,  he  gave  to  bis  two  sons  Edwari 
and  Isaac  M.  the  use  and  improvement  of  all  his  realesUle, 
except  their  mother's  maintenance,  during  her  nataral  life  \ 
and  directed  that,  after  her  decease,  all  his  real  estate  should 
be  sold  ;  and  gav^  to  his  l^b  sons  Edward  and  banc  ti. 
'  £150  a  piece  ;  and,  then,  bis  will  was  that  his  five  sons, 
Isaiah^  Peter,  Obadiah,  Edward  apd  IsaQC  M.  have  all  the 
rest  of  his  estate,  of  all  kinds,  npt  before  disposed  of,  to  be 
equally  divided  between  them,.     He  then  appointed  Plontv 
Loxmsberry^  Samuel  Doughty^  and  his  sou  fsaac  M.  his  ex- 
ecutors for  the  purposes  in  bis  will  mentioned ;  that  Dcfogk- 
Uf  and  Lounsbtrry^  two  only  of  the  executors,  ever  proved 
or  took  on  them  the  execution  of  the  will  ;  they  did  this,  on 
the  ^d  Seftcmberf  1803  ;  that  the  testator,  at  his  death,  left 
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a  widow,  Bridget  HaHock^  aod  i  sons,  before  named,  and  6 
grand  children,  the  children  of  his  deceased  daughter  Miriam ; 
that  Obadiah  died  in  the  year  1810,  leaving  4  children  who 
are  yet  alive  ;  that  Isaiah  and  Peter  are  now  h ving ;  that  Ed- 
warddie^  in  1810,  leaving  Phebe  his  widow,  and  3  children, 
2  of  whom  are  living,  and  1  dead  ;  that  Isaac  M.  died  in 
Jwu^  1817,  without  is^ue,  was  never  married,  nor  did  h^ 
leave  any  last  will  or  testament ;  that  Bridget^  the  widow  of 
Moses  Hatlock^  died  in  thfs  spring  of  1818  ;  that  the  children 
of  Mriam  are  living ;  that  Lounsberry  and  Ljoughty^  as  act* 
ing  executors  of  the  will  of  Moses  Hallock^  execated  a  dee<) 
for  the  premises  in  question  (o  the  defendant  below,  Will" 
iam  Sharp^teen^  dhi^d  the  ^9th  Jlugust^  18)8  ;  th^t  Isaiah 
Hallock  and  Peter  Hallofik  also  executed  their  deed  to  the 
defendant  below,  Williatn  Sharpsteen^  for  the  premises  in 
question,  dated  the  21  st  day  of  Jlfoy,  1818  ;  but  whether, 
&c.  and  if,  &c.  the  jury  assessed  the  damages  at  |{3578,56, 
beif^  i  of  the  consideration  money  in  the  deeds  to  the 
plaintiff  below,  with  interest. 

On  this  verdict  the  Siiprenrie  Coqrt  gave  judgment  for  the 
plaintiff  below,  with  ^225,54  costs,  making  with  the  dama- 
ges ^803,80,  in  January  tprn|,  1823^  for  wt^icti  they  gav§ 
their  reasons  as  follows  i 

Reasons  for  the  judgment  in  the  Court  below. 
The  intention  of  the  testator,  in  directing  a  sale,  seems  tq 
ba^e  been,  among  other  things,  to  provide  for  Edward  and  /- 
saac^  by  securing  to  them  £l  60  each,  out  of  the  avails  of  the 
farm,  in  the  first  instance ;  and  then  an  equal  share  with  the 
other  sons.  This  cannot  be  carried  into  effect,  because  £d- 
vard  and  his  wife  being  witnesses,  the  devise  to  him  is  void. 
[I  R.  L.  367.  4  John.  Rep.  311.1  John.  Cas.  163.)  Thus 
one  object  in  view,  when  the  power  to  sell  was  created,  can- 
not be  attained*  Isaac  also  died  before  bis  mother.  As 
fo  him  the  £150  are  lapsed  ;  for  it  was  a  personal  devise  to 
hitn  solely.  If  the  sale  by  the  executqrs  is  held  valid,  they 
cannot  make  distribution  according  to  the  will. 

The  subsequent  events  are  such,  that  \^d  they  been  fore- 
seen by  the  testator,  a  sale  would  not  have  been  directed.  In 
construction  of  thooe  powers,  the  intent  is  much  r^rde^^ 


April,  18^. 

Sharpsieea 

Tillpu. 


AtBAVT, 
Apnl,  1824. 

Sharpsteen 

V. 

Tilloa* 


If  ibe  object  in  creating  the  power  ceafies,  the  lands  descend 
to  the  heirs  at  law.  (6  John.  73.)  On  this  grouod,  we 
think  the  sale  bj  the  executors  cannot  be  supported. 

On  another  ground,  the  sale  is  void. '  This  is  a  naked  au- 
thority to  sell,  not  coupled  with  an  interest.  There  n  na 
previous  estate  created  and  vested  in  the  executors  as  racb« 
On  the  death  of  one  executor,  the  power  at  coamiOD  law 
would  not  survive.  {Bergen  ^  others  v.  Bemui^  I  Cames^ 
Cos,  itiErr^  16.) 

The  nth  section  of- the  statute  concerning  wills,  (I  R. 
Xr.  366)  provides  for  the  case  when  part  of  the  exeeotora 
refuse  to  act,  and  makes  vaKd  all  sales  made  by  execnton 
who  take  charge  of  the  administration  of  the  will.  It  leaves 
untouched  the  case  of  one  of  the  executors  dying  before  the 
sale.  The  statute  recognizes  the  distinction  between  lands 
devised  to  executors  j  to  be  sold,  and  a  devise  directing  them 
to  sell  the  lands*  In  the  former  case,  no  statate  provisioQ 
was  necessary  to  sanction  a  sale  by  surviving  executors*  In 
the  latter,  the  legislature  left  the  power,  in  the  event  of  the 
death  of  one  of  the  executors,  to  (he  operatioi^  of  the  com- 
mon law.  But  whether  the  power  was  with  or  without  aa 
interest,  all  the  executors  must  join«  if  living.  The  statute 
was  passed  to  provide  a  remedy  in  case  of  relusa)  to  act. 

The  defendant,  however,  having  a  sufficient  conveyance 
from  two  of  the  sons  pf  Moaes  Uiliock,  the  plaintiff  is  eiili* 
tied  to  recover  three-fifths  of  the  consideration  money,  oohr, 
and  interest. 

J.  Tallmadgej  for  the  plaintiff  in  error,  contended,  that 
the  judgment  in  the  Court  below  should  be  reversed,  for  the 
following  reasons : 

.1.  Because  the  power  to  sell  contained  in  the  will  was  suf- 
ficient, and  well  executed  by  (he  two  surviving  execuiofvi 
and  their  deed  was  effectual  to  pa5S  the  entire  estate  ; 

2^  Because,  if  (he  power  to  sell  was  in^utflcient,  or  eoi 
well  executed,  yet  the  will  was  not  void,  but  conUiiised  a 
good  devise  in  feOj  and  the  deed  from  Peier  ttxA  fsaiah  Bal* 
hck^  (he  twf>  surviving  sans,  conveyed  a  greater  intenest 
in  the  premises  than  two-fifths^  aa  declared  in  the  judpneot 
of  the  CourL 
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He  said,  the  judgment  was  erroneous,  both  in  fact  and  law* 
If,  as  tbe  SuiHeme  Court  assume,  the  power  was  void,  then 
the  judgment  was  for  too  much,  provided  the  will  is  to  ope- 
rate for  any  purpose.  The  Court  say,  tbe  devise  to  Isaac 
M.  lapsed  in  consequeuce  of  his  dying  before  the  mother* 
If  so,  k  descended  to  the  other  children  of  tbe  testator,  the 
grantors,  bcnah  and  Peter  taking  each  one  fifth  of  that  share, 
which  also  passed  by  tbe  deed,  and  should  have  been  de- 
ducted from  the  verdicts  Tbe  Court  disregard  the  several 
lapses,  which  happened  by  the  death  of  tbe  several  heirs,  3 
of  whom  died  in  the  life  tkne  of  their  mother.  Edward  and 
liis  wife  witaessiog  the  will,  tbe  devise  to  them  being  there« 
fore  void,  this  descended,  in  equal  shares,  to  all.  The  into- 
rest  of  haiak  ai|d  Peter,  being  two  fifths  also,  in  this  share^ 
passed  by  their  deed.  But  taking  the  principles  assumed 
by  the  Court  below,  and  aUowing  tbe  will  to  be  void,  still 
tbey  have  given  judgment  for  too  much,  by  one-fifth  of  haae 
JK.'<  share,  who  died  without  issue.  -^ 

But  the  principles  assumed  in  relation  to  this  will,  by  tbe 
Court  below,  were  not  correct.  The  testator  professes  to 
dispose  of  all  his  estate,  real  and  persooaL  After  bequeath- 
ing several  legacies,  and  making  several  devises,  he  disposes 
of  all  the  residue  of  his  personal  estate  to  his  5  sons,  and 
provides  for  tbe  sale  of  his  real  estate,  and  the  distribution 
of  tbe  avails.  Two  of  his  sona  were  to  have  £l60  each, 
and  tbe  5  to  take  the  residue.  Now  suppose  the  power  to 
sell  was  void,  or  incapable  of  execution^  the  whole  passed 
to  the  $  sons  under  tbe  residuary  clause.  Though  a  power 
to  sell  be  inoperative,  there  is  nothing  to  prevent  a  residu- 
ary clause,  embracing  the  fee,  taking  full  effect.  The  Court 
had  no  right  to  pronounce  the  will  void  in  toto,  because  a 
part  of  it  failed.  Then  Isaiah  and  Peter  took  two-fifths  under 
this  clause  ;  and,  by  the  death  of  Isaac  without  issue,  they 
look  two-fifths  of  his  share  which  passed  by  the  deed.  This 
makes  the  judgment  erroneous  for  so  much. 

But  the  Court  erred  in  saying  that  the  power  became 
void.  They  go  on  tbe  ground,  that  where  a  power  is  given  by 
the  will  to  sell,  and  the'  object  fails,  tbe  power  goes  with  it ; 
and  they  maintain  and  illustrate  the  position,  by  tbe  case  of 
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v,[V^^^  '  before  the  sak.  {Jnckson  v.  Jansen,  6  JoAn.  jR«p.  73.)  Thii 
SharptteeD  is  a  very  different  case«  Wbere  a  beneficial  interest  in  the 
Tiiku.  ^^'^  "s  given  to  several,  because  otte  dies,  it  docs  not  follow 
that  the  power  ceases  ds  to  all;  If  the  object  totally  (kilsi 
the  power  fails  also.  Not  so  as  to  a  partial  failure  ;  and  iht 
power  shall  be  executed  for  the  residue.  Here  the  object 
still  remains  as  to  two  of  the  devisees,  tirho  are  livii^. 

The  Court  say,  thait  in  the  construction  of  these  powers 
the  intent  is  to  b^  regarded^  This  is  admitted  in  its  foUest 
extent,  and  is,  undoubtedly,  applicable  to  th^  whole  wilL 
Here  was  a  clear  intent  not  to  die  intestate.  The  Court  will 
almost  disregard  Und  break  down  the  words  of  a  power  and 
a  will,  prdviding  for  a  sale  of  lands,  in  order  to  e^RKoate 
this  intent*  {Jackson  v.  Gii^en^  16  John*  Rep*  167.)  No  io^ 
tendment  should  be  received,  to  defef^  the  intent  not  to  die 
intestate^  so  plainly  manifeist  upon  this  will.  Yet  the  Goort 
below  have  totally  disregarded  it  Jtftnam'f  cbildrea  are 
let  in,  to  share  in  the  descent,  though  the  ancestor  express- 
)y  excluded  them. 

As  to  the  number  of  efxecutom  necessary  to  execate  the 
power — if  this  power  be  annexed  to  the  office  of  executoTp 
all  the  authorities  agree  that  it  may  be  executed  by  those  on- 
ly who  take  the  trust.  This  will  does  annex  the  power  Co  the 
ojSSce.  The  testator  directs  the  payment  of  his  debts,  and, 
without  saying  by  whom,  the  sale  of  his  real  estate.  He 
then  appoints  his  executors,  in  terms,  for  the  purposes  nun- 
tioned  in  the  wilL  All  the  authorities  agree,  that  wbere  no 
one  is  designated  to  sell,  the  executors,  as  such,  are  to  do  it. 
It  belongs  to  them  virtute  officii'  It  is  only  where  persons 
arc  specjiically  deaigntited  as  a  kind  of  attorneys  for  (be  fur* 
poge^  of  the  sale,  that  the  strict  doctrine  advanced  by  ihc 
Court  below  prevails-  I  contendj  therefore,  that  the  p«w- 
ev  wag  well  e%ecutcd  by  the  survivors,  (Osgood  w,  Pratik 
tin,  2  Ja/irt,  Ch.  Rrp-  I,  20,  2K  14  John.  Rep.  5£7,  S,  C 
on  appeal,  id*  553,  S.  C-  Jackson  v,  Ferriss^  15  id.  5lb. 
Jackson  V.  Jansau  6  id,  73.)  All  the  atithon ties  are  rth 
red  to  in  thc^e  cases.  Davoue  v.  Fanning,  {2  John,  C 
Kep.  254)  titatch  v.    fVitdtr,  0  4tk^  420}  and  Sugdmi  pn 
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i^owersj  167,  4c.  are  direct  authorities  to  show  that  exec-  Albany, 
utors  are  the  proper  persons  to  sell  lands  not  expressly  di-  ^^^^.^^-^  * 
rected  to  be  sold  by  others,  especially  where  the  avails  are 
intended  to  pay  legacies.  Here  the  avails  were  to  be  dis- 
tribated  among  the  children — a  disposition  in  the  nature  of 
^  a  legacy.  In  Lessee  of  Zebach  v;  Smithy  (3  Bint  Rep.  69) 
the  will  ordered  thus  :  "  The  executors,  namely,  A.  B.  and 
C.  shall  be  empowered  to  sell  my  land,  &6*  and  to  give  a 
good  right;^'  Two  of  the  executors  refused  to  act,  and  one 
only  sold*  The  Court  held,  this  well,  and  said  that  one  might 
sell  alone  in  all  cases  where  the  power  is  annexed  to  the 
office  of  executor;    (id.  73.) 

The  Court  say,  that  the  1  R.  L.  366,  «•  11,  provides  for  the 
case  wheit  part  of  the  executors  refuse  to  act,  leaving  untouch*" 
ed  this  case,  where  one  of  the  executors  dies  before  the  sale.  In 
Davoue  v.  Fanning^  (2  John.  Ck.  Rep.  254)  the  Chancellor 
said,  ^'  If  all  the  executors  named  had  the  poWer  by  the 
will,  then  the  sole  acting  executor  has  the  power  by  the  stat- 
ute, (1  £;  L;  366)  on  the  neglect  oic  refusal  of  the  rest  of 
the  executors  to  act.''  The  statute  declares,  expresdiy, 
that  if  part  refuse  to  act,  all  the  power  to  sell  shall  devolve 
on  those  who  qualify  and  take  the  trust ;  and  the  Court  say^ 
that  the  power  is  gone  notwithstanding,  if  be  who  stands  out 
die  before  it  is  fully  gotisummated.  This  we  deny.  Thd 
fall  power  passes  instantly  to  those  who  take  the  trust ;  and 
DO  subsequent  events  can  defeat  this  eflect.  The  executor 
refusing  is  considered  as  having  never  existed;  and  this 
reasoning  will  be  found  strengthened,  by  comparing  the  stat- 
ute, as  it  first  passed,  (1  Jones  ir  Vdricky  153)  with  the  subse- 
quent revisions.  The  survivor  is  isxpressly  declared,  by  the 
old  act,  to  possess  the  power ;  and,  without  this,  the  evil  of 
the  old  law  is  not  fully  remedied. 

G.  Bloom^  for  the  defendant  in  error,  contended,  1.  That 
the  two  surviving  executors  had  not  power  to  sell  at  the 
time  of  the  conveyance  to  Sharpsteen :  3.  That  the  judg- 
ment of  the  Supreme  Court  was  correct,  as  to  the  rule  of 
damages  adopted  by  them. 

Vol.  IIK  ^  U 


ALBANT,         He  Said  tDC  powcf  did  not  survive  lo  me  iwo  eiecuwn, 
April,  1824.    j^  became  a  naked  power  by  the  death  of  one,  the  Burvivon 
Sharpiteeo    being  strangers  to  the  family,  and  having  no  interest  in  the 
TiUoq.       subject     It  does  not  appear  that  there  were  any  debts  to 
pay,  or  other  charges  against  the  estate.    There  were  no 
practicable  objects  to  be  attained  by  the  sale,  after  the  wid- , 
ow's  death.     This  will  directs  the  executors  to  sell.    There 
18  no  unqualified  command  to  do  this.     All  the  authorities 
agree,  that  a  power  conferred  by  such  language  is  a  naked 
one.     *'  If  a  man,  by  his  will,  direct  his  executors  to  sell  his 
land,  this  is  but  a  bare  authority  to  sell,  without  interest-,  for 
the  land,  in  the  mean  time,  descends  to  the  heir  at  law,  who, 
•  until  the  sale,  would,  at  common  law,  be  entitled  to  the  prof- 
itff-r-and  being  but  a  naked  authority,  if  one  of  theexecu- 
tors  die,  the  power,  at  the  common  law,  would  not  8urvi?e.'* 
{Bergen  v.  Bennet,  1  Caines^  Cas.  in  Err.  16.   Pow.onDn. 
291  to  310.    3  Salk.  Til.    Co.  Litt.  113,  a-    id.  181,  f.  ii 
236.)     It  is  a  general  rule,  that  a  power  not  coupled  with 
an  interest  is  a  naked  power.     A  power  simply  collateral, 
and  without  interest,  or  a  naked  power,  is  when,  to  a  mere 
stranger,  authority  is  given  todispose  of  an  interest  in  which 
be  has  no  estate  whatever.  {Pow.  on  Powers^  8, 10, 12.  fiul- 
/«rV  note,  29^,  to  Co.  Litt.  342,  b.  Edwards  v.  Sleater,  Hardf, 
415,  416.)     In  all  the  cases  cited  against  the  position  for 
which  I  contend,  there  was  a  power  coupled  with  an  inte- 
rest, or  a  trust  committed,  capable  of  execution  at  the  time 
It  is  agreed  that  the  intention  is  much  regarded  in  the  con- 
struction of  these  powers.  What  was  the  testator's  intention 
in  the  instance  before  us  ?    First,  to  provide  for  the  widow, 
by  leaving  her  in  charge  of  Edvuard  and  Isaac  his  sons :  sec- 
ondly, to  provide  for  them,  by  giving  each,  on  a  sale  of  the 
estate,  ^37^.     The  latter  object  could  never  be  accomplish- 
.    ed  by  the  sale.     Edward  and  his  wife  being  witnesses,  the 
devise  to  them  was  void,  (1  /?.  L.  367,  s.  12  ;  Jackson  y* 
Denniston,  4  John.  Rep,  311;  Same  v.  Woods,  1  John,  Cas. 
163)  and  Isaac  died  before  his  mother,  without  heirs,  and 
without  a  will.     Of  course,  his  share  lapsed,  and  diffused 
itself   among  all  the  brothers    and  sisters.     {Toll.  L  £• 
171,  2,  3,  306,  304.)     Indeed,  whethier  it  lapsed  or  vested, 
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can  make  no  diflference,  because  it  would  descend  in  the 
same  manner,  at  his  death,  to  his  brother's  and  sister's  chil- 
dren. The  provision  for  both,  then,  failed.  The  intention 
of  the  testator  was  defeated.  Beside,  the  gift  to  Edward 
and  Isaac  was  personal — not  to  them  and  their  heirs.  The 
farm  was  sold  for  ^3000,  fifteen  years  after  the  testator's 
death.  Taking  out  $7bO,  would  leave  only  ^450  to  each  of 
the  five  sons.  Edward  never  took  any  interest  in  this,  and 
Isaac  died  before  the  sale.  How  the  executors  could  sub- 
stitute takers  of  the  sale  money,  so  as  to  fulfil  the  testator^s 
intention,  it  is  impossible  to  conceive.  Every  member  of 
the  family  would  get  more  or  less  than  the  testator  intended. 

Again  :  when  every  material  object  contemplated  by  a 
testator,  in  framing  his  will,  fails,  the  will  itself  must,  of  con- 
sequence, fail,  and  the  property  be  regulated  by  the  statute 
of  descent  and  distribution.  Could  the  testator  here  have 
foreseen  the  changes  which  have  occurred  in  his  family,  will 
any  one  suppose  that  he  would  have  left  such  a  will  ? 

The  Court  below  were  correct  in  saying  that  our  act,  (1 
/?.  L.  366)  does  not  apply  to  a  survivorship  of  executors, 
but  leaves  the  case  as  it  stood  at  the  common  law. 

Jf  the  Court,  however,  should  think  that  the  power  did 
not  survive  to  Lounsberry  and  Doughty^  and  yet  consider 
the  will  good,  then  they  will  affirm  the  judgment  of  the  Su- 
preme Court  in  part,  and  reverse  it  in  part,  exercising  a  dis- 
cretion as  to  the  costs.  ( Waters  v.  Travis^  8  John.  Rep. 
566.  Anonymous^  12t(/*340.)  The  judgment  was  foun- 
ded on  the  supposition  that  the  will  is  void,  and  that  Peter 
and  Isaiah  conveyed  only  fwo-fifths  of  the  farm  ;  whereas, 
if  the  will  he  good,  they  were  entitled  to  two-fifths  of  the 
whole,  and  also  tworfifths  of  Edward'^s  and  two-fifths  of 
Isaac'* s  lapsed  shares.  This  would  lessen  the  amount  of  the 
judgment  some,  but  not  to  any  considerable  amount. 


ALBANY 

April,  18S 

Sharpatei 

T. 

Tillon. 


The  Chanckllor.    The  objects  which  the  testator  seems     The  objects 
to  have  contemplated,  in  directing  that  his  real  estate  should  ha^*bl*^*t^ 
be  sold  after  the  decease  of  bis  widow,  have  been,  to  a  great  ag^reat  extent, 
extent,  defeated  by  himself,  by  rules  of  law,  and  by  events    *  ®**^  ♦ 
which  occurred  after  his  death.    His  son  Edward  being  a 


ALBANY, 
April,  1824. 

Shurpsteea 

V 


And  tho  in- 
Untions  of  the 
^stator,  in  giv- 
ing; the  power, 
frustrated. 

The  purpe- 
pes  of  a  testa- 
tator,  in  givizig; 
|i  power  by 
his  will,  must 
|>e  ascertained 
from  all  the 
provisions  of 
the  will ;  and 
the  objects  of 
the  power 
most  be  con- 
sidered in  cbn- 
Tiexion  with 
the  power  it- 
felf. 


It  fails  when 
its  objects  are 
imattainable. 

The  power 
to  sell  hRving; 
faWvi],  tlie  5 
ions  Ji>  not 
lake  the  liiud 
J15  tlevisee^. 


witness  to  the  will,  could  take  nothing  nnder  it ;  and  all  the 
beneficial  intentions  of  the  testator  towards  this  son,  are  in- 
efiectual.  If  the  bequest  of  one  hundred  and  fifty  poviDds 
to  his  son  Isaac  M.,  is  considered  as  payable  from  the  pro: 
duct  of  the  real  estate  when  sold,  and  such  is  th^  sense  of  the 
will,  this  contingent  legacy  fails  ;  Isaac  M.  having  died,  be- 
fore the  power  to  sell,  was,  or  qould  be  exerted.  The  in- 
tended dispositions  of  the  nooney  which  should  arise  from 
the  sale  of  the  real  estate,  are,  to  ^  great  extent,  impossible; 
and  in  these  circumstances,  the  intentions  of  the  testator  in 
giving  the  power,  are  frustrated.  This  power  to  sell,  can 
not  be  disjoined  fron[)  the  other  provisions  of  the  will ;  the 
purposes  of  the  testator  in  giving  the  power,  as  ip  other 
respect^,  must  be  ascertained  from  all  the  provisions  pf  the 
instrument ;  ^nd  the  objects  of  the  power,  must  be  consid- 
ered in  connexion  with  the  power  itself.  In  the  case  ot 
Jackson  v.  Jansen,  6  John.  73,  the  supreme  court  held, 
that  where  the  object  of  a  testator  in  fijiving  a  power  to  sell, 
had  ceased,  t^ie  power  itself,  also  leased.  In  this  case  1 
am  of  opinion,  that  by  the  total  nullity  of  the  will  ip  respect 
to  the  portions  of  the  estate  intended  for  Edward,  and  by 
the  failure  of  the  legacy  of  two  hundred  and  fifty  pounds  to 
Isaac  M.,  the  objects  of  the  power  had  so  far  failed,  that 
there  was  not  a  v^lid  po^er  to  sell,  in  1818,  when  a  sale 
was  made  by  two  of  the  executory.  The  power  fails,  be- 
cause its  objects  are  unattainable. 

It  is  urged  by  the  counsel  of  Sharpsteen,  that  if 
the  power  to  sell  railed,  the  five  sonf  of  Ibe  Ic^tAtor 
took  the  land,  m  devisees-  But  this  seems  not  lo 
be  llie  sense  of  llmt  chi]i=e  of  the  will,  b)  which  the 
testator  ^ivcs  atl  the  rc:?t  of  his  css'ate  not  before  dti* 
posed  of,  to  his  fivu  sonF<  The  testator  hqd  before  mwit 
difijiositions  of  all  hi^  rtfil  estate  \  and  his  intention  coaeetfi- 
ing  the  residue,  must  be  understoort  to  exclude  hi*  land. 
He  had  indeed,  previously  disposed  of  all  his  mov^bld 
estate  ;  but  wlielher  the  terms,  moveable  estate^  were  i 
by  him,  to  comprehend  all  his  pcrr^onal  estate,  or  in 
sense  more  restricted,  \s  uncerlain.  The  testator  in  m.iktnf 
the  linal  bequest  of  the  residue  of  all  bis  estate,  scents   lo 
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have  SQpposed  that  his  land  would  be  sold,  and  might  pro- 
dace  a  sum  greater  than  would  be  sufficient  to  discharge  the 
legacies ;  and  upon  that  supposition,  he  probably  meant  to 
disposeof  such  an  excess.  But  his  intentions  declared  by 
this  will,  are  to  a  great  extent  null ;  and  the  last  disposing 
clause  of  the  will,  seems  not  to  be  a  deyis^  in  fee  of  his 
land. 

The  land  of  Moses  Hallock,  not  being  devised  in  fee,  and 
being  subject  only  tp  the  temporary  charges  made  in  the 
will,  descended  by  his  death,  to  his  heirs  at  law.  His  heirs 
were  five  sons,  and  six  children  of  a  deceased  daughter. 
Eacbofbis  fitre sons,  therefore  took  a  sixth  part;  and  the 
children  of  bis  djsceased  daughter,  took  another  sixth  part 
of  bis  land. 

Isaac  M.  Hallock  died  in  1817,  intestate,  and  without  is- 
sue. His  heirs  were  his  brothers  Isaiah  and  Peter,  the 
children  of  his  deceased  sister,  those  of  his  deceased  brother 
Edward,  and  those  of  his  deceased  brother  Obadiah.  The 
share  of  Isaac  M.  in  the  land  of  bis  father,  thus  descended 
in  five  portions ;  Isaiah  and  Peter  each  taking  a  fifth  part 
of  that  share. 

Isaiah  and  Peter,  as  heirs  of  their  father,  each  took  a  sixth 
part,and  as  heirs  of  their  brother  Isaac  M.,  each  of  them  took 
a  fifth  part  of  his  sixth  part  of  the  land.  These  fractions 
added,  and  more  siniply  expressed,  are  two  fifths  of  the 
whole  ;  and  the  result  ef  all  these  descents  gave  to  Isaiah 
and  JPeter,  the  same  proportion  of  the  whole,  which  they 
would  have  taken,  had  the  land  descended  by  the  death  of 
Moses  Hallock,  in  five  shares,  instead  of  six.  Jsaiah  and 
Peter  were  thus,  severally,  owners  of  one  fifth  part  of  the 
land,  on  the  twenty  first  day  of  May  1818,  when  they  con- 
veyed all  their  title  to  Sharpsteen  ;  and  he  then  acquired  a 
title  to  two  fifths  of  the  land  in  question. 

The  conveyance  from  the  executors  being  void,  for  want 
of  a  sufficient  power;  the  conveyance  from  Isaiah  and  Pe- 
ter being  valid,  to  the  extent  of  their  rights,  and  their  rights 
embracing  two  fiAhs  of  the  subject ;  the  title  conveyed  by 
Sharpsteen  to  Tillou,  has  failed,  in  respect  to  thr^e  fifth 


ALBANY, 

ApnU  1824. 

Sharpsteen 

V. 

Tillou. 


The  power 
becomiDg  nuU, 
and  the  land 
not  being  devi- 
sed, it  descen. 
ded  to  the 
heirs  at  law. 


Judgment  b)B^ 
low  was  prop* 
erly  for  3-5  of 
the  considera- 
tion. 

Process  by 
which  this  re 
suit  was  reachv 
cd. 


ALBANY,     parts  of  the  land.     I  am  according!/  of  opinion,  that  there 
s^^^l^^^  '   is  no  error,  in  the  decision  of  the  supreme  court. 
Bank  of  Utica 

▼.  The  Court  being  unanimously  of  this  opinion,   it  was, 

Smedes.         .,  ^  .  .V  l 

tnereupon  ordered,    adjudged  and   decreed,    that  the 

firmfd*°*  *il  P'^''^*'^  ^^^^  nothing  by  his   writ  ;  and  that  the  defendant 

mously.  go  thereof  without  day.     And  it  was  further  ordered,  ad« 

JUDGED  and  decreed,  that  the  defendant  recover  against 

the  plaintiff  his  costs  to   be  taxed,  in  defending  the  writ  of 

error  in  this  cause  ;  and  that  the  record  be  remitted,  &c. 


The  President,  Directors   and  Compartt  of  the  Bank 

OF  Utica,  plaintitTs  in  error, 

against 

A.  K.  &  G.  M.  SxMEDEs  and  A.  Camfield,  defendants  in  error. 

The  endorsement  and  deliverj  of  a  promissory  nqte  to  a  bank,  on  ib  r^ 
quest,  is  a  sufficient  consideration  for  an  undertakings,  on  the  paKof  the 
bank,  to  charge  the  endorser  by  a  regular  notice  of  non-payment ;  and 
if  they  neglect  to  do  this,  the  holder  or  owner  of  (he  note,  to  whom  tha 
promise  is  made,  may  maintain  an  action  against  them,  and  reoover  das* 
ages  for  the  neglect. 

A  count  for  such  neglect  would  be  good  as  a  count  for  a  misfeasance,  tiie 
receipt  of  the  note,  and  neglect  to  perlbrm  the  undertaking,  being  prop- 
erly a  mismanagement  of  the  business  undertaken  The  acoeptance  of 
the  note  by  the  bank  may  well  be  considered  the  first  step  in  the  exe- 
cution of  the  contract,  and  no  other  consideration  is  necessary. 

Objecting?,  net  taken  in  the  supreme  court,  can  not  be  taken  in  the  coarl 
of  errors. 

A  corporation  may  make  any  contract,  to  do  an  act  at  any  place,  if  such 
contract  be  within  the  scope  of  its  general  powers. 

It  seems,  that  a  statute  incorpori^ting  a  bank  is,  in  its  nature,  a  poblie  stat- 
ute. 

The  declaration  stated  that  the  bank  of  Utica  had,  pursuant  to  the  act  of 
the  legislature,  passed  the  \Oth  day  of  »4pril^  1815,  established  an 
office  of  discount  and  deposit  in  Canandaigua.  Htldy  a  sufficient  reoital 
of  the  act  in  pleading,  though  it  should  be  considered  a  priTate  aet ;  es- 
pecially after  verdict. 

The  deolaration  alleged  that  the  defendants  bad  undertaken  to  charge  tb9 
first  endorser  of  notes  payable  on  demand  ;  and  set  forth  this  first  en- 
dorsement of  the  notes  to  the  plaintifis  as  having  been  made  on  a  day  cer- 
tain— the  endorsement  and  delivery  of  the  notes,  by  the  plaintifis,  toth« 
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defendants,  about  six  months  thereafter — and  their  undertakin|^  at  the  ALBANTy 

latter  time.    HM  sufficient,  especially  after  verdict,  thoug^h  the  dedar-  April,  1824* 

atioD  did  not  aver  that  the  demand  of  payment  was  made  within  a  rea-  ^^^v^- 

sonabletime.  Bank  of  Utica 

y. 

What  is  a  reasonable  time,  within  Which  a  note  payable  on  demand  should         Smedes. 

be  presented  for  payment,  in  order  to  charge  an  endorser,  depends  on  all 

the  facts  of  the  case,  to  be  provi-d  at  the  trial. 
The  power  of  a  verdict  to  cure  formal  defects  in  pleading,  should  be 

liberally  applied. 


Error,  from  the  Supreme  Court  The  cause  was  tried, 
in  the  Court  below,  at  the  Ontario  circuit,  id  June^  1821) 
before  (tKe  late)  Mr.  Justice  Yates  ;  the  venue,  which  was 
originally  laid  in  the  county  of  J^few-York^  having  been 
changed  by  an  order  of  the  Court. 

The  declaration,  the  only  part  of  the  proceedinp  ques- 
tioned upon  thie  writ  of  error,  consisted,  beside  the  money 
counts,  of  3  special  counts,  the  first  of  which  was  as  fol- 
lows : 

City  and  county  of  New-York^  ss.  The  President,  J^c.  of 
the  Bank  of  Utica^  were  summoned  to  answer  A.  K*  Smedesy 
&c.  of  a  plea  of  trespass  on  the  case,  &c. ;  and  thereupon 
the  said  A.  K.  Smedes^  &c.  by  Evert  A,  Bancker,  their  at* 
torney,  complain  for  this,  to  wit,  that  whereas,  on  the  I4th 
day  of  jPe6ruary,  1818,  and  before  and  since  that  time,  at 
the  1st  ward  in  the  city  of  Kew-York,  and  in  the  county 
of  New'York^  A.  K.  Smedesj  G.  Jtf.  Smedes  and  Abiel  Cam^ 
field,  plaintiffs,  were  merchants  and  co-partners  in  trade, 
under  the  name,  style  and  firm,  of  A.  Hr  G.  Smedes  ^  Cam* 
field  ;  and  whereas,  also,  the  before  named  defendants,  the 
President,  ^c»  of  the  Bank  of  Utica,  on  the  day  and  year 
aforesaid,  and  before  and  since  that  time,  pursuant  to  the  act 
of  the  legislature  of  the  state  of  Jfew-York,  passed  the  lOth 
day  of  April,  A.  D.  1815,  had  established  an  office  of  dis« 
count  and  deposit  in  Canandaigua,  to  wit,  at  the  Ist  ward  in 
the  city  of  New-York,  and  in  the  county  of  New'York,  and 
were  then  and  there  transacting  and  doing  business  as  bank- 
ers, by  virtue  of  the  act  aforesaid,  under  the  name,  style  and 
description  of  the  Utica  Branch  Bank  in  Canandaigua  ;  and 
whereas,  also,  on  the  I2th  day  of  August,  A.D.1B17,  at,  &c. 


ALBANY,     to  Wit,  at,  &c.  Pundcrson  B.  Underhill  and  Hams  Sewmur 
April,  1824.  _,...  .  -x'l  J      11.  1 

y,,^.^^,,^  were  inlerchants  and  copartners  in  trade,  under  the  naiDe,8tyie 
BaDk  of  UUca  and  firm  of  Underhill  ^  Seymour  ;  and  whereas,  also,  od  the 
Sihede9»  ^^^^  *  2/A  day  of  Au^rust^  ^.  D.  1 8 1 7^  the  before  named  P.  J8. 
Underhill  and  H.  Seymour,  at,  &c.  to  wit,  at,  &c.  or  one  of  tbem, 
for  and  in  the  name  of  the  said  fii^  of  Underhiil  ^  Seymour^ 
<nade  a  certaiin  note  in  writing,  corhmonfy  Called  a  prorois- 
sorj  note,  bearing  date  the  same  day  and  year  last  aforesaid, 
and  then  and  there  delivered  (he  said  note  to  a  certain  John 
C.  Spencer;  by  which  said  note,  the  said  P.  B*  Underhill  and 
H.  Seymour,  under  the  name  and  signature  of  IMderhili  4r 
Seymour,  promised  to  pay  to  the  order  of  the  said  John  C 
Spencer,  by  the  name  and  description  of  John  (X  Spencer, 
Esquire,  at  the  Utica  Branch  Bank,  1237  dollars,  with 
interest  from  date,  for  vahie  received :  and  the  said 
J.  C.  Spencer^  to  whom,  or  to  whose  order,  the  pay- 
ment of  the  said  sum  of  money  mentioned  'm  the  said  note, 
was  to  be  made  as  aforesaid,  afterwards,  and  before  the  pay- 
ment of  the  said  sum  of  money  mentioned  in  tlie  said  note, 
or  any  part  thereof,  and  also  before  the  iirae  hmited  and 
appointed  by  the  said  note  for  the  payment  thereof,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  at  &c.  to  wit,  ^f, 
&c.,)endo:sed  the  said  note  in  writing,  with  bis  proper  name 
and  signature  of  J.  C.  Spencer,  and  by  that  endorsement, 
ordered  and.  appointed  the  contents  of  the  said  note  to  be 
paid  to  the  before  named  A»  K^  Smedes,  ^c.  the  before  na- 
med plaintiffs  ;  and  then  and  there  delivered  the  said  note, 
so  endorsed,  to  the  said  A.  K.  Smedes,  &c. ;  and  the  said  A. 
K.  Smedes,  &c.  to  whom,  or  to  whose  O'der,  the  payment  of 
the  said  sum  of  money,  mentioned  in  the  said  note,  was  to 
be  made  as  aforesaid,  afterwards,  and  before  the  pajmoit 
of  the  i^aid  f^am  of  money,  menfioricd  in  the  said  note,  w 
any  part  tlici-cof,  and  also  before  the  time  limited  mid  ap- 
pointed b)  the  sM  note,  for  the  payment  thereof,  In  irit, 
on  the  dny  last  afi>re$aid,  at,  ^c.  to  wit^  at,  &iz*  etid«fved 
Ifii'  s'Atd  tjoiein  ^vrinni;,  wiih  the  name  and  signature  of  the 
saifi  Qrni  of  A,  ^f  G,  Smrde^  and  A,  Ctimfieid^  and*  by  ihiit 
eiidoi'KPmeiit,  ordered  and  appointed  the  contents  of  fee 
sard  note  to  be  paid  to  ttie  before  named  defendaatSf  Tlf 
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President,  &c.  at  the  Utka  Branch  Bank  in  Cananiaiguat     t^^^^^J^ 
and  the  said  plaintrfls,  for  the  more  eSsctual  recovery  and      s,^C*«^  * 
collection  of  the  nroneys  in  the  said  note  specified,  accor-  ^"^  ^^  ^^*** 
ding  to  the  tenor  and  effect  of  the  said  note,  and  of  the  said       Smedes. 
endorsements  so  made  thereon  asaforesaid,  afterwards,  to 
wit,  on  the -H/A  day  of  Feinmry,  A.  D.   1818,  at,  &c.  to 
wit,  at,  &c.   caused  the  said  note  to  be  deposited  at  the 
office  of  discount  and  deposit  established  by  the  defendants, 
pursuant  to  the  statute  in  such  case  made  and  provided,  un- 
der the  name  and  style  of  <he  Utka  Branch  Bank  Sit  Canan* 
daigua^  aforesaid,  to  be  collected  by  the  said  defendants,  in 
behalf  of  them,  the  before  named  plaintifTs.     And  the  said 
Pfesideni^  Directors  and  Company  of  the  Bank  of  Ulica^  in  the 
village  of  Utica^  the  before  named  defendants,  thereupon, 
to  wit,  on  the  said  14/A  day  of  February^  A.  D.   1818,  at, 
&c.  to  wit,  at,  &:c.    in  consideration  that  the  said  plaintifTs 
had  so  endorsed  and  deposited  the  said  note  for  collection, 
in  manner  and  form  aforesaid,    thereupon  assumed    upon 
themselves,  and  then  and  there  faithfully  undertook  to  pre- 
sent the  said  fiote,  and  demand  payment  of  the  sum  of  mo- 
ney specified  in  the  same,  from  the  said  P.  B.  Underhill  and 
H*  Seymour^  according  to  the  tenor  and  eiTect  of  the  said 
note,  and  of  the  several  endorsements  so  made  thereon  as 
aforesaid  ;  and  in  case  default  should  be  made  in  the  pay- 
ment of  the  said  sum  of  mone/  in  the  said  note  mentioned, 
or  of  any  part  thereof,  by  the  said  P.  B.  Underhill  and  H.   • 
Seymour^  as  aforesaid,  then  the  before  named  defendants, 
The  President^  &c.  in  the  village  of  Uiica,  further  assumed 
upon  themselves,  and  then  and  there,  in  consideration  of 
certain  reasonable  fees  and  rewards,  to  be  therefore  paid  by 
the  said  plaintiffs  to  the  said  defendants,  they  the  said  defen- 
dants undertook,  according  to  the   usage  and  custom  of 
merchants,  well  and  truly  to  notify,  or  cause  notice  to  be 
given,  to  /.  C.  Spencer^  the  before  named  endorser,  of  the 
non-payment  and  protest  of  the  said  promissory  note,  and 
by  such  notice,  by  force  of  the  statute  in  such  case  made 
and  provided,  render  the  said  J.  C.  Spencer  liable  as  indor- 
aer  for  the  payment  of  the  said  sum  of  money,  in  the  said 
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^J^L^^..^  ■    note,  and  of  the  said  endorsement,  so  by  the  laid  J.  C. 
iBank  ckf  Utica  Spencer  thereon  made,  as  aforesaid.     And  the  said  plaiDtifiii, 
Sm^      in  feet,  say,  that  the  said  P.  B.  Underhill  and  H.  Stymmj 
afterwards,  to  wit,  on  the  14(A  day  of  February,  A.\),  1818, 
at,  &c.  to  wit,  at,  &c.  did  neglect  to  pay  the  ^id  sum  of 
money  in  the  said  note  specified,  according  to  the  tenor  and 
effect  of  the  said  note,  and  of  the  said  endoreemcnls,  so 
thereon  made  as  aforesaid,  and  did  then  and  there  wbolly 
refuse  and  make  default  therein  ;  and  although  it  became 
and  was  the  duty  of  the  said  PreM'dcn^&c.  under  and  by 
virtue*  of  the  said  undertaking,  to  cause  due  notice  to  be 
given  of  the  non-payment  and  protest  of  the  said  promisso- 
ry note,  to  the  said  /-  C.  Spencer ,  endorser  as  aforesaid ;  yet 
the  said  President,  &c.  not'r^rding  their  duty  in  tbat  be- 
half, nor  their  undertaking  aforesaid,  in  form  aforesaid  made, 
but  contriving  and  fraudulently  intending  to  injure  and  de- 
fraud the  before  named  plaintiffs,  Jl.  K.  Snudes,  &c.  intbis 
behalf,  did  not  nor  would  well  and  truly  notify,  or  cause  doc 
notice  to  be  given  to  the  said  J.  C.  Spencer,  endorser  as 
aforesaid,  of  the  non-payment  of  the  said  promissory  note, 
by  the  said  P.  Underhill  and  H.  Seymour,  but  wrongfullj 
and  injuriously,  afterwards,  to  wit,  on  the  lAth  day  of  Fd- 
ruary,  A.  D»  1818,  at,  &c.  to  wit,  at,  &c.  wholly  neglected 
and  refused  so  to  do  ;  and  by  reason  of  the  default  and  neg- 
lect of  the  defendants  aforesaid,  the  said  A.  K.  SmeitiM* 
for  want  of  evidence  of  such  due  notice  to  the  said  J»  C. 
Spencer,  endorser  as  aforesaid,  have  aot  only  failed  and  been 
defeated  in  their  suit  subsequently  instituted  in  the  Supripme 
Court  of  Judicature  of  the  People  of  the  state  of -Mot- W 
for  the  recovery  of  the  moneys  in  the  said  promissory  note 
specified,  from  the  said  J.  C.  Spencer,  endorser  as  afore- 
said ',  but  in  pursuance  of  the  judgment  had  and  obtained 
against  them,  the  before  named  plaintiffs  in  the  suit  afore- 
said, and  entered  up  in  favour  of  the  said  J.  C.  Sptnctr^^ 
the  said  Supreme  Court,  &c.  on  the  4/A  day  of  October,  A. 
D.  1819,  at,  &c.  to  wit,  at,  &c.  have  been  compelled  to  py 
and  did  pay,  on,  &c.  29  dollars  and  12  cents  to  the  saidi 
C.  Spencer,  as  well  for  his  costs  and  chaises  in  and  about  bis 
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defence  in  the  said  action,  as  for  the  SherifiPs  fees  and  poun-      Albany, 
dage  in  serving  a  writ  of/,  fa.  issued  in  pursuance  of,  and      ^J^J^^J^' 
by  virtue  of  the  judgment  aforesaid ;  and  the  said  plain-  Bank  of  UtiM 
tiffs,  by  reason  of  the  said  judgment  so  had  and  obtained        st^os. 
against  them,  were  further  rendered  liable  and  are  still  lia- 
ble, to  paj  a  large  sum  of  money,  to  wit,  the  sum  of  75  dol- 
lars, for  their  costs  and  charges  accrued  in  and  about  the 
prosecution  of  the  said  action,  to  wit,  at,  &c.  and  have  lost 
and  been  deprived  of  the  means  of  recovering  the  same 
from  the  said  J.  C.  Spencer^  endorser  as  aforesaid,  to  the 
damage,  &c.  $9000,  of  all  which  the  said  defendants,  on,  &c. 
at,  4^c.  had  notice. 

The  second  count  was  substantially  the  same  with  the 
first,  except  that  the  consideration  of  the  promises  by  the 
defendants  below  was  alleged  to  be.  that  the  plaintiffs  had, 
at  the  defendants'  request,  employed  them  to  present  and 
demand  the  note  of  the  makers,  and  had,  at  the  defendants' 
like  request,  employed  them,  for  certain  reasonable  fees 
and  rewards,  &c.  to  protest  and  give  notice,  &c* 

The  dd  count  was  as  follows  :  And  whereas  also,  hereto* 
to  wit,  on  the  said  lAlh  day  of  Firiruary,,18l8,  at,  &c.  in 
consideration  that  the  said  plaintiffs,  at  the  special  instance 
and  request  of  the  said  defendants,  would  endorse  and  de« 
liver  to  them  the  said  defendants,  a  certain  other  promisso* 
ry  note  in  the  werds  and  figures  following,  to  wit :  '^  Canan^ 
daigua,  Atigust^  12<A,  1817.  Six  nontbs  after  date,  we  prom-  » 

ise  to  pay  to  the  order  of  John  C.  Spencer j  Esq.  at  the  Uiica 
Branch  Bank^  twelve  hundred  and  thirty  seven  dollars,  for 
value  received,  with  interest  from  date.     Vhderhill  4r  &y- 
motir.  Dolls.  1237,00 ;"  which  said  note  had  been,  thereto- 
forei  to  wit,  on  the  said  l^th  day  of  August^  A.  D.  1817,  at, 
&c.,  to  wit,  at,  &c.  according  to  the  statute  in  such  case 
made  and  provided,  and  agreeable  to  the  usage  and  custom 
of  merchants,  duly  endorsed  by  the  said  /.  C.  Spencer^  (to 
whom,  or  to  whose  order  the  said  note  was  made  payable,) 
to  the  before  named  plaintiffs,  and  had  also,  according  to  the 
usage  and  custom  of  merchants,  been  duly  endorsed  by  the 
before  named  plaintiffs,  to  the  said  defendants,  or  order, 
with  intent  that  the  said  defendants  might,  as  the  hold- 


ALBANY,     en  thereof,  according  to  the  usage  and  custom  of  iner- 
^^!^l^'  •    chants,  and  bj  the  force  of  the  statute  in  such  case  made 
Bank  of  Utioa  and  provided,  receive  and  collect  the  monies  in  the  said 
Smedes.       ^^^^  specified,  for  the  account,  use  and  benefit  of  the  said 
plaintiffs  ;  and  in  case  the  said  note  should  not  be  paid  bj 
(he  said  P.  B.  UnderhUl  and  H.  Seymour,  at  the  time  and 
place  specified  in  the  said  note,  according  to  the  teoor  and 
effect  thereof,  and  of  the  endorsements  so  thereon  made  as 
aforesaid,  with  the  further  intent  that  thej,  the  said  defend- 
ants, should  then  and  there,  according  to  the  usage  and  cus- 
tom of  merchants,  and  b)r  force  of  the  statute  in  such  case 
made  and  provided,  protest  or  cause  to  be  protested  (be 
said  promissory  note,  and  notify  or  cause  to  be  ootified  (be 
said  J.  C  Spencer,  endorser  as  aforesaid,  of  the  non-pay- 
ment of  the  said  sum  of  money  in  the  said  note  roentioned. 
according  to  the  tenor  and  effect  of  the  said  note  and  of  the 
endorsements  so  thereon  made  as  aforesaid,  they  the  said  de- 
fendants undertook  and  then  and  there  faithfully  pnNoised, 
that  they,nhe  said  defendants,  would  duly  present  the  said 
note  to  the  said  P.  /?.  UnderhUl  and  H.  Seymour,  the  draw- 
ers thereof,  at  the  Ulica  Branch  Bank  in   Canandait^yxt^  oo 
the  said  14/Aday  o{  February,  A.  D.  1818  ;  and  in  case  the 
said  P.  £•  UnderhUl  and  H.  Seymour  should  make  default, 
or  neglect  to  pay  the  said  note,  the  said  defendants  under- 
took and  then  and  there  faithfully  promised  to  protest,  or 
cause  the  said  note  to  be  protested  for  the  DOD-payneot 
thereof,  and  duly  to  notify  or  cause  due  notice  to  be  given, 
to  the  said  J.  C.  Spencer,  endorser  as  aforesaid,  of  the  neg- 
lect and  default  of  the  said  P.  B.  UnderhUl  and  H.  Seymour, 
in  not  paying  the  said  sum  of  money  in  the  said  note  speci- 
fied, according  to  the  tenor  and  effect  thereof,  and  of  the 
endorsements  so  thereon  made  as  aforesaid.     And  the  said 
plaintiffs,  in  fact,  say,  that  they,  the  said  plaintiff^,  confiding 
in  the  promise  and  undertaking  aforesaid,  by  the  a..i^  l^ 
fendanU,  in  form  afure««aid  mnde,  did  afterwards,  lo  wit,  Ofi 
the  1 4  f^  day  of  Fthrnary^  A,  I>.  1818,  deliver  to  the  aaidde* 
fendants!,  al  their  office  of  discount  and  deposit^  styled   ilie 
Uiica  Branch  Bank  in  Canundaigtfa,  the  said  note  citdorMd 
as  aforesaid,  for  the  purpose  aforesaid*  Yet  the  »aid  defend* 
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ants,  not  regarding  the  said  promise  and  undertaking,  but      i 
contriving  and  intending  to  injure  the  said  plaintiffs,  in  that      I 
behalf,  did  not,  nor  would  notify,  or  cause  due  notice  to  be  Bw 
given  to  the  said  /.  C.  -Spencer,  endorser  as  aforesaid,  of  the 
neglect  and  default  then  and  there  made  of  the  said  P.  fi. 
Underhill  and  i/.  Sfymour^  in  failing  to  pay  the  said  sum  of 
money  in  the  said  note  mentioned,  according  to  the  tcnojf 
and  effect  thereof,  and  of  the  said  endorsements  so  thereon 
made,  as  aforesaid  ;  but  did  then  and  there  wholly  fail  and 
make  default  therein;  by  means  whereof  the  plaintiffs  have 
wholly  lost  and  been  deprived  of  the  said  sum  of  money  in 
the  said  note  mentioned,   to  the  great  damage  of  them  the 
said  pfaintifTs,  to  wit,  of,  &c.  of  which  premises  the  said  de- 
fendants, afterwards,  to  wit,  on,  &c.  at,  &c.  had  notice. 
.  Plea,  the  general  issue. 

There  was  a  general  verdict  for  the  plaintiffs  below,  up* 
pnall  the  counts  in  the  declaration,  for  ^1610,03,  upon 
which  the  Court  below  gave  judgment  in  Jcmnary  term, 
1823,  for  the  r<»asons  given,  30  John.  Rep.  377  to  385,  S.  C, 
where  the  evidence  necessary  io  sustain  these  counts  was 
very  fully  considered  by  Woodworth,  J.  who  delivered 
the  opinion  of  the  Court  upon  a  case  made.  There  being 
no  special  verdict  or  bill  of  exceptions,  the  evidence  was 
not  before  (his  Court  ;  but  the  cause  went  entirely  upon 
the  sufficiency  of  the  declaration.  Much  of  Judge  W6od* 
zDorlh^s  opinion  will,  however,  be  found  applicable  to  the 
questions  raised  here. 

P.  S.  Parker^  for  the  plaintifls  in  prror,  remarked,  generr 
ally, that  where  there  is  a  substantial  defect  in  a  declaration, 
the  defendant  may  avail  himself  of  it  by  demurrer,  motion 
in  arrest,  or  writ  of  error.  The  verdict  in  this  ease  is  gen- 
eral, upon  all  the  counts,  three  of  which  are  special ;  and 
if  either  be  defective  in  substance,  our  writ  of  error  is  sus* 
tained.  It  is  true,  Courts  have  gone  as  far  as  possible  in 
the  amendment  of  the  proceedbgs  below,  by  entering  the 
verdict  upon  the  good  counts,  if  warranted  by  the  minutes 
of  the  Circuit  Judge.  Nothing  of  that  kind,  was,  however, 
done  in  this  case. 
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ALBANY,  ]•  There  does  not  appear,  in  any  part  of  the  declaration, 
Api^jjim  ^^  authority  in  the  defendants  below  to  transact  hanking  W 
Bankof  Utica  siness  at  Canandaigiut.  There  is  no  statute  recited  or  set 
Smedea  ^^th,  giving  them  such  authority,  and  there  is  no  public  act 
to  that  effect.  It  will  hardly  be  contended,  that  a  bank  has 
an  incidental  right  to  establish  offices  of  discount  and  depos- 
it ;  nor  is  there  any  thing,  in  the  original  charter  of  theBdri 
of  Uiica^  giving  them  such  a  right.  Then,  if  there  was  aoy 
authority  to  do  this,  it  should  have  been  special)/  shewn. 
The  plaintifft  below  did  not  seek  to  recover  of  any  officer 
of  the  branch,  but  of  the  mother  bank — not  for  the  act  or 
omission  of  the  bank,  but  for  the  fault  of  an  indiridoal.  if 
the  Bank  of  Utica  had  no  right  to  erect  this  office,  thej  are 
not  liable  ;  and,  in  all  cases,  where  a  party  seeks  ta  estab- 
lish a  right  in  virtue  of  a  private,  act,  as  this  roust  be^  he 
must  plead  the  act  as  he  would  any  other  record.  Trae, 
the  declaration  refers  generally  to  an  act  authorizing  the  es- 
tablishment of  an  office  at  Canandaigua,  but  the  act  itsdf 
should  be  set  forth  specially,  to  shew  the  connexion  be- 
tween the  mother  bank  and  the  agent.  (1  Chit  PL  218.  1 
DL  Com.  86.  Bac.  Abr.  Statute,  (L).)  Here  even  the  title 
of  the  statute  is  not  mentioned. 

2.  The  1st  and  2d  counts  of  the  declaration  set  forth  a 
note  payable  on  demand  ;  and  no  cause  of  action  could  ame 
against  the  defendants  below,  for  negligence  in  not  present- 
ing such  a  note  for  payment,  and  in  emitting  to  notify  the 
endorser  6  months  after  it  was  due.  No  time  of  payment 
being  specified  in  the  notes,  they  were  due  and  dcmanda- 
ble  immediately.  (Thompson  v.  Ketcham,  8  John.  Rff* 
192.  Herricky.  Bennett,  id.  374.  Sheehy  v.  MandnHk 
7  Cranch,  217.)  The  notes  are  stated,  in  both  these  counts, 
to  have  been  made  and  dated  on  the  12/A  August,  1817  ;  to 
have  been  endorsed  by  Spencer  at  that  time  ;  and  to  have 
Tjeen  deposited  in  the  bank  on  the  !4fA  day  of  Wnfan/, 
1818  ;  at  which  time  the  defendants  below  promised  to  make 
demand  and  give  nodce.  What  duty  was  imposed  uponiti^ 
defendants  1  Of  what  avail  were  a  demand  and  notice  it 
that  late  day  ?  Two  months  and  a  half  have  been  tioto 
ati  unreshHonable  delay.     This  must  depend  on  circuroitaa^ 


ces ;  tucQ  as  me  aiscance  oeiween  me  resmence  oi  me  noi-      albant, 
der  and  the  other  parties.     In  this  case,  there  would  be  a     J^J-^^^Z^  * 
material  difference,  as  to  time,  between  a  residence  of  ttie  Bank  of  UtiiA 
drawers  in  South  Carolina^  and  the  village  of  Canandaigiut  ;       g^^et 
and  nothing  appears  that  they  did  not  reside  at  the  latter 
place. '  But  suppose  they  resided  at  the  city  of  New-York^ 
at  the  date  of  the  nate — a  demand  might  have  been  made, 
and  the  usual  time  of  communication,  which  is  but  a,  few 
days,  between  these  places,  would  have  carried  noticeof  non- 
payment to  Canandaxgua*    There  is  an  allegation  that  the 
plaintiffs  below  brought  a  suit  against  the  endorser,  and 
were  defeated,  with  costs,  for  want  of  due  notice.     This 
appears,  on  the  faoe  of  the  declaration,  to  have  been  their 
own  fault.     {Chiiiy  on  Bills,  350.) 

3.  There  is  no  sufficient  consideration  set  forth  in  the  3d 
count.  The  promise  relied  on  was  a  nudum  pactum. 
There  is  a  wide  distinction,  in  this  respect,  between 
a  non-feasance  and  misfeasance.  In  the  latter  case,  an  ac- 
tion lies  for  negligence,  though  the  undertaking  be  without 
consideration  :  otherwise  for  a  non-feasance.  In  such  case, 
a  full  and  plain  consideration  must  be  clearly  stated,  to  war- 
rant an  action.  {Thome  v.  Deas^  4  John.  Rep.  84.)  In  the 
case  cited,  all  the  authorities  are  stated  and  considered., 

That  error  will  lie  upon  one  count  substantially  bad, 
though  the  others  be  good,  if  the  verdict  be  general,  the 
Court  are  referred  to  Hopkins  v.  Beedle,  (1  Caines^  Rep. 
347)  Grant  v.  Aslle,  {Doug.  730)  Cheelham  y.  TUlotson,  (5 
John.  Rep.  430)  and  Trevor  v.  Wall,  (1  T.  R.  15\.) 

The  distinction  upon  which  we  rely,  between  a  non-fea- 
sance and  misfeasance,  is  admitted  by  his  honor  Judge  Wood- 
worthy  who  delivered  the  opinion  of  the  Court  below  upon 
the  case  made.  He  admits,  that  ordinarily,  in  the  former 
case,  there  must  be  a  complete  consideration  appearing  up- 
on the  face  of  the  declaration ;  but  he  considers  that  banks 
form  an  exception.  Where  is  the  distinction  ?  Suppose 
this  had  been  the  case  of  an  individual  banker  or  broker  ; 
would  not  the  case  be  precisely  the  same  in  principle  ?  h 
it  true,  of  them,  that  the  mere  delivery  of  the  paper,  and 
the  expected  benefit  to  be  derived  from  deposit,  funds,  facil- 
ities, &c.  would  form' a  legal  consideration  ?    If  not^  whj 


^^-V^^'  verts  to  the  case  of  Elsee  v.  Galward,  (5  T.  if •  143.)  Now, 
Bank  of  Utiea  in  that  case,  the  Judges  agree,  that  if  Gaiward  bad  perfor- 
Sjii6d«9.  ™^^'  ^®  might  have  bad  an  action  for  his  compensation 
against  Elset ;  btit  this  expectatioa  of  benefit  was  not  allow- 
ed to  form  a  Consideratiou.  Having  done  nothing  towards 
the  work,  though  it  was  in  the  line  of  his  business  as  a  car- 
penter,  ret  this  ctrcnmstance'did  not  make  out  a  considera- 
tion. How  is  it  possible  to  distinguish  the  two  cases  1  The 
very  point  decided  in  Thome  v.  Deas^  (4  John,  Rep,  96) 
was«  that  an  action  will  not  lie  in  such  a  case«  In  tluscasC) 
we  admit,  that  if  the  bank  had  got  the  money  in  their  vaolts, 
they  would  have  been  liable  ;  but  they  were  as^mnch  at  lib- 
erty to  attempt  obtaining  it  or  not,  as  Ga/»anl  was  to  dd- 
dertake  or  omit  the  building-  The  only  consideratioa alle- 
ged by  this  count  is,  that  the  plaintiffs  wouM  deliver  the 
notes  to  be  collected  for  the  plaintiffs^  benefit.  This  is  no 
consideration  at  alL  The  delivery  of  the  notes  was  no  ben- 
efit to  the  defendants.  It  does  not  appear,  by  the  declara- 
tion, that  they  could  possibly  derive  any  benefit. 

4.  The  3d  coutit  does  not  aver  the  non-payment  of  the 
note  by  the  makers.  This  was  an  essential  averment,  and 
payment  not  being  negatived,  we  have  a  right  to  infer  that 
it  was  made  at  the  day. 

\  5.  Neither  of  the  counts  aver  that  the  makers  were  insol- 

vent.    Without  this,  the  plaintiffs  below  could  have  sttstain- 
ed  no  damage. 

5.  M.  Hopkins^  for  the  defendants  in  error.  The  note  la 
question,  in  fact,  fell  due  on  the  lAtk  of  February^  3818,  as 
averred  in  the  3d  count.  The  opinion  of  the  Court  below 
was  given  upon  the  merits  of  the  case,  as  they  appeared  at 
the  circuit,  and  has  very  little  bearing  upon  the  form  of  Ibe 
declaration,  which,  alone,  is  questioned  here.  The  infor- 
malities in  the  record  were  never  brought  to  the  view  of  the 
Court  below  in  any  shape  ;  and  this  furnishes  us  with  one 
answer  to  the  writ  of  error.  It  is,  that  the  defendants  b^ 
low  should  have  taken  their  objections  in  the  Supreme  Coart, 
by  demurrer  or  motion  in  arrest.    We  are  not  to  be  met,for 


%M  firdt  time  with  them,  here.   This  Was  determined  in  the     itliA^Y, 
late  case  of  Colden  v.  Knkkerhacktr,  (2  Cov^tn^i  Rep.  SI)  ^^^}f^* 
which  holds  that,  to  warrant  reviewing^a  point  here,  it  must  j^ank  of  tJtk« 
have  been  expressly  passed  upon  by  the  Court  below.  JSaieiw* 

It  is  admitted,  that  the  first  and  second  counts  aver  a  suffix  , 

cibtot  consideration  ;  but  there  is  a  clerical  mistake,  in  not 
sietting  forth  the  not^  as  payable  at  6  months.  In  the  third 
count,  however,  the  nbte  is  truly  set  forth  ;  but  this  is  said 
to  be  defective,  in  omitting  to  aver  a  sufficient  consideration* 
The  law  does  not  require  a  full  consideration.  The  meiest 
trifle  is  sufficient*  An  attorney  who  engages  to  defend  a 
suit  for ^5  received,  is  bound  to  a  faithful  dischai^eof  bia 
duty,  and  is  fully  amenable  fo^all  the  damages  arising  from 
bis  neglect.  Equally  bo,  if  he  engages  to  defend  upon  the  ex- 
press or  implied  proinise  of  his  Client  to  pay  him  the  reason- 
able or  legal  fees*  If  he  simply  engage  to  defend  a  cause, 
without  any  thing  farther,  it  is  a  mere  naked  promise  *,  but 
if  any  thing  be  done  by  the  client,  or  any  liability  incurred, 
the  attorney  will  l^  bound*  The  slightest  loss  or  inconven- 
ience, on  the  part  of  the  promissee,  makes  a  sufficient  con* 
sideration*  (1  Com.  on  ConL  16,  17.)  This  is  fully  bxem* 
plified  in  the  books.  An  executor  is  not  bound  without  as* 
sets ;  yet  if  he  promise  the  creditor,  ^^  prove  your  debt  and  I 
will  pay  it,''  he  is  bound,  on  the  condition  being  performed* 
A  delivery  6f  goods,  in  which  one  has  only  a  Special  proper- 
ty, {Bind  V.  Plaihy  Cro.  Eliz,  218)  or  mutual  acceptance  of 
bilb  to  the  same  amount,  is  also  .a  good  consideration*  Sq 
intermarriage  with  a  third  person.  {Brown  etux*  v.  Garbo-^ 
roughs  Cro.  Eliz.  63.)  So  performance  of  what  the  prom- 
issee was  previously  bound  to  do  by  an  award*  {Foster  v* 
Scarlet^  Cro.  Eliz*  70.)  So  a  promise  to  show  a  deed* 
{Siurlyn  y*.  Albany,  Cro.  Eliz-  67.  id.  150,  S.  C.)  Doing 
an  act  for  the  benefit  of  a  third  person,  at  the  defendants 
request.  {Hunt  v*  Bate,  Dy.  272,  b.)  In  the  margin  of  thii 
page,  the  plaintiff's  sealing  a  lease  is  nientioned  as  a  consid- 
eration, though  it  was  of  no  consequence  to  the  defendant* 
Now,  in  the  3d  count,  it  is  thus  set  forth  t  ^^  In  consideration 
that  the  said  plaintiffs,  at  the  special  instance  and  request  o( 
the  said  defendants,  would  endorse  and  deliver  to  them,  tb« 

Vol*  UI.  «e 


^^^.^^.^.^      and  Bgares  followiog,''  &c.  {nttingforih  the  noU  in  fuesttoic, 
Bank  of  uti«  |,„d  ^^a*  t/  njat  endorud  and  delivered.)    Here  is  a  eonsid. 
Sm«d«i.      eratioQ,  within  the  cases,  fully  stated.    The  endonement 
and  delivery  put  it  upon  the  defendants  tomake  thedeiMnd 
and  give  the  notice ;  otherwise  the  plaintiffs^  remedy  apiost 
the  endorser  would  be  gone  forever.  The  plaintiffs  cessed  to 
hold  the  note.    They  had  {)ut  it  out  of  their  power,  (here* 
fere,  to  make  the  deonand,  at  the  request  of  the.defendsota; 
and  the  mere  fact  that  they  had  incurred  this  incoQvemeoce 
was  enough.     The  consideration  is  not  merely  fonnsl,  as 
supposed.     The  distinction  between  noo-feasaoce  snd  mis* 
feasance  is  founded  on  the  oase  of  Cogg»  v.  Bemard^{iLL 
Raym.  909)  and  I  had  supposed  this  case  would  bare  keeo 
cited.     It  has  not  b^n  ;  and,  I  presume,  for  the  reasoo  that 
it  would  make  decidedly  against  the  plaintiffs  ia  em>r.  The 
receipt  of  the  property,  and  beginning  to  act  about  it,  wu 
holden  enough,  in  that  cascvi^  bind  the  bailee  to  itsprodent 
management,  according  to  the  terms  of  the  bailmeot  Hsr« 
ing  the  note  in  their  possession,  controllii^  it  exclasivelj) 
and  not  acting  at  the  proper  time,  became  a  deceit  upon  as, 
which  worked  a  lasting  injury.    If  the  act  is  commeaced,  it 
must  be  finished — it  must  be  well,  truly,  faithfully,  and  cor- 
rectly done,  according  to  the  nature  of  the  act  to  be  perfor-. 
med — otherwise  an  action  lies.    In  this  case,  an  attone; 
undertakes  to  charge  an  endorser.     Cogga  v.  fiemarfiis, 
that  if  you  begin  the  trust,  you  must  go  through  with  it.  I 
retain  an  attorney  to  defend,  put  my  papers  in  his  hands,  aad 
he  omits  to  appear,  by  which  I  am  damnified,  in  the  lots  of 
my  cause,  or  otherwise — was  it  ever  doubted  that  be  voald 
'  be  liable  ?  Here  the  papers  are  delivered,  and  no  notice  giv- 
en ;  yet,  say  the  bailees,  ^^  we  might  act  oor  pleasore,  and 
ruin  you  with  impunity — we  have  a  right  to  go  qn^  aad  do 
the  business  at  the  halves,  and  yet  you  have  no  remedy  for 
our  carelessness."     Is  this  to  be  tolerated?    InCoggsv. 
Bernard^  there  were  two  objections—one,  a  want  of  coasid- 
oration — ^the  other,  that  the  defendant  was  not  shewn  to  be 
a  common  carrier.     The  objection,  and  all  the  reasoning  is 
that  cause,  |»re^supposed  and  admitted  that  the.  beiiig  a  com- 
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-mon  carrier,  whose  basiness  it  is  to  convey  goods, 
have  been  sufficient  to  sitstain  the  action.  Here  is 
mon  collector ;  and  bis  honor  Mr.  Justice  Woodworti 
I7  held,  that  the  bank  «ras  liable,  00  the  ground  that  t 
in  the  ordinary  course  of  their  business,  of  whic 
made  a  profit.  This  abundantly  appeared  upon  a  co 
ation  of  the  merits. 

But  if  all  the  defects  imputed  to  this  declaratior 
they  are  cured  by  the-verdict.     The  objection  is  to 
defectively  set  forth — not  a  defective  title.  {Rex  v.  L 
2  Sir.  101 K)     In  Small  v.  Cole  fy  SAinner,  (2  Butt. 
1161)*the  demise  was  laid  as  having  been  made  3( 
after  the  memorandum  ;  yet  the  Court  held  that  this 
was  cured  by  the  verdict.     Dtwmtm^  J.  gave  as  a  i 
tfiat  no  doubt  a  proper  title  was  proved  upon  the  trial. 
JUg.  Pleader  J  (C.)  87,  refers  to  various  cases  of  tti 
character.     One  defect  complained  of  is,  that  our  d( 
tion  does  not  allege,  a  neglect  to  pay  the  notes.    I 
say  the  defendants  caused  no  notice  to  be  given  ths 
ment  was  not  made — an  averment  of  non-payment  ^ 
to  be  sure,  is  somewhat  circuitous  and  ai^umentativ 
no  ground  of  objection  upon  error.    It  is  a  mere  fom 
feet,  scarcely  objectionable  by  special  demurrer,     l 
flition  is  better  settled,  than  that  a  verdict  shall  cure  a 
which  niay  be  supposed,  from  the  record,  to  have  beei 
ved  at  the  trial.    Neglect  was  essential  to  maintain  tl 
tion  before  the  jury,  and  must  have  been  proved, 
omission,  therefore,  is  cured.    {Homsey  v.  Dimoclu^  1  I 
119.  DeLa  Barr^  v.  Jones,  Hardr.  222,   Bull.  JV.  P. 
Hall  V.  Douglass,  Bam.  432.     Huffam  v.  Ellis,  3  1 
415.)    Indeed,  it  is  a  negative  averment,  which  it  la} 
tiie  defendants  to  disprove.    If  this  be  not  done,  it  is  1 
ved  as  proved  from  the  nature  of  the  issue. 

,  We  must  not,  however,  be  considered  as  admittinj 
this  declaration  is  substantially  ilefective ;  for  we  do  not 
this  can  be  maintained.  On  the  subject  of  what 
sideration  is  necessary,  we  also  refer  to  Com.  Dig.  /. 
tgnm  the  case  upon  assumpsit,  (77.  1,  2,  3.)  in  Anonym 
(2  Ventr.  45)  the  consideration  aUeged  and  held  good 


ALBANY,     that  the  plaintilT  paid  to  the  defendant  so  much  monej,  who 
tlis-^       assumed  to  pay  a  like  sum  into  Court  and  appear — a  case 
Bunk  of  uiipa  much  like  the  present.     The  bank  received  a  note,  eqoiva- 
Bolides^       '^"'  ^^  '*®^*'"  *^  rnoney,  which,  in  the  ordinary  course  of 
things,    would  produce  to    them    its   face   in  cash,    froiq 
which  they  might  have  derived  a  benfit  as  a  deposit.     They 
are,  at  any  rate,  benefitted  as  much  as  the  attorney  was  in 
Ventris^  though  they  forthwith  pay  out  the  money.     Again  : 
if,  in  consideration  that  you  will  pay  A  such  a  sum  of  inon- 
^y,  I  promise  to  pay  B  the  same  suni.  this  binds  me  to  the 
payment,  though  I  derive  no  beneBt  from  the  consideration. 
{Com,  Dig*  Action  upon  the  case  upon  assumpsit^  (B.)  II.) 
^gain  :  if  the  plaintiff  will  pem>it  the  defendant  to  receive 
'  money  of  A^  which  he  owes  the  plaintiff,  the  defendant  pro- 

mises to  give  the  plaintiff  a  bill  of  exchange  for  so  much: 
this  shall  bind,  though  A  become  insolvent  and  never  pay, 
^r  the  plaintiff,  perhaps,  woulil  not  have  delayed,  had  it  act 
been  for  the  defendant's  promise-     (id.) 

We  admit  that  the  doctrine  of  nonfeasance  and  misfea- 
fwince  is  left  in  a  little  confusion  by  the  books,  some  express- 
ions giving  color  to  the  positions  advanced  against  us.  It  is 
aaid,  for  instance,  that  if  one  take  charge  of  brandy,  and 
spill  a  portion  of  it,  which  implies  feasance,  he  is  liable ; 
but  if  the  bailee,  who  receives  it,  totally  omit  doing  any  thii^ 
whatever  by  which  it  is  lost  or  spilled,  he  is  not  liable.  The 
'  latter  position  is  not  warranted  by  the  cases.  Coggs  v.  Ber^ 
nard  is,  that  the  bailee  is  not  liable  if  he  do  nothing ;  thatis, 
if  he  never  even  receive  the  property.  Suppose  a  revenne 
law  required  brandy  to  be  deposited  in  a  public  store ;  or  that, 
otherwise,  it  should  be  forfeited — I  deliver  the  brandy,  with 
the  documents  and  key,  to  one,  for  the  purpose  of  having  it 
stored,  and  he  staves  the  pipes  and  wastes  the  brandy — it  is 
admitted  he  would  be  liable.  Suppose,  again,  that  he  re- 
ceives them,  and  then  refuses  to  stir^  by  which  the  brandy  it 
forfeited  to  the  government,  by  reason  of  not  being  deposit- 
ed :  the  loss  is  equally  serious — the  consideration  equally 
adequate^-and  yet  shall  it  be  said  the  bailor  must  abide  the 
loss  ?  In  Elsee  v.  Gatward,  (6  T.  R:  143,  148,)  Ld.  AW 
yon  recognized  what  Povoelly  J.  said  in  Coggx  ▼•  Bernard^ 


that  "  an  action  will  not  lie  for  not  doing  a  thing,  for  want  of     aibant, 
a  sufficient  consider-ation ;  but  if  the  bailee  will  take  the    ^^^^^^:J^' 
gobds  into  bis  custody,  he  shall  be  answerable  for  them ;  for  Bank  oi  Utica 
the  taking  of  the  goods  into  his  custody  is  his  own  act."  So       gmLg, 
here,  the  defendants  take  the  note,  which  is  the  same  as  a  de- 
livery of  goods,  and  they  are  liable,  no  matter  what  name 
you  give  to  the  omission,  whether  nonfeasance  or  misfea- 
sance. 

As  to  the  clerical  error  in  the  first  and  second  counts, 
which  oniit  to  set  forth  the  time  the  notes  had  to  run, 
it  i^  true  they  are  mentioned  as  beanng  date  on  the  ^2ih  of 
August^  rind  as  being  endorsed  on  the  lilh  o{  February  ;  but 
the  time  is  laid  under  a  sailicet^  and  is  immaterial.  There 
can  be  no  intendment  that  the  notes  were  endorsed  an  hour 
before  they  were  delivered,  or  that  they  lay  an  unreasonable 
time  with  the  plaintiffs  below.  The  proof  must  hare  been 
regular,  and  mi^t  have  proceeded  in  total  disregard  of  the 
time,  which  was  mere  form.  Beside,  it  does  not  lie  with  the 
bank  to  say  that  a  presentment  and  notice  would  do  us  no 
service,  after  having  expressly  promised,  upon  good  consid- 
leration,  to  perform  these  acts  for  us.  Being  notes  payable 
on  demand,  no  particular  time  is  fixed  by  the  law,  within 
which  these  acts  should  be  done..  The  time,  it  is  admitted, 
must  depend  on  circumstances,  which  n)ay,  in  certain  cases^ 
warrant  a  greater  delay  than  6  months.  All  this  was  proper 
matter  of  proof  upon  the  trial.  CLosee  v.  Dunking  7  John: 
Rep,  70.  Furman  y.  Haskin^  2  Caines^  Rep.  369.  Loomis 
▼.  Pulver^  9  John.  Rep.  244.  Hendricks  v.  Judah^  1  id. 
319.  Various  circumstances  would  excuse  a  delay  of  strict 
notice.  It  might  have  been  waived  by  the  endorser.  These 
are  matters  which  are  never  spread  upon  the  record,  and 
cannot  come  fairly  in  question  here. 

The  statute  under  which  the  parties  proceeded  is  sufficient-^ 
ly  set  forth ;  but  jf  not  so,  the  imperfection  is  cured  by  the 
Terdict.  Beside,  we  do  not  admit  that  acts  in  relation  to 
banks  are  private.  They  are  treated  as  public  in  all  our 
judicial  proceedings,  where  it  has  never  been  thought  ne- 
cessary to  recite  them  at  large.  Our  Courts  have  decided 
(hat  their  bills  are  a  le^l  tender,  unless  sp^ally  objected . 
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,>;,.,^      {HollanfPs  case,  4  /?ep.  76.    v« ,  2  Sfm- 

Bwkof  Utic*  «r,  318,  Cade  V.  IS/fary  et  a/.  Lti/i».  1407,  1410.  Thi 
King  V.  fi«^j§r^,  Sfein.  428,  429.)  In  The  Peopk  v.  2V  tti- 
ca  /n^.  Company,  (15  JoAn.  A«;7.  363)  in  answer  to  aa  in- 
formation iQ  nature  of  a  quo  warranto^  the  defendants  plead- 
ed the  act  incorporating  them  as  an  insurance  compaoj,  not 
as  a  private  but  a  public  act ;  and  no  exception  was  taken 
(or  this  reason* 

S.  A.  Foot,  in  reply.  This  is  certainly  a  case  of  the  first 
impression.  There  has  been  none^  either  in  England  or 
this  country,  where  a  banl^  has  been  charged  under  circam- 
stances  like  the  present^  This  Court  arc  called  upon  la 
make  a  precedent,  and  I  need  not  remark  that  it  shoaid  be 
well  considered.  The  single  ground  of  cornplaiol  ii,  that 
the  bank  ^gave  no  notice  to  the  endorser,  by  which  the 
plaintifis  below  sustained  damage.  The  bank  made  an 
honest  attempt  to  save  the  note,  by  employing  an  agent  to 
give  notice.  Neither  party  are  in  moral  default ;  and  the  case, 
therefore,  presents  a  close  contest,  upo[\  a^  le^l  (question, 
which  shall  sustain  the  loss. 

It  is  said  we  are  estopped  to  call  upon  this  Court foritsio- 
terference,  because  we  did  not  interpose  oUr  abjections  in 
the  Court  below.  We  present  them  with  the  record,  and 
the  opinion  of  the  Court.  How  does  it  appear  that  we  did 
not  move  in  arrest  of  judgment  ?  This  is  not  to  be  deter 
mined  by  the  assertion  of  counsel.  Can  it  be  ascertained 
by  the  printed  opinion  of  the  Court  ?  Suppose  there  should 
be  no  formal  opinion,  or  the  Court  below  should  forbear  to 
notice  what  we  did  object  there, must  we  be  concluded?  Is 
it  meant  that  this  Court  cannot  notice  objections  which  that 
Court  Wfcre^  pleased  to  think  unimportant,  and  iherefora 
did  not  mention  ?  I  see  no  other  way,  but  to  look  at  the 
record  ;  see  what  objections  might  have  been  made  ;  aod 
consider  them,  at  least,  prima  facie,  as  made.  We  are  re- 
ferred to  Colden  v.  Knicktrhacker,  (^  Cowen^s  Rep^  31.) 
What  was  that  case  ?  The  defendant  had  allowed  j»»dgment 
to  pass  by  default  \  th^  question  cs^me  up  on  a  W^  ^^ 
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the  default ;  and  it  was  seen  that  be  bad  not  even  placed     albant, 

bimself  in  a  condition  to  take  the  objections  raised.    The    ^J^I;^" 

record  most  be  the  only  test*    The  question  can  not  be  Bask  of  Utiea 

tried  by  affidavit.    But  if  this  be  not  so,  and  the  Court 

should  seek  for  the  best  tights  they  have,  the  opinion  below, 

it  does  appear  from  this,  that  the  objections  upon  the  case 

related  not  only  to  the  evidence,  but  the  pleadings*    Mr. 

Justice  JPbodvoriA,  who  gave  the  opinion,  fek  himself  con- 

ttraioed  to  lay  the  first  and  second  counts  out  of  view  as  not 

reaching  the  case  ;  and  to  make  the  whole  depend  upon  the 

third  count.     What  does  this  mean,  unless  the  pleadings 

were  drawn  in  question  ?    Substantially,  they  were  as  much 

in  question  as  here.    The  whole  declaration  was  before 

the  Court,  who  restricted  the   case  to  the   third  count* 

With  leave  of  this  Court,  however,  I  shall  consider  all  the 

questions  which  mightliave  been  raised  in  the  Court  below, 

xelying  upon  the  rule  which  I  first  advanced  as  the  correct ' 

one. 

It  Vill  notbe  denied  that  where  one  count  is  snbstantiaJly 
defective,  and  the  verdict  is  general,  the  judgment  should 
be  reversed.     I  would  barely  observe  th  relation  to  the  first 
and  second  counts,  that  it  is  true,  as  contended  by  the  other 
side,  thai  the  note  should  have  been  presented  in  a  reasona- 
ble time  ;  and  that  this  was  matter  of  proof  at  the  trial ;  but 
the  declaration  should  have  averred  expressly,  that  after- 
wards, to  wit,  on  stLcb  a  day,  being  within  a  reasonable  timt 
afier  the  nuiking  or  endorsement^  they  were  presented  for 
payment,  and  notice  of  non-payment  given.    The  counts 
^  neither  contain  this  averment,  nor  set  forth  the  circumstan- 
ces to  shew  whether  these  steps  were  taken  in  a  reasonable 
tinie  or  not    Omitting  this,  no-  loss  is  shown,  as  a  conse- 
quence of  the  default. 

As  to  the  third  count,  upon  which  the  principal  question 
arises,  I  riiall  not  stop  to  review  the  cases,  and  draw  the  dis- 
tinction betwe^i  nonfeasance  and  misfeasance,  because  I 
ana  sure  it  will  be  found  that  Mr.  Justice  Woodworth  assu- 
med the  sensible  ground  in  the  Court  bdow.  In  a  word, 
nonfeasance  is  not  4<nng;  misfeasance  is  entering  upon 
the  nn^rtaking,.  doing,  but  doing  nq;li^ntly.  In  the  first 
case,  a  conadvration  is  necessary ;  in  tlie  latter,  not.  In  tbe 
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ALBAtry^     firetf  the  contract  is  niereiy  honorary  ;  as  to  the  second,  if 
^J^J^!^^^*    you  wiU  be  kind  and  generous,  and  enter  upon  the  act  of 
Bank  of  VxkA  kindness  and  generosity,  you  shall  be  holden  to  perforni  faitb* 
SixiedM4       '""j"     ^fyou  merely  say  you   will  be  so,  it  is  a    different 
thing.     Woodworlhj  J.  says,  of  this  declaration,  ''  the  third 
count  is  the  only  one  on  which  the  plainti£6  can  rely  ;  and 
that  is  for  a  nonfeaftanc:e,  which  cannot  be  supported,  un- 
less founded  on  a  valid  consideration.?'  {20  John.  Rep.  379.) 
To  the  same  effect  is  the  language  of  Ajsn/,  Ch.  Justice.  i& 
Thorn  v.  Deas,  (4  John,  Rep.  99.)  "  But  none  of  these  ca* 
ses,''  says  he,  ^'  nor,  as  far  as  I  can  discover,  do  any  of  the 
dicta  of  the  judges  in  them,  go  so  far  as  to  say^  that  an  as* 
Bumpsit  would  lie  for  the   iion  performance  of  a    prom* 
ise,  without    stating   a    consideration   for   the    promise.'' 
Woodworlhj    J.    also    defines,    and    welt     defines,    what 
shall  constitute   a   consideration,     ft  is  either  an    injury 
'  to   one  party,  or    a    benefit    to  the    other ;  (20    John, 
Rep»  380)  that  is,  if  the  promisee  be  injured  or  the  promts-* 
sor  benefitted.     Here  the  single  consideration  is,  that  the 
plaintiffs  below  would  endorse  and  deliver  over  the  note  to 
the  defendants  below  for  collection.     Was  this  such  a  pre* 
judice  to  the  holders,  or  benefit  to  the  bank  as  would  make 
a  binding  consideration,  and  render  them  liable  for  omitting 
performance  ?    Neither  the  counsel,  nor  the  Court  below, 
pretended  that  this  alone  was  sufficieut ;  but  they  put  it  on 
the  ground  of  expectation.     It  was  the  t>robable,  or  expec* 
ted  benefit  to  the  bank,  arising  from  the  course  of  their  bn* 
siness,  the  hope  that  it  would  result  in  the  receipt  of  the 
money  due,  and  its  temporary  use ;  and  the  Judge  enters  into 
a  disquisition  upon  the  manner  of  doing  business  in  banks,  to 
shew  that  the  expectation  was  a  reasonable  one.     But  it  is 
essential  to  the  validity  of  the  declaration,  that  not  only  tlie 
promise,  but  the  consideration  should  be  distinctly  and  fully 
set  forth  there.  Now,  the  consideration  noentioned,  and  relied 
on  by  the  Court,  does  not  appear  in  the  third  count  at  all* 
It  is  the  act  of  endorsement  and  delivery  ;  not  the  expecta* 
^.  tion,  which  is  averred.     To  conform  to  the  opinion  of  the 

Court  below,  the  addition  should  have  been  made,  ^^  aod 
also  in  consideration  of  the  use  of  the  money  to  be  received 
till  withdrawn.^'    The  real  consideratioD»  upon  which  the 
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Court  below  proceeded,  is  a  perfect  nonentity  here.     The     Albany, 
Court  below  foi^ot  this,  they  forgot  that  they  could  not  rely     ^^^^^^^J^' 
upon  a  consideration  not  made  the  foundation  of  the  judg-  Bank  of  Utict 
mcnt  by  pleading.     It  may  be  thought  that  the  benefit  to       gm^eg. 
have  been  derived  from  the  use  of  the  money  was  not  a 
distinct  and  independent  fact  necessary  to  be  averred,  but 
that  it  resulted  from  the  allegation  of  endorsement  and  de- 
livery.    A  moment's  reflection  will  shew  the  contrary-     It 
may  be  the  course  of  the  bank  to  keep  such  monies  separ- 
ate from  the  general  fund  ;  but  whether  they  do  so  or  not, 
is  a  question  of  fact.    This  may  or  may  not  be  their  practice. 
It  depends  on  their  mode  of  doing  business  ;*and  the  tempo- 
rary use  of  the  money  may,  or  may  not,  result  from  its  re- 
ceipt.^ Again,  it  may  be  no  benefit  to  the  bank,  even  if  it  be 
intended  that  they  would  use  it ;  or  the  benefit  may  not 
equal  the  risque  of  receiving,  paying  out,  exchange,  &c.     If 
not,  it  can  constitute  no  legal  consideration.    Thus,  the  tem« 
porary  use  itself,  and  the  benefit  of  that  use,  are  both  of  them 
independent  facts,  which  it  is   necessary  to  aver;  and  it 
would  introduce  a  singular  laxity  in  pleading,  to  say  that 
mere  matters  of  proof  shall  be  the  subject  of  judicial  intend- 
ment. 

But  suppose  we  are  mistaken  in  saying  that  the  consid- 
eration is  notsufficiently  set  forth ;  will  an  expectation  of 
benefit,  from  performing  the  promise,  constitute  a  consider- 
ation ?  It  appears  to  me  that  the  case  ofElsee  v.  Gatwardj 
(5  T.  R.  143)  furnishes  a  complete  answer,  ft  can  not  be 
said  that,  in  that  case,  a  benefit  was  not  equally  matter  of 
expectation  from  a  performance  by  the  promissory  yet  aH  the 
Judges  agreed  that  the  promise  was  a  nudum  pactum.  This 
case  is  stronger  against  the  action  than  that.  There  the 
carpenter  must  certainly  have  been  paid,  if  he  had  performed 
the  services.  Here,  it  is  not  pretended  that  the  receipt  of 
the  money  would  have  conferred  any  thing  more  than  a 
contingent  benefit.  It  might  or  might  not  have  resulted  in 
an  advantage  to  the  promissors.  The  benefit  intended  by 
the  cases,  which  is  to  form  a  consideration,  must  be  a  bene- 
fit either  actually  received,  or  resting  in  a  present,  legal, 
vested  right  to  it.    Take  the  case;  stated  on  the  other  side, 
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»wy«.^.,      v»  au   aiiumej   or  counsel  empiojeu  lo  nunage  a  caasc* 
f,,^^^^^^       The  client  tells  his  counsel,  "  1  2an  not  pay  jou  ;  bot  the 


Bank  of  Utica  cause  stands  high  on  the  calendar ;  andiryou  argue  it  ably, 
8med«.       7^"  ^'"  probably  be  retained  in  several  causes  which  stand 
lower  upon  the  same  calendar.''    Suppose  the  counsel  to 
promise  upon  such  a  consideration  ;  would  he  be  bound  to 
perform  ?     The  case  of  the  attorney  directly  retained  is  dif- 
ferent.   Certain  fees  are  allowed  him  by  the  law ;  on  bis 
accepting  a  retainer,  his  client  incurs  the  legal  Itabilify  to 
pay  those  fees,  and  he  must,  therefore,  appear  and  defend 
or  prosecute  according  to  his  engagement,  or  pay  damages 
for  the  neglects     So  of  common  carriers.     They  are  allow- 
ed, by  law,  certain  fees  ;  and  it  is  enough,  in  complaining  of 
nonfeasance,    to  allege  that  the  defendant  wasacomoiOD 
carrier,  or  a  common  porter,  and  that  the  article  was  deliv- 
ered by  the  promissee  and  accepted  by  the  promissor.    No 
.  other  consideration  is  necessary,  because,  by  the  law,  he 
may  exact  and  enforce  a  reward.     This  is  not  so  of  ttie 
bank.     It  is  not  one  of  their  legal  duties  to  notify  endorsers. 
This  is  the  proper  business  of  a  notary  publick.    The  bank 
can  recover  no  reward,  while  the  notary  is  entitled  to  bb 
fees.  The  bank  is  like  the  carpenter,  not  the  attorney,  carri- 
er or  porter.     Ld.  JCenyon  draws   this  very  distinction  in 
Elsee  V.  Gatward. 

The  endorsement  and  deli  very  s  so  far  from  being  an  in- 
jury to  the  plaintiffs  below,  was  a  benefit ;  and  so  iDtended 
by  the  parties.  The  note  was  payable  at  the  bank.  Sap- 
pose  they  had  refused  to  receive  it  in  any  shape.  The 
Smedes  must  have  been  at  the  expense  of  employing  some 
other  agent  to  attend  at  the  bank  during  the  whole  third  day 
of  grace.  The  bank  relieved  them  from  this  expense  bj 
engaging  a  notary. 

Again  \  the  bank  of  C7/ica,not  being  connected  by  any  stat- 
ute, which  is  set  forth,  with  the  bank  at  Canandais^ua^  the 
former  can  not  be  liable,  unless  it  has  assented  to  the  latter 
doing  business  in  this  way  for  the  former.  All  this  should  have 
been  averred.  The  connexion  between  the  two  banks  should 
have  been  exhibited  upon  the  pleadings,  either  from  a  stat- 
ute or  a  contract  of  agency.     The  rule  is  inflexible,  that  a 


private  statute  must  be  set  Torlh  at  large  iu  pleading.  {Bac*      albakt, 
Jibr.  statute,  (F).  Boyce  v.  Whitaker,  Doug.  97.     Dive  v.    ^^^^^^ij^' 
Maninghamj  Plowd.  65.     Read  v.   Potter,  Cro.  Jac,    139.  BankofUUca 
Jenkins  v.  Union  Tump.  Co.  1  Caines'^  Cas.  Err.  93.  Wright       g^^ 
V.  Paton,  10  John.  Rep.  300.     Holland^s  case,  4  Rep.  76.) 

It  is  said,  however,  that  all  our  objections  to  this  declara* 
lion  are  cured  by  the  verdict.  The  rule  upon  this  head  is, 
that  if  a  matter  essential  in  pleading  be  alleged  in  terms  too 
general  to  stand  the  test  of  a  demurrer,  and  a  certain  spe« 
cific  fact  is  necessary  to  support  it,  that  fact  will,  after  ver- 
dict, be  intended  to  have  been  proved  at  the  trial ;  but  the 
rule  goes  no  farther.  The  law  will  only  imply  means  to 
substantiate  a  general  allegation.  This  is  what  it  means  by 
a  title  defectively  set  forth.  Here  is  a  defective  title.  Noth- 
ing either  general  or  special  is  alleged.  The  want  of  aver- 
ring non-payment  specifically  may  be  cured  by  the  rule,  at 
to  the.  efiept  of  the  verdict,  but  nothing  more.  The  law 
knows  nothing  about  individual  rights,  gifts,  or  franchises.  If 
all  the  effects  claimed  from  this  verdict  are  to  be  recognized, 
it  is  certainly  a  most  sovereign  remedy.  It  will  not  only  sup- 
ply defects  in  a  general  allegation,  but  make  a  case  out  of 
whole  cloth. 

'  It  is  said  this  act  is  public,  because  it  concerns  the  curren- 
cy of  the  state.  But  this  is  very  indirectly  and  distantly. 
The  charter  is  still  a  franchise.  Suppose  a  statute  gives  a 
private  banker  certain  privileges  ;  would  the  act  be  public, 
because  it  affects  the  ciirrency  1  There  is  a  clause  at  the 
end  of  almost  every  bank  charter,  declaring  it  a  public  act. 
Would  this  be  necessary,  if  these  s^cts  s^re,  in  their  own  na- 
ture, public  ? 

The   Chancellor.    The  principal  question    raised  in    Theprineipti 
this  cause,  is  one  which  was  discussed  before  the  supreme  ?*J*^f*V  ^ 
court,  and  was  there  determined.     It  is,  whether  any  suffi-  ooant ; 
cient  consideration  for  the  promise  stated  ii>  the  third  count, 
appears  from  the  declaration,  or  not.     Upon  this  question,  I  which  issood 
concur  with  the  supreme  court  in  their  opinion,  that  this  •Jjj'*f    ^   * 
count  is  good,  considered  as  a  count  for  nonfeasance.    The  nonfiiaMuice, 
reasons  of  the  supreme  court,  in  support  of  this  opinion,  are  *'^""*        **' 


ALB  ANT,     jast  and  conclusive,  but  the  third  count  may  also,  i  tbmi£,Dt 

^lill;^,,^  *    as  properly  considered,  a  count  for  misfeasance.    The  truth 

Baqk  of  Utica  of  the  transaction,  even  as  it  is  stated  in  this  count,  was  as 

SnMdea       ^^^^  a  mismanagement  of  the  business  undertaken,  as  it  was 

a  total  neglect  to  perform  it.     The  reception  of  the  notebj 

the  bank  for  collection,  may  well  be  considered,  as  the  first 

step  in  the  execution  of  the  contract,  on  their  part,  and  ia 

this  view,  no  other  consideration  was  necessary. 

The  other  oh-       Upon  the  other  objections  made  by  th^  plaintiffs  in  error, 

admissible        it  might  be  sufficient  to  say,  that  they  do  not  appear  to  have 

nor'mad^'^S  ^^^^  presented  to  the  supreme  court ;  and  that  by  thcdccis- 

the    supreme  lODs  and  practice  of  this  court,  such  objections,  caftnot  be 

entertained  here.     I  will  however,  state  my  opinii^ni  opoo 

f  ome  of  the  most  important  of  those  objections. 

It  is  urged,  that  there  is  no  public  law,  establishing  an  of- 
fice of  the  bank  of  Utica,  at  Canandaigua  ;  and  that  tbeac( 
of  the  tenth  day  of  April  1815,  authorizing  this  bank  to  ^• 
tablish  an  office  at  Canandaigua,  is  a  private  act,  which  ia 
not  set  forth  in  the  declaration.  The  act  incorporating  the 
bank  of  Utica,  is  declared  to  be  a  public  act ;  and  the  action 
The  corpora*  is  against  this  bank.     This  corporation  may  make  any  cod; 

fa^tT^elT'  ^^^*  ^*^*^*"  ^^^  '^^P*  ^^  '^®  general  powers,  and  may  bind 
within  the  itself  to  do  an  act  at  Canandaigua,  or  any  other  place ;  and 
^n«ml^  pow-  wherever  the  engagement  may  be  broken,  the  bank  will  be 
ers)  to  do  an  equally  liable.  But  I  am  not  prepared  to  admit,  that  a  law 
place.  incorporating  a  bank,  without  declaring  the  law  to  bea  pob- 

It  seems,   a  jj^  statute,  is  a  private  act,  which  must  be  recited  inevcrj 

law  mcorpora-      .  »  r  » 

tin^a  bank  is  suit  against  the  corporation.     These  institutions  are  pablic, 
a  pa    c  act.     .^  ^j^^j^  nature  and  character ;  and  their  operations  affect  the 
But  the  act  whole  community.     But  without  pursuing  this  inquiry,  1  am 
offi^°1Jf"^di^  ^^  opinion,  that  the  act  of  the  tenth  day  of  April  1815,  au- 
count,  &c  is  tborizing  the  bank  of  Utica  to  establish  ^n  office  at  Canan- 
J^^'^^y  wt  daigua,  is  sufficiently  set  forth  in  the  declaration  in  this  cause. 
The  UecbraLion  states,  that  the  bank  of  UUcBj  bad  panuaat 
to  the  act  of  the  legislature,  passed  the  tenth  day  of  April 
1815,  established  an  office  of  discount  and  deposit,  fn  Can- 
andaigua*    This  allegation,  though  not  a  full  recital  of  the 
act,  must  be  sufticicnt,  at  least,  after  a  verdict. 
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OF  THE  STATE  OF  NEW-YORK. 

ADother  objection  is,  that  ihe  note  stated  in  the  two  first 
counts  of  the  declaration,  appears  as  a  nole  payable  on  de- 
mand ;  and  that  it  is  not  alleged,  that  any  demand  of  pay- 
ment from  ihe  makers,  was  made  within  a  reasonable  time* 
What  was  a  reasonable  time,  would  depend  upon  all  the  facts 
of  the  case,  as  they  must  have  appesired  at  the  trial.  The 
decisive  answer  to  this  obfection  and  lo  some  others  which 
have  been  urged,  is^  that  they  are  made  for  the  first  time,  af- 
ter the  trial  of  the  cause  and  a  verdict  by  a  jtiry*  All  these 
abjections  may  have  been  made,  and  all  these  defects  if  they 
ftre  anch,  may  have  been  supplied,  by  sufficient  proofs  at  the 
trial.  The  established  rules  of  our  law  authorize,  and  jus 
tjce  and  public  conveniencen  require,  that  the  power  of  a 
verdict  to  cure  formal  defects  in  pleading,  sliould  be  liber- 
ally applied. 

I  am  accordingly  of  opinion,  that  the  judgment  of  the  su- 
preme courts  Ghould  be  aOiimed. 

The  Court  being  unanimonsly  of  this  opinion,  it  was,  there- 
upon, ordkreo*  ADJUDGED  and  DECREED,  that  the  judgment 
of  the  Supreme  Court  be  affirmed  ;  and  that  the  defendants 
in  error,  according  to  the  statute  in  such  case  made  and  pro- 
vtded|  recover  their  double  costs  for  their  defence  of  the 
writ  of  error  to  be  taxed ;  and  also  their  damages  for  the  de* 
lay  and  vexation,  tobe  assessed  j  which  latd  damages  shall  be 
calculated  at  and  after  the  rate  of  seven  per  ctnL  upon  the 
imount  of  the  judgment  in  the  Supreme  Court^  bo  as  afore- 
said rendered,  from  the  return  of  the  postea  in  the  Supreme 
Court,  to  the  day  of  such  assessment ;  and  that  the  amount 
of  euch  damages  and  costs  be  inserted  in  the  remtiUur  ^  and 
that  the  record  be  remitted,  Sic. 
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ALBANY, 
April,  1824. 

^"^"^C^^  Jacob  Barker,  plaiotiffin  erroff 

V.  against 

The  People,    jjj^  P|jQpLj.  q^  ^j,£  State  or   New-York,  defeDdants  in 

error. 

The  act  to  suppress  duelling,  passed  JWpem^tfr  5,  18 10,  (nss.40>,  eh,  1,) 
which  declares  that  any  person  coovioted  of  challengfing  another  to  fig;bt. 
a  duel,  &c.  **  shall  be  incapable  of  holding  or  being  elected  to  any  post 
of  profit,  trust  or  emolument,  civil  or  military,  under  this  state,  is  ceo- 
atitutional ;  and  a  conviction  and  judgment  of  disqualification  under  it« 
are,  therefore,  legal  and  yalid. 

The  provision  in  the  constitution  of  the  Utnted  States^  that  cruel  and  fwi« 
sual  punishments  shall  not  be  inflicted,  is  a  restriction  upon  the  gorerft- 
ment  of  the  United  States  only ;  anf^  not  upon  the  government  of  any 
state. 

The  constitution  of  the  United  States  does  not  regulate  the  pnninhmeof  o^ 
crimes  against  a  state. 

The  state  legislature  can  not  establish  arbitrary  exclusions  from  office,  or 
any  general  regulations  requiring  qualifications  which  the  state  cooalir 
tution  has  not  required. 

The  power  of  the  sti^te  legislature,  in  the  punishment  of  crimes,  is  not  a 
special  grant  or  limited  authority,  but  a  part  of  the  legislatife,  or  sov- 
ereign power  of  the  state,  to  maintain  social  order,  and  to  take  lile,  lib- 
erty and  all  the  rights  of  both  when  the  saorifioe  is  necessary^, 

The  provision  in  the  state  constitution^  that  the  judgment  upon  impeach^ 
ment  shall  not  extend  farther  than  a  removal  from  office,  and  disqualifi-. 
cation  to  hold  office,  is  a  restriction,  not  an  authority. 

The  power  of  the  state  legislature,  over  crimes,  is  a  power  to  produce  the 
end  by  adequate  means  ; 

But  there  are  numerous  regulations  in  the  constitution  which  operatKas 
restrictions  upon  this  power. 

Examples. 

Eligibility  to  office  is  not  so  secured. 

Infliction  of  disqualification  to  hold  office,  as  a  punishment^  is  not  ineoai* 
patible  with  that  part  of  the  constitution,  which  provides- thateaah 
bouse  shall  be  the  judge  of  the  qualifications  of  its  own  members. 

Error  to  the  Supreme  Court.  In  Fehruar^^  IB2%  J0£s«^ 
Barker,  the  plaintilFiti  error,  was  indicted  in  the  Co^il  of 
General  Sesi^ions  of  the  Peace,  of  tlte  city  and  county  of 
J^ew-  York,  for  sending  a  challenge  to  David  Ro^trs^  to  6^1 
a  duef.  The  indictment  cojitained  five  counts  ;  (he  four 
first  of  which  alleged  the  offence  to  have  been  comniittci^ 
hy  Earktr^  iti  the  city  ofym^York^  oa  various  d^js,  in  the 
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moDins.  01  January  and  reontary,  i  b:zx,  "  againsi  me  lorm  wi     ai.ba«  x, 
the  statute  in  such  case  made  and  provided,"  being  founded      ^^-v^-^/* 
on  the  act  "  to  suppress  duelling,"  passed  the  5th  oiNovem*        Barker 
ier,  1816.     The  fifth  count  was  for  a  similar  offence  at  com*    f^^^  piople; 
mon  law.     The  plaintiff  in  error  was  tried  on  the  indict- 
ment, at  the  Court  of  General  Sessions,  held  in  the  city  of  ' 
New  York^  in  May^  1822.     The  jury  rendered  a  general 
verdict  of  guilty,  and  the  District  Attorney  having  entered 
a  nolle  prosequi  on  the  fifth  count,  (for  the  offence  at  com- 
mon law,)  the  Court,  thereupon,  gave  judgment,  that  the 
plaintiff  in  error,  ^^for  the  offence  aforesaid^  as  charged  in 
thefirsi^  second^  thirds  and  fourth  counts  of  the  said  indict- 
ment^ whereof  he  is  convicted^  be  incapable  of  holdings  or  be- 
ing  elected  to  any  post  of  profit^  trust  or  emolumenij  civil  or 
military,  under  the  state  of  Kew  York*'^^ 

A  writ  of  error  was  brought,  on  this  judgment,  to  the  Su- 
preme Court,  which,  in  January  term,  1823,  affirmed 
the  judgment  of  the  General  Sessions*  {Vide  20  John* 
Rep.  457,  S.  C«  which  contains  the  reasons  assigned  to  this 
Court  in  support  of  the  judgment.) 

B.  F.  Butler,  for  the  plaintiff  in  error,  argued, 

1.  That  the  act  of  the  5th  November,  181G,  *'  to  suppress 
duelling,  on  which  the  judgment  is  founded,  is  contrary  and 
repugnant  to  the  provisions  and  spirit  of  the  constitution  of 
this  state,  in  force  at  the  time  of  its  enactment. 

2.  It  is  also  repugnant  to  the  constitution  of  the  United 
States* 

3.  It  is  repugnant  to  those  parts  of  the  amended  constitu* 
tion  of  this  state,  which  relate  to  the  right  of  suffrage,  and 
which  became  in  force,  and  took  effect  from  the  last  day  of 
February,  1822  ;  and  being  so  repugnant,  was  abrogated  by 
the  amended  constitution. 

He  said,  that,  before  an  examination  of  the  points,  rt  might 
be  useful  briefly  to  consider  the  history  of  the  act  in  ques- 
tion. The  subject  of  duelling  bad,  before  the  passage  of 
this  act,  been  presented  in  such  a  variety  of  lights  to  the  le- 
gislature, that  they  felt  themselves  called  upon  for  some  vig- 
orous provisions  against  it.     The  old  statute  of  1813,  (2/?. 
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L,  192,)  being  found  iiiefiectual,  the  act  of  JVbvem6er  5, 
1816,  {stss.  40,  ch.  1,)  passed  the  two  houses  at  the  previous 
wiDtef  session,  and  was  s^ot  to  the  Council  of  revisioD.  This 
ftct,  beside  imposing  the  penalty  of  disfranchiseni^nt,  for 
sending  a  challenge,  &c.  provided  that  an  oath  should  be 
taken  by  all  officers  afterwards  appointed,  and  solicitors,  at- 
torneys, counsel,  &c.  afterwards  admitted,  that  they  had  not 
and  would  not  violate  the  act.  This  was  by  the  second 
section ;  and  doubts  being  entertained  as  to  its  const itutioo- 
ality,  it  was  laid  over  among  the  files  of  the  council,  till  the 
November  session,  at  which  time  it  was  approved  by  a  ma- 
jority of  the  council,  and  became  a  law  from  that  date.  Not- 
withstanding  this  decision  of  the  council,  doubts  were  still 
entertained  as  to  its  constitutionality ;  and  in  the  case  of />0j:, 
a  member  of  the  assembly  from  Genessee^  the  questioD  was 
discussed  in  the  legislature,  and  he  was  denied  a  seat,  be- 
cause he  would  not  take  the  oath.  A  few  days  after  this, 
a  bill  passed  the  assembly  repealing  the  2d  section,  bat  it 
was  rejected  by  the  senate.  During  the  pendency  of  the 
bill,  the  constitutional  power  of  the  legislature  to  make  such 
a  law  was  fully  discussed  ;  but  the  objection  was  confined 
to  the  second  sect  ion.  At  the  session  of  the  late  cou* 
ventioti,  however,  the  subject  was  taken  up  ;  the  Gtb  article 
of  the  new  constitution  abolishes  the  oath;  and  whatever 
might  ha^e  been  thought  on  this  subject  before,  tt  is  qov, 
we  believe,  pretty  generally  conceded,  that  the  second  sec- 
tion,  at  least,  was  unconstitutional  This  history  is  useful, 
as  it  establishes^  that,  in  the  fervor  of  the  times,  the  consti- 
tution was  violated  in  the  second  section  ;  and  admonishes 
UB,  that,  from  the  same  cause^  it  might  possibly  have  been 
violated  in  the  tirst. 

In  di§eussiug  the  points  proposed,  it  is  proper  to  inquirb 
generally,  what  power  the  legislature  possess  under  the  con- 
stitution of  this  state.  The  late  Chief  Justice^  in  dehvering 
the  opinion  of  the  Court  below»  says,  that  they  possess  ail 
power,  not  expressly  forbidden  by  the  constitution  of  tlui 
state,  or  of  the  Uniitd  States,  which  relates  to  the  preven- 
tion of  crime,  or  the  well  ordering  of  society.  From  this, 
we,  with  very  great  defercnccj  dissent.  We  contend  tbat 
they  possess  the  power,  only,  which  is  expressly  conferred  by 
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the  cotistitotion,  or  that  which  results  from  its  provisions  by 
necessary  implication.  This  construction  has  universally 
been  applied  to  the  constitution  of  the  United  States.  It  is 
said,  by  the  Chief  Justice,  not  to  apply  here,  because  our 
state  constitution  contains  n»  enumeration  of  powers.  There 
are  but  few  prohibitious  in  the  state  constitution.  Our  rule 
ftdmits  that  when  the  legislature  are  not  expressly  prohibited, 
they  possess  ail  power  not  repugnant  to  any  express  provis* 
Son,  or  the  fundamental  principles  of  a  free  government,  or 
in  other  words,  the  spirit  of  the  constitution.  Thus,  the  true 
tule  will  be  (bund  to  lie  between  the  two  extremes  of  a  pow- 
er limited  by  enumeration,  or  left  entirely  at  large.  Indeed, 
this  role  is  admitted,  in  effect,  by  the  Chief  Justice  ;  for, 
notwithstanding  the  broad  terms  of  the  axiom  with  which 
be  sets  out,  he  goes  on  to  argue  that  there  is  no  repugnancy 
between  the  provisions  of  the  act  and  those  of  the  constitu- 
tion ;  at  any  rate,  beyond  that  provision  which  makes  the  as^ 
sembly  judges  of  their  own  members.  He  admits  that  such 
a  repugnancy  would  destroy  the  act  pro  tanto.  The  3d  ar- 
tide  of  the  original  constitution,  erecting  a  council  of  revis* 
ion,  with  powers  to  guard  against  the  passage  of  laws  con* 
trary  to  the  spirit  of  the  constitution,  implies  also  that  such 
a  distinction  exists.  There  are  certain  acts  which  the  le** 
gislature  cannot  pass,  though  not  expressly  prohibited,  and 
though  not  inconsistent  with  any  express  provision  of  the 
constitution.  {Calder' el  ux.  r.  Bull  etux.  3  DalL  386* 
Fletcher  Y.  Peck,  6  Cranch,  87,  135.  Green  v.  BiddU,  8 
Wheat.  1,  88.)  There  is  nothing  which  prohibits  divesting 
one  man  of  his  freehold  and  giving  it  to  another  ;  no  provis- 
ion against  retrospective  laws  ;  yet  no  law  can  be  passed 
divesting  a  freehold ;  because  it  is  inconsistent  with  those 
principles  of  liberty  on  which  all  free  governments  are 
founded. 

We  contend  that  the  act  oi  November  5th,  1816,  was  con- 
trary to  several  express  provisions  of  the  original  consti- 
tution, particularly  the  9tb,  10th  and  12th  articles.  The 
first  clause  of  the  9th  article  makes  the  assembly  judges  of 
its  own  members.     No  particular  qualification  was  required 
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in  a  candidate  for  that  house  ;  though  it  was  peitiaps  in* 
plied  that  they  should  have   the  same  qualifications  as  the 
elector.  But  the  10th  section  required  a  senator  to  be  a  free* 
holder,  which  could  not  be  varied  bj  any  act  of  legislation. 
Could  they,  for  instance,  have  defined  the  qualification  more 
particularly  by  saying  that  the  freehold  inteuded  should  a- 
mount  to  ^250  ?  This  would  violate  the  rule  that  an  express 
provision  excludes  implication.    If  the  legislature  had  power 
to  require  other  qualifications, they  might  subvert  the  freedom 
of  election.  In  efifect,  the  duelling  act  did  require  a  qualifica^ 
tion  unknown  to  the  constitution^     On  the  \sto(  Januarj/j 
1823,  the  plaintifiT  in  error  was  eligible  to  a  seat  in  the  as- 
sembly or  senate.     In  the  latter,  he  once  held  a  sea^   He 
is  now,  according  to  the  judgment  of  a  Court  of  Sessions,  in- 
eligible to  either  branch  of  the  legislature.     How  has  he  be- 
come so  ?     The  constitution  does  not  recognize  the  disqual- 
ification imposed.     It  is  the  same  thing  as  an  act  reqainog 
20  years  residence  of  the  candidate  in  a  particular  county, 
or  a  freehold  of  the  value  of  ^1000,  or  the  membership  of  a 
cotton  factory,  as  a  qiialification.     Suppose  he  should  pre- 
sent himself  to  the  house  of  assembly  as  a  member  of  that 
body,  could  they  say,  *^  you  have  ail  the  constitutional  qual- 
ifications, all  which  the  people  required,  but  not  suchasthe 
le^slature  have  seen  proper  to  demand  ;''  and  for  that  rea- 
son exclude  him  ?    Do  the  house  of  assembly  longer  retaio 
the  power  of  judging  in  cases  coming  within  this  act  ?  No< 
If  the  act  be  valid,  their  power  is  discontinued  ;  and  (be 
judiciary  are  to  determine  the  qualifications  of  memben. 
The  late  Chief  Justice  seems  to  admit  that  (his  consequence 
could  not  follow  ;  and  that  the  act  is  so  far  void.    The  17di 
and  20th  articles,  prescribing  the  qualifications  of  the  goTero* 
or  and  lieutenant  governor,  are  equally  violated.    So  oftbe 
29lh  article,  providing  that  town  officers,  &c.  shall  be  con- 
tinued eligible  «s  heretofore  ;  though  there  may  be  some 
doubt  whether  this  be  not  confined  merely  to  the  manner  of 
their  electiou.     The  utmost  extent  of  legislative  powen^ 
to  render  a  man  ineligible  to  such  offices  alone  as  arecfc' 
ated  by  the  legislature,  or  left  by  the  consritutioti  for  them 
to  create  or  control. 
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Can  this  judgment  be  good  In  part  and  void  in  part  ?  The  alb^nt 
Hte  Ch.  Justice  seems  to  think  it  may ;  and  this  is  true  even  ^^H^l^^ 
in  criminal  cases  where  the  judgment  consists  of  several  dis- 
tinct and  independent  branches  ;  as  where  it  imposes  a  fine 
of  1 5  dollars,  and  imprisons  for  30  day«,  (In  the  matter  of 
Sweatman^  1  Cowen\9  Rep.  144.)  So  in  civil  cases,  where  it 
is  divided  into  costs  and  damages  ;  but  when  the  judgment 
is  entire,  and  the  good  can  not  be  distinguished  from  the  bad, 
it  must  be  reversed  in  toto. 

This  act  is  also  repugnant  to  the  1 3th  article,  which  for- 
bids the  disfranchisement  of  any  member  of  this  state,  unless 
by  the  law  of  the  land  or  the  judgment  of  his  peers.  On 
this  head,  the  late  Chief  Justice  remarks,  that  ^^  if  the  duel- 
ling act  is  not  otherwise  unconstitutional,  then  the  injunc- 
tions of  this  article  have  been  complied  with ;  for  the  act  is  the 
law  of  the  land,  and  the  verdict  is  the  judgment  of  the  plain- 
tiflPs  peers."  This  is  a  plain  case  of  the  pelitio  principii ;  for 
though  the  judgment  was  under  a  statute,  it  does  not  follow 
that  the  proceeding  was  according  to  the  law  of  the  land^ 
unless  the  act  was  constitutional.  If  it  violated  the  consti- 
tution, it  was  void,  and  the  trial  was  not  such  an  one  by  the 
plaintiff^s  peers  as  is  known  to  the  law.  It  is  beting  the 
whole  question  in  controversy.  Suppose  the  legislature  to 
pass  a  law  divesting  you  of  the  title  to  one  of  your  farms,  and 
cenferring  it  upon  your  neighbor  ;  this  is  equally  the  law  of 
the  land,  because  it  has  the  form  of  an  aetof  the  legislature. 
Suppose  they  should  pass  an  agrarian  law,  providing  that  no 
man  shall  hold  more  than  100  acres  of  land  ;  but  if  be  buys 
nore,  it  shall  be  forfeited  to  his  nearest  neighbor  who  has 
no  land  )  and  a  jury  should  find  this  fact,  and  a  Court  give 
judgment  of  forfeiture ;  this  would  be  equally  an  ouster  of 
private  right  by  the  law  of  the  land,  and  the  judgment  of 
his  peers.  The  act  must  be  not  only  formally,  but  constitu* 
tionally  goody  or  any  act  which  your  peers  may  do  under  it 
is  a  nullity,  and  as  if  they  had  never  acted  at  alL 

The  late  Chief  Justice  said  be  did  not  perceive  the  appli- 
cation of  the  33d  article.  It  was  expressly  stated  by  the 
plaintiff,  in  his  argument  before  the  Court  below,  that  this 
article  confined  the  disfranchisement  or  sentence  Qf  inelegi^ 


Aril  1824  '^""7  to  the  impeaching  power.  (  kmJ,  20  Joftn.  467.)  u 
gives  this  power  to  the  senate  ;  and  the  pUintifif  wishes  to  be 
understood  as  contending,  that  when  a  constitution  or  stat- 
ute creates  a  power,  and  places  it  in  the  hands  of  a  partica- 
lar  tribunal,  to  be  exercised  in  a  particular  manner,  all  other 
tribunals,  and  all  other  courses  of  proceeding,  olber  than 
those  which  are  enumerated,  are  virtually  excluded. 

The  late  Chief  Justice  himself  thinks,  that  the  enumera- 
tion of  oflfences  in  the  new  constitution,  for  which  one  maj  be 
deprived  of  his  vote,  eiicludes,  by  necessary  implicatioD,  all 
others.     Now,  by  the  39tb  article  of  the  old  constilution, 
ministers  of  the  gospel  were  ineligible*  Take  the  late  Chief 
Justice's  own  rule,  that  this  enunaeration  excludes  all  other 
causes  of  ineligibility  ;  and  this  article,  alone,  would  be  suf- 
ficient ground  from  which  to  infer  the  invalidity  of  Aejudg- 
inent  below.     Suppose  the  legislature  should  exclude  other 
classes — lawyers  or  physicians,    for    instance— would  the 
provision  be  valid  I  Here  they  have  excluded  duellists,  who, 
at  times,  form  a  very  considerable  class  of  the  community. 
The  act  is  repugnant  to  the  spirit  of  t^e  constitution.  We 
have  already  explained  what  we  mean  by  this.    It  is  a  re- 
pugnancy to  those  principles  which  lie  at  the  bottom  of  er- 
cry  free  government.     We  do  not  believe  that  the  people 
ever  intended  to  confer  this  arbitrary  power  of  disfranchio- 
inent.  We  do  not  believe  it,  because  the  power  is  too  migh- 
ty to  be  entrusted  with  any  republican  legislature.    If  they 
do  possess  it,  they  are  omnipotent,  like  the  British  parlia- 
ment, and  able  to  subvert  the  liberties  of  the  people.  If  they 
may  disfranchise  in  this,  they  may  in  any  other  case.   A 
simple  assault  and  battery  is  an  offence  of  the  same  legal 
grade  as  sending  a  challenge,  not  to  mention  a  great  Dumber 
of  other  ordinary  misdemeanors  of  the  same  rank,  some  of 
which  lire  committed  very  frequently,  and  almost  withimp't' 
ml}\     The  legi§lature  may  go  on  in  thi&  way,  without  eeJ* 
disfranchising  one  and  another,  till  the  state  would  berfd^' 
ced  to  very  narrow  limits  in  its  selection  of  officers.  Wofft* 
ing,  sporting,  or  travelling  on  Sundat/^  or  profane  cunii^g 
and  swearing,  m^y  be  followed   by  the  same  consec|ueftC*** 
They  may  create  new  otfencefi^  and  impose  iodigibili^y,  *>* 
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their  acts,  to  protect  game  and  fisheries.  We  are  not  to  re-  alb  any, 
pose  on  the  remoteoess  of  the  probability  that  these  things  ^^"*'  ^^^* 
will  come  to  pass.  It  is  the  power  which  is  in  question — 
not  what  they  will  do,  but  what  they  may  do.  Did  the  people 
who  delegated  th^  right  to  frame  our  original  constitution, 
goffering  as  they  were  at  the  moment  under  the  lawless  en- 
croachments of  British  myrmidons,  intend  to  leave  this  mat- 
ter at  such  loose  ends,  entrusting  their  legislature  with  a 
power  to  disfranchise  the  whole  community  ?, 

Another  fundamental  principle  of  all  free  governments  is, 
that  punishments  shall  be  propdrtioned  to  the  nature  of  the 
o0ence.  This  is  so  treated  not  only  by  ail  enlightened  wri* 
ters  on  the  subject,  but  it  is  incorporated  as  a  maxim  in  va- 
rious constitutions  of  the  United  StaUs.  Cruel  or  unusual 
punishments  are  not  to  be  inflicted.  (8  Am»  to  Con.  U.  S. 
18  art.  Bill  of  Rights  in  Con.  N.  H.  I4s.  of  Sih  art.  Con. 
Ohio.)  And  though  not,  in  terms,  a  part  of  our  state  con» 
•titution,  it  is  one  of  its  fundamental  principles,  as  much  as 
the  rule  that  the  freehold  of  one  man  shall  not  be  arbitrarily 
divested  and  conferred  upon  another.  We  do  not  speak  of 
the  power  to  prescribe  punishments,  cruel  or  unusual  in  tbern* 
^Ives,  but  the  act  of  imposing  penalties,  of  the  same  undis- 
tinguished severity,  upon  all  offences,  without  distinction  aa 
to  their  nature.  The  statute  in  question  imposes  the  same 
.  penalty  on  all  who  commit  the  offence  of  sending  a  challenge^ 
whatever  may  be  its  extenuating  circumstances,  in  whatev- 
er class  of  society  it  may  be  committed,  whether  among  the 
bar,  %ht  army,  the  navy,  &c.  All  are  alike  disqualified  from 
becoming  members  of  the  Ic^gislature.  The  man  against 
whom  the  sentence  is  pronounced  becomes  a  slave  in  a  na- 
tion of  freemen,  for  nn  offence  which,  under  some  circum- 
stances, should  be  excused.  Its  moral  guilt  depends  upon 
those  circumstances.  This  law,  like  the  tyranny  of  Pro* 
cruBieSf  seizes  the  victim,  and  adapts  him  to  the  bed  of  jus- 
tice. A  whole  life  of  istonement,  for  a  juvenile  freak,  can 
not  rescue  him  from  lasting  disfranchisement  and  disgrace* 
No  matter  how  warm  the  blood,  or  great  the  provocation— 
whether  the  challenge  be  given  or  accepted — and  though  th^ 
ciutUeoge   or  acceptance  be  imaiediately  withdrawn — ^tb^ 
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same  consequences  follow.    Such  a  law  violates  the  eternal 
principles  of  morality  and  of  natural  justice  itself. 

It  is  said,  by  the  late  Chief  Justice,  that  disfranchisement 
is  not  an  unusual  punishment.  He  does  not  allude  to  ineli- 
gibility ;  and  we  think  he  is  mistaken  in  saying  so  of  disfran- 
chisement, inflicted  by  the  legislature.  We  presume  he  must 
have  alluded  to  attainders,  which  are  now  prohibited  by  the 
constitution  of  the  U.  Slates.  He  says  it  was  the  consequence 
of  treason  and  of  infamous  crimes;  but,  at  any  rate>  such  a 
consequence  is  very  different  from  ineligibility.  Till  the  adop- 
tion of  the  late  constitution,  there  was  nothing  of  this  to  pre- 
vent a  citizen's  voting  or  being  elected.  Again  ;  it  may  be 
answered,  that  he  speaks  of  the  matter  as  it  stood  at  the  com- 
Dion  law,  which,  though  adapted  by  the  constitution,  is,  in 
this  respect,  altered  by  the  bill  of  rights^  Probably  the 
ftatute,  (t  W,^M.c.  2)  which  passed  \u  England^  con- 
taining the  same  clause,  referred  to  certain  cruel  punish- 
ments which  were  inflicted  about  the  last  of  the  second 
Janus-  (4  BL  Com.  378.)  But  these  had  long  be^n  dis-. 
continued,  and  were  not  known  in  this  free  country,  when 
it  was  reiterated  by  the  consitution  of  the  Uniltd  States^  and 
the  declaration  of  rights  in  our  own  state.  (I  R.  L.  48,  s.  8.) 
The  punishment  in  question  was  unknown  to  the  common 
law,  as  it  respects  this  offence.  So  far,  at  least,  it  was  unu- 
sual ;  and  we  hav^  already  shown,  that  applying  it  to  a  crime 
of  this  grade  is  cruel. 

All  the  arguments  drawn  from  the  old,  apply  with  stil> 
greater  force  under  the  new  constitution.  The  trial  in  the 
Court  of  Sessions  took  place  in  Jtfay,  >822  ;  and,  by  the  9th 
article  of  the  amended  constitution,  all  its  parts  which  relate 
to  the  right  of  suffrage  and  the  time  of  election,  were  then 
in  force.  By  the  2d  section  of  the  2d  article,  laws  may  be 
passed  excluding  from  the  right  of  suffrage  persons  who  had 
been  or  might  be  convicted  of  infamous  crimes.  The  late 
Chief  Justice  admits,  thai  this  enumeration,  by  necessary 
implication,  denies  the  power  in  any  other  cases  ^  and  that 
the  offence  of  which  the  plaintiff  has  been  convicted  is  not 
an  infamous  one  ;  but  he  limits  its  operation  to  the  direct 
right  of  suffrage,  and  distinguishes  this  frooi  eligibilit  j.     W& 
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do  not  coutend  that  the  right  of  voting  and  being  voted  for 
are  convertible  ;  but  we  do  contend  that  they  are  common, 
and  that  the  citizen  who  has  one  must  necessarily  enjoy  the 
other*  We  shall  not  stop  to  comment  on  the  right  of  suf- 
frage, or  examine  the  full  import  of  the  term.  It  may  cer- 
tainly be  extended,  however,  to  the  right  of  voting  in  the  legis- 
lature upon  the  passage  of  a  law  \  but  we  are  willing  to  con- 
cede, for  the  purpose  of  the  present  argument,  that  it  means 
voting  at  an  election.  Now,  though  you  may  deprive  the 
plaintiff  of  his  own  personal  vote,  you  can  not  deny  his  fellow 
citizens  the  right  to  vote  for  him — nor  the  right  to  vote  for 
himself;  which,  under  certain  circumstances,  might  become 
a  duty.  If  the  legislature  can  disqualify  for  one  offence,  they 
may  for  another  ;  and  thus  the  argument  returns,  that  this 
may  be  extended  from  one  to  an  hundred,  and  so  on  to  every 
member  of  the  community* 

In  determining  a  constitutional  question  of  this  character, 
which  concerns  the  liberty  of  the  citizen,  every  construc- 
tion should  be  in  favour  of  that  liberty  ;  and  if  a  doubt  ex- 
ist in  the  mind  of  the  Court,  this  great  principle  should  be 
applied,  and  judgment  be  rendered  for  the  plaintiff  in  error. 


ALBANV, 

April,  t824f 


TalcoU^  (Attorney  General)  for  the  defendants  in  error. 
The  question  for  the  Court  to  decide  is  not  whether  the  act 
under  consideration,  or  any  part  of  it,  be  inexpedient,  but 
whether  the  legislature  had,  a  constitutional  power  to  pass 
the  particular  section  in  question.  I  do  not  controvert  the 
right  of  this  or  any  other  Court,  to  entertain  the  inquiry^ 
I  admit  it  is  their  duty — ^but  I  do  say,  that  the  Court  will 
come  to  a  conclusion  against  the  validity  of  the  statute,  up- 
on such  grounds,  with  great  reluctance  ;  and  not  till  all 
doubt  be  removed  from  their  minds.  {Dartmouth  College  v. 
fVoodward,  4  Wheat.  625.  Calder  et  ux.  v.  Bull  el  ux.  per 
Iredell^  J.  3  DalL  399.)  I  do  not  controvert  the  gentle- 
man's limitation  of  legislative  power  to  that  which  is  consis- 
tent both  with  the  letter  and  spirit  of  the  constitution.  It 
is  not  necessary  for  me  to  contend  that  the  legislature  have 
any  power  inconsistent  either  with  its  words  or  its  spirit,  or 
which  is  repugnant  to  the  principles  of  civil  liberty.     This 
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ALB  ANT,  act  is  perfectly  consistent  with  all  three  5  and,  in  Aowingii 
J^Jl,^,  •  to  be  so,  I  shall  not  follow  the  gentleman,  with  any  minute- 
ness, into  his  doctrine  of  remote  consequences,  or  esamiDe 
the  force  of  the  language  in  all  the  various  constitutional  pro- 
Tisions  which  he  has  considered  ;  but  I  shall  rely  mainly  00 
the  evidence  to  be  derived  from  practical  construction,  by 
men  who  have  framed  and  aqted  upon  constitutions  contain- 
ing the  same  principles  with  our  own.  In  Jfew^ersey^  ao 
attempt  to  bribe  a  Judge  or  Justice,  is  punished  with  fine 
and  imprisonment,  and  disqualification  to  hold  any  office  of 
honor,  trust  or  profit,  under  that  state.  {Laws  Al  J.  1821, 
p.  249,  250.)  in  Pennsylvania,  sending  or  carrying  a  chal- 
lenge for,  or  beconriing  a  second  in  a  duel,  is  puntabed  wilb 
forfeiture  of  all  the  rights  of  citizenship  for  7  years.  (4 
Laros  Penn.  389,  act  of  1794.)  The  act  of  180S,  1  Lam$ 
Ptnn,  665-6)  re  enacts  this  law,  as  to  persons  sendiag  i>r 
accepting  a  challenge ;  and^  as  to  persons  carrying,  it  does 
not  deprive  them  of  all  rights  of  citizenship^  but  only  dis- 
qualifies them  to  hold  any  office  of  trust  or  profit  under  the 
commonwealth.  In  Delaware^  a  person  elected  member  of 
assembly,  upon  a  promise  to  serve  for  nothing,  or  less  than 
the  law  allows  for  services,  is  declared  by  statute  in- 
capable of  serving  for  that  year.  (1  Laws  Del.  148.)  la 
Virginia,  hy  a  law  of  1695,  {vid,  I  Statutes  at  Large^  ISI) 
collectors  and  their  officers  receiving,  and  persons  giving 
bribes,  were  declared  forever  incapable  of  any  office  or  em- 
ployment within  the  colony  ;  and  the  same  dtsqualificatioa 
followed,  for  bribery  in  relation  to  any  other  duties  concer* 
ning  the  customs,  {id.  191.)  In  1705,  a  law  passed,  that 
collectors,.  &c.  receiving  a  bribe  to  defraud  the  customsy 
should  forever  afterwards  be  disabled  from  holding  the  office, 
and  also  be  disabled  from  holding  any.  office  or  employment 
relating  to  the  customs.  (3  id,  233.)  In  1785,  a  law  was 
passed,  that  if  any  person  elected  to  serve  in  the  general 
assembly,  should  bribe  an  elector, .  he  should  be  expelled, 
and  disabled  to  be  re  elected  during  the  term  of  3  years. 
(1  Rev.  Code^  22.)  By  a  law  of  1790,  the  penalty  declared 
for  selling  a  public  office,  or  for  taking  any  thing  for  a  vote 
in  the  appointing  to  any  such  office,  was,  in  one  case,  the 


bf  Tttfc  StATE  OP  KEW-VORR  «9^ 

km  i>f  the  office  hdd.  and  lo  the  other,  incapacity  of  roting     ALfeANT, 
for  any  candidate  for  the  office  sold  5  iind,  if  the  offender  was    ^^I^lljl^* 
a  niember  of  asstemhiy,  expulsion  and  perpetual  disqualifica- 
tion from  being  elected  ;  and  the  person  agreeing  to  buy 
Was  declared  incapable  of  serving  in  the  office  purchased. 
(]  Rev.  Codty  53.)  Another  law  declared,  that  if  candidates 
for  the  legislature  gave  money,  meat,  drink,  or  other  reward, 
to  prottiote  their  election,  they  should  be  expelled,  and  dis- 
abled to  be  electi&d  for  3  years.     (1  Rev.  Code,  389.)    By  a 
Jaw  of  1810,  an  oath  similar  to  the  one  prescribed  by  the 
act  in  question  here,  was  made  necessary  for  all  officers ; 
and  a  challenger,  or  acceptor  of  a  challenge,  was  nmde  iO'- 
capable  of  holding  or  being  elected  to  any  post  of  profit,  trust 
^r  emolument,  civil  or  military.  The  statute  o(  Connecticut  is 
to  the  same  eff^^t.  {Rev,  Law.  Con.  1821, ;?.  I6l,  ^.  52,  53.) 
60  of  Vermont  {A.  D.  1 801 ,  1  Laws  of  V.  367)  whose  statute 
also  denies  the  otiender  the  privilege  of  a  freeman  general- 
ly,    {id.)    The  statute  of  Massachusetts  is  the  same,  except 
in  limiting  the  disqualification  to  20  years.     (1  vol.  Laws 
Mass.  367,  j1.  D.  1801.)    The  oath  prescribed  by  the  stat- 
ute of  Illinois,  on  this  subject,  is  like  ours  ;  and  the  offendef 
is  made  incapable  of  holding,  or  being  elected  to  any  post  of 
profit,  trust  or  emolument,  civil  or  military.     {A»  D.  1819^ 
Laws  ofllli.  32.)     £y  a  statute  of  the  United  States,  if  any 
{person  give  any  bribe  or  reward,  to  obtain  a  judgment  or 
decree  of  a  U.  S.  Judge,  on  any  matter  in  controversy,  both 
the  giver  and  receiver  are  subject  to  fine  and  imprisonment, 
at  the  discretion  of  the  Court,  and  are  perpetually  disqual- 
ified, by  conviction,  to  hold  any  office  of  trust  or  profit 
ander  the  United  States.     (2  jL.  U.  S.  ColvinU  ed*  97|  s.  2J|  . 
Jl.D.  1790.) 

If  the  statute  in  question  be  a  violation  of  the  fundamea* 
tal  principles  of  free  government,  it  is  singular  that  almost 
every  statute  book  in  the  United  States  should  exhibit  exam* 
pies  of  the  same  extravagance,  among  jurists  profound  ia 
their  learning,  and  patriots  ardent  in  their  attachment  to  lib* 
erty. 

Tal.  m.  M 


April,  1824 


loo  mucn  stress  is  laid,  by  the  other  side,  tiponanend' 
meratioD  of  particular  qualifications.     The  Governor,  sajs 
the  original  constitution,  must  be  a  freeholder.    This  cer- 
tainly disqualifies  those  who  are  not  freeholders  ;  bat  does 
it  also  iniply  that  no  other  disqualification  can  exist  beyond 
the  one  mentioned  ?    The  1 3th  article  declares,  that  no  cit- 
izen of  this  state  shall  be  disfranchised,  unless  by  the  law  o( 
the  land,  or  the  judgment  of  his  peers4     There  is  a  similar 
provision  in  the  constitution  of  the  United  Stales.    The  ar- 
gument of  the  late  Chief  Justice,  on  this  head,  it  seems,  is 
to  be  a  petilio  principiu     There  will  be  little  difficulty,  I  im- 
agine, in  determining  between  the  gentleman  and  the  Chief 
Justice,  whether  he  who  assumes  the  act  to  be  constitational, 
and  therefore  good,  or  the  one  who  assumes  it  to  be  uncoo- 
sHtulional,  and  therefore  void,  maybe  fairly  charged  with 
begging  the  question.    The  33d  article,  which  relates  to  im- 
peachments, is  no  more  than  whiit  the  constitution  of  the 
United  States  contains  ;  the  8th  amendment  of  which  also 
provides,  that  cruel  and  unusual  punishments  shall  not  be  in- 
flicted.    If  ineligibility  be  a  cruel  and  unusual  punishment, 
as  supposed  upon  the  other  side,  the  8th  amendment  would 
repeal  that  branch  of  the  same  constitution  which  sanctions 
disqualification  as  one  consequence  of  a  conviction  upon 
impeachment*     The  several  states  have  gone  on,  in  the  face 
of  these  provisioYis  in  the  constitution  of  the  UmttdStaia^ 
imposing  disfranchisement  and  ineligibility  in  the  same  man* 
ner  as  is  done  by  the  statute  in  question* 

It  is  said,  that  punishments  should  be  proportioned  to  the 
nature  of  the  offence.  This  is  obviously  a  mere  ques- 
tion of  expediency.  Indeed,  the  argument  deooands  what 
can  never  be  exactly  reached  by  any  human  code.  How  is 
the  punishment  of  any  crime  to  be  proportioned  to  all  the 
circumstances  of  each  particular  case  ?  A  roan  may  be 
guilty  of  burglary  in  various  degrees,  yet  the  punishment  is 
the  same  in  each.  One  starving  in  the  streets  breaks  a  house 
for  bread — ^is  he  equally  guilty  with  the  one  who  docs  the 
same  without  motive  ?  Executive  clemency,  alone,  can  grant 
relief,  and  to  that  it  is  reserved. 
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We  are  told,  that  this  act  is  repugnant  to  that  part  of  the 
constitution  which  determines  the  right  of  suffrage.  It  ap- 
pears to  me  that  this  objection  is  answered  most. conclusive- 
ly by  the  late  Chief  Justice.  The  complaint  is,  that  we 
contract  the  right  of  the  voter.  All  that  this  proves  is,  that 
the  person  disqualified  is  placed  in  the  same  situation  as  eve- 
ry other  person  ;  who,  if  he  votes  for  one  that  is  ineligible, 
loses  his  vote.  The  alarm,  it  seems,  is,  that  this  sentence 
of  ineligibility  may  be  extended  to  every  member  of  the 
community.  But  what  is  the  nature  of  our  government  ? 
It  lajs  out  general  linesr— itcan  not  reach  every  case,  or  look 
to  every  extreme.  The  late  Chief  Justice  places  this  mat- 
ter upon  its  proper  ground.  The  legislature  have  power  to 
pass  all  laws  for  the  well  ordering  of  society,  which  are  pot 
forbidden  by  the  constitution.  The  gentleman  supposes  ex- 
treme cases,  to  which  the  legislature  never  can  go.  They 
must  enjoy  an  extensive  discretion  in  every  government ; 
and,  it  is  true,  that  any  system  may  be  abused  ^  but  by  rea- 
soning against  the  possible  abuse  of  power,  we  deny  all  pow- 
er except  that  of  Deity.  Even  the  christian  religion  has 
been  perverted  to  the  worst  of  purposes.  When  we  come 
to  the  point  supposed  by  the  gentleman,  there  is  a  redeem- 
ing spirit  in  the  people,  which  will  restrain  and  correct  those 
who  feel  power  and  forget  right. 


ALBANT, 
April,  1824. 


Butlers^  in  reply.  The  amount  of  the  gentlenoan^  argu- 
ment, as  derived  from  other  states,  is,  that  because  they  have 
"violated  the  constitution,  or  the  fundamental  principles  of 
government,  we  may,  therefore,  do  the  same.  It  is  not  ne- 
cessary to  look  beyond  our  own  constitution,  and  that  of  the 
United  States.  But  when  we  do,  we  find  but  two  classes  of 
cases  in  which  disfranchisement  and  ineligibility  have  been 
sanctioned  by  statutes.  These  are  cases  of  duelling  and 
bribery,  from  which  we  must  except  all  the  statutes  which 
passed  under  the  colonial  governments,  they  being  instances 
^hich  certainly  carry  no  force,  as  examples,  ta  legislators 
v^bo  act  under  the  new-constitutions.  Beside,  the  statutes, 
passed  upon  thes|  subjects  since,  must  stand  or  fall  by  the 
provistoDS  of  the  particular  state  constitution  under  which 
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they  passed.  Some  of  the  constitutions  in  the  qeighbering; 
states  are  broader  than  ours  on  this  head.  Their  laws,  too,  ia 
relation  to  duelling,  have  doubtless  growq  out  of  the  efienre- 
sconce  of  the  moment,  like  ours  ;  and  they  have  never  been 
enforced.  In  Marylandj  the  legislature  has  lately  repealed 
such  a  law,  as  unconstitutional.  All  the  state  laws,  in  rela- 
tion to  duelling,  probably  stand  on  the  same  ground  both  of 
principle  and  policy.  This  is  the  f^rst  time  the  question  up- 
on their  validity  has  been  raised  any  where ;  and,  as  to  bri* 
bery,  though  the  constitution  gives  no  express  authority  to 
punish  it  by  disfranchwmeni  or  ineligibility,  there  s^re  suffi- 
cient indications,  in  almost  all  the  constitutions,  of  an  in- 
tent to  confer  such  ^  power.  Indeed,  it  is  consistent  with  the 
very  terips  of  some  of  theni.  The  question,  however,  aa 
to  the  validly  of  any  of  these  statutes,  ha^  not  been  judi* 
cially  passed  upon,  and  I  deny  the  force  of  such  proof. 

When  I  urged  the  danger  that  the  rights  of  suffrage  might 
be  impaired  or  destroyed  by  muliiplyingcases  of  ineligibility, 
I  expected  to  be  met  with  the  objection  of  extreme  cases. 
The  Attorney  General  does  not  and  will  not  deny,  that  if 
the  leGjislature  have  power,  in  the  case  under  consideration, 
to  inflict  the  punishment  of  ineligibility,  they  have  it  equals 
ly  in  all  others,  in  assault  ^nd  battery  or  any  other  commoii 
law  offences.  Can  the  consequence  su^ested,  then,  be  pro* 
perly  called  an  extreme  case  ?  It  seems  that  our  security 
piust  lie  in  the  patriotism  and  intelligence  of  the  legislatore, 
or  the  control  of  their  constituents.  We  say,  the  people 
have  not  chosen  to  rest  it  there.  The  security  of  their  Kb*- 
ertiea  reposes  upon  the  provisions  of  their  constitution,  ex- 
press or  implied — ^a  surer  and  better  foundation. 

1  thank  the  Attorney  General  for  bis  allusion  to  the  abu- 
ses of  the  christian  religion,  in  p^ne  of  his  illustrations,  and 
will  pursue  it.  I  put  the  case  of  the  l^slature  annexing 
this  punishment  of  ineligibility  to  the  violation  of  the  chris- 
tian sabbath,  or  to  profane  swearing.  Is  it  supposing  an  ex- 
treme case,  to  say  that  they  n^ay,  within  40  years,  impose 
this  disability  as  a  punishment  for  those  very  common  ofien* 
ces  ?  Had  the  same  thing  been  supposed,  when  the  origi- 
nal constitvition  was  adoptecl,  in  relation  Iq  this  offence  ef 
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sending  a  challenge,  might  it  not  have  been  treated  as  «p 
extreme  case  with  just  as  much  propriety?  Yet  the  force 
of  circumstances  has  produced  this  actfandmaj,  with  just  as 
much  probabihty^  result  in  the  same  thing,  with  regard  to  a 
breach  of  the  sabbath.  No  doubt  there  are  many  who 
think  a  violation  of  the  christian  sabbath  an  oiTence  great  as 
sending  a  challenge,  at  least,  und^r  some  circumstances* 
Suppose  a  similar  statute  in  relation  to  the  former  offence, 
(it  was,  too,  an  otfence  at  common  law)  could  it  be  maintain- 
(ed  as  constitutional  ?  If  so,  the  very  abuses  of  religion  to 
which  the  Attorney  General  alludes,  may  return  upon  us* 

The  Chancellob*  The  first  section  of  the  act  of  the 
fiflh  of  November  1816,  to  suppress  duelling,  prescribes, 
that  '^  the  person  convicted  shall  be  incapable  of  holding  or 
**  being  elected  to  any  post  of  profit,  trust  or  emolument, 
"  civil  or  military,  under  this  state  :"  and  the  objection  now 
made,  is,  that  this  punishment  is  inconsistent  with  the  con- 
stitution, 9 

The  constitution  of  the  United  States  provides,  that  cruel 
^nd  unusual  punishments  shall  not  be  inflicted.  This  pro- 
vision is  one  of  the  amendments  to  that  constitution,  which 
.were  adopted  soon  alter  the  constitution  itself  had  been  rat- 
ified. Like  other  amendments  adopted  at  the  same  time,  it 
i%.a  restriction  upon  the  government  of  the  United  States, 
intended  to  deprive  that  government  of  a  power,  which  it 
bad  or  might  claim,  under  the  original  constitution.  In  the 
language  which  accompanied  these  amendments,  when  they 
were  proposed  and  adopted ;  '^  these  farther  declaratory  and 
^'  restrictive  clauses  were  added  to  the  constitution,  in  or- 
^^  der  to  prevent  misconstruction,  or  abuse  of  its  powers.^' 
The  solicitude  of  the  people  and  of  the  states,  then  was,  not 
to  limit  the  power  of  the  states,  but  to  limit  the  power  of 
the  union,  and  bjc  new  provisions  to  give  security  to  rights, 
which  were  supposed  to  be  in  danger  from  the  new  and  ua* 
tried  system  of  national  government.  The  danger  appre- 
hended, was  by  the  parts  from  the  new  government  of  the 
whole;  and  not  by  any  state  from  its  own  government* 
{Jach  stHte  ^as  then  c^t  liberty,  as  it  qow  is,  to  provide  bj  its 
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own  constitatioD,  that  cruel  and  unusnal  punishments  shaH 
not  be  inflicted  by  its  own  government.  AGCordinglrfSev* 
ei-al  of  the  states,  in  their  constitutions  established  since  the 
adoption  of  this  amendment  to  the  constiCiition  of  the  un- 
ion, have  provided,  that  cruel  and  unusual  punishments  shall 
not  be  inflicted.  This  provision  is  found  in  the  constitu- 
tions of  Ohio,  Tiennessee,  Indiana,  and  Maine.  The  consti- 
tutions of  Delaware,  Kentucky,  Mississippi,  and  Alabama, 
also  established  since  the  adoption  of  the  amendment  in 
question,  provide,  that  cruel  punishments  shall  not  be  inilic- 
ted.  Other  state  constitutions  are  sileqt  upon  the  subject  of 
punishments,  either  cruel  or  unusual.  It  is  qiost  evident, 
that  the  states  which  have  imposed  these  restraints  upon 
their  own  governments,  conceived,  that  they  were  M liberty 
to  do  so,  or  not;  a^^d  that  in  their  conception,  thecoosdtn- 
tion  of  the  union,  contained  no  such  restraints  upon  state 
governments,  in  the  punishment  of  crimes  against  states.  To 
consider  this  amendment  as  operating  upon  the  several  states, 
would  be  to  render  nugatory  and  nuH,  the  Hke  provision  in 
the  constitutions  of  very  many  of  the  states  ;  and  at  the 
same  time,  to  force  upon  all  the  states  which  have  not  adop- 
ted such  a  provision,  a  rule  which  they  may  think  inexpe- 
dient, and  which  they  at  least,  have  thought  unnecessary,  in 
their  own  internal  economy.  This  provision  concerning 
punishments,  is  therefore,  as  a  part  of  ti^  constitution  of 
the  union,  a  restriction  upon  the  government  of  the  union; 
and  as  a  part  of  any  state  constitution,  it  is  a  restriction  opon 
the  government  of  the  state  ^hich  has  established  it.  The 
constitution  of  this  state,  imposes  no  such  restriction  upon 
punishments.  Without  inquiring  whether  disqualification  to 
bold  office,  is  a  punishment  either  cruel  or  unusual,  I  consid- 
er this  provision  of  the  national  constitution,  inapplicable  to 
offences  against  a  state. 

The  constitution  of  the  United  States  provides,  that  no 
state  shall  pass  any  bill  of  attainder,  or  ex  post  facto  lav; 
but  that  constitution  does  not  regulate  the  punishment  of 
crimes  against  a  state. 

In  considering  the  question  before  us,  it  seems  to  me  to 
he  of  little  importance,  whether  we  exwune  it,  in  reference 
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lor  example^  tt  should  be  enacted  by  law,  that  all  physiciaitti 
or  all  persons  ot  a  particular  religious  sect,  should  be  ioeli* 
gible  to  public  trusts  }  or  that  ail  persons  not  possessing  a 
certain  amount  of  property,  should  be  excluded  ;  or  that  a 
member  of  the  assembly  must  be  a  freeholder;  any  such 
regulation,  would  be  an  infringement  of  the  constitution  4 
and  it  would  be  so,  because,  should  it  .prevail,  ft  would  be 
in  effect,  an  alteration  of  the  constitution  itself.  But  tbe 
question  before  us,  is  not  at  all^  of  this  character.  Tbe  Je. 
gislature  have  made  no  such  general  regulation.  They  hare 
prescribed,  that  incapacity  to  hold  public  trusts,  shall  be  tbe 
punishment  of  a  particular  crime  ;  and  the  auestioii  here  iS} 
whether  tbey  have  power  to  prescribe  such  an  incapadty 
"^  as  a  punishment,  or  not 
The  poi^-df  The  power  of  the  legislature  in  the  punishment  of  crimes^ 
Sislatar6,inthe  is  not  a  special  grant,  or  a  limited  authority  to  do  any  par- 

wim^°irnot*'a  ^'^^'**'  *^"6'  ^^  *^  *^^  ^°  *°y  particular  manner.  It  is  a 
specUl  grant  part  of  '^  the  legislative  power  of  this  state,''  mentioned  in  the 
thorlty,  bur^a  first  sentence  of  the  Constitution.  It  is  tbe  sovereign  power 
part  of  the  le-  of  n  state,  to  maintain  social  order,  by  laws  for  tbe  due  pun- 

gislative        or  .  ,  .       .  _     .  «       ».^  t  ».. 

sovereign  pow-  ishment  of  crimes.     It  is  a  power  to  take  life,  and  Iibertji 
to^^  mlilJuki'  ^"^  *"  ^^^  "Shts  of  both,  when  the  sacrifice  is  necessary  to 
social     order,  the  peace.  Order,  and  safety  of  the  community.    This  gen- 
life,      liberty  ^^^^  authority  IS  vestod  in  the  legislature,  and  as  it  is  one  of 
*P^  ^r  ly!^^  ^^^  ^^^^  ample  of  their  powers,  its  due  exercise  is  among 
when  the  sac-  the  highest  of  their  duties.    When  an  ofiender  is  imprison^ 
rifice  is  neces-  ^j^  ^^  j^  deprived  of  the  exercise  of  most  of  the  rights  of  a 
citizen  ;  and  when  he  suffers  death,  all  his  rights  are  extin* 
guished.    The  legislature  have  power  to  prescribe  impris- 
onment or  death,  as  the  punishment  of  any  offence.    The 
rights  of  a  citizen,  are  thus  subject  fi>  the  power  of  tbe 
state,  in  the  punishment  of  crimes  ;  and  the  restrictions  of 
the  constitution  upon  this^  as  upon  all  the  general  powers  of 
the  government,  are,  that  no  citizen  shall  be  deprived  ot  tm 
rights,  unless  by  tbe  law  of  the  land  or  the  judgment  of  hit 
peers,  and  that  no  person  shall  be  deprived  of  life,  libcitj 
or  property,  without  due  process  of  law.  ^ 


Enrker 

V 

The  Teopli, 

The  proria- 
ioD  m  thfi  iUt# 
COOS' liuinon, 
that  the  jfudg^ 


The  constitution  has,  in  one  case^  limited  pantshnienU 
Wlien  an  oflker  of  the  itate,  is  convicted  iipon  impeach- 

iricnf,  the  judgment  can  not  extend  farther  than  removal 
from  office  and  disqualifiration  to  hold  office.  This  provis- 
ion ^tand^  here,  a  restriction,  not  an  authority.  As  the  pun- 
ishment is  not  to  extend  farlherj  than  removal  and  disquali 
fication,  the  sen^e  of  the  terms,  and  the  known  course  of  pro- 
ccednigs  in  the  countrj  from  which  we  derive  the  hbtory  and  mcnt  uf  an  im- 
practice  of  impeachments,  hoth  show,  that  this  provision  ta  J^if  ^^"^ex- 
m  mere  limitation  of  a  greater  power^  a  power  to  iiillict  olh-  i^^jd  farther 
cr  punishments,  as  ivell  as  removal  and  disqualification.  Im-  voUroin^^ 
peachments  of  pubhc  ofti*ers,  a  peculiar  ipecies  ofaccusa-  ^^^.  di^quaiifl- 

■  J      -     1  ■  cation  to  ho!a 

lion,  made  and  tried  in  a  peculiar  maimer,  are  to  extend  no  offiee,  ia  a  re- 
fa  rlher  in  their  effect,  than  to  discharge  an  otlicer  from  his  ^^''^Jj^oriiy?* 
truit,  and  to  render  him  incapable  of  holding  office  j  but 
if  the  cause,  for  which  the  officer  is  thus  punished,  ia  a  pub- 
lic otfence,  he  may  be  also,  indicted,  tried,  and  punished^ 
according  to  law  ;  the  conslituijon  leaving  the  defimtioii  of 
the  offence,  and  its  particular  punishment,  in  this  case,  ag  in 
all  others,  to  the  gene  al  power  of  the  legislature.  This  part 
of  the  eonstitution  concernini^  judgment  on  impenchmentSi 
is  therefore,  a  limitation  of  the  power  of  the  court  for  the 
trial  of  impeachments;  and  not  a  restriction  upon  the  gen- 
eral power  of  the  legislature  over  crinje?* 

The  power  of  theitate  over  crimes,  is  thui  committed  to  The  pn^^t 
the  legislature,  without  a  dcfijiition  of  anv  crime,  without  a  ?*^  l^?    "*** 

^  ^  ^  legismuife,   o»» 

description  of  nnj  puni§hment  to  be  adopted,  or  to  be  reject-  vtp cniiiM,  is » 
ed,  and  wittiout  any  direction  to  the  legislalure  coitcerning  du^^^tht  *^i 
punishments.     It  is  then,  a  power  to  produce  the  end  by  ^^     aJequaU 
adequate  means  ;  a  power  to  establish  a  criminal  code,  with 
competent  sanctions  \  a  power  to  define  crimes  and  prescribe 
punishments  by  laws,  ia  the  discretion  of  the  legislature. 

But  though  no  crime  is  detined  in  the  constitution,  and  ^«t  iher* 
no  species  of  punishment  is  ispecially  forbidden,  to  the  le  reguUuons  in 
gislature,  yet  there  are  numerous  regulations  of  the  constitu-  ^^^    conatitu- 

.  t*    .  llrm^  which  op* 

lion  which  must  operate  as   restrictions  upon  this  general  piate  u    re- 
power.     The  whole  constitution  must  be  supported  ;  and  tJli^'p^wer"*^ 
all  its  powers  aud  rulei  must  be  reconciled  into  concord* 
Vol  iU.  00 
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ALBANY,  A  law  which  should  declare  it  a  crime,  to  exercise  any  fan- 
^^* '  '  damental  right  of  the  constitution,  as  the  right  of  sufirage^ 
or  the  free  exercise  of  religious  worship,  would  iDfrioge  an 
express  rule  of  the  systenn ;  and  would  therefore,  not  be 
within  the  general  power  over  crimes.  Particular  punish* 
ments  would  also  encroach  upon  rules  and  rights  established 
by  the  constitution.  Though  the  legislature  have  an  un- 
doubted power  to  prescribe  capital  punishment,  and  other 
punishments  which  produce  a  disability  to  enjoy  constito- 
tional  rights,  yet  a  mere  deprivation  of  rights,  woald,efea 
as  a  punishment,  be,  in  many  cases,  repugnant  to  rules  and 

Many,  rights  rights  expressly  established.     Many  rights  are  plainly  ex- 
areiniendedto      °         ,         ..  ,    ,        .       ^      ,  ,        i  •    •  i  li     • 

be  rundamen-  pressed,  and  intended  to  be  fundamental  and  inviolaoie,  in 

Uble'*^  *?^°"  all  circumstances.     A  law  enacting  that  a  criminal  should, 
Examples,     as  a  punishment  for  his  otfence,  forfeit  the  right  of  trial  by 
jury,  would  contravene  the  constitution  ;  and  a  deprivation 
of  this  right,  could  not  be  allowed,  in  the  form  of  a  punish- 
ment.    Any  other  right  thus  secured,  as  universal  and  invio- 
lable, must  equally  prevail  against  the  general  power  of  the 
legislature  to  select  and   prescribe    punishments.    These 
rights  are  secured  to  all ;  to  criminals,  as  well  as  to  othen; 
and  a  punishment  consisting  solely,  in  the  deprivation  of 
such  a  right,  would  bean  evident  infringement  oftheconsli- 
tution.  Any  punishment  operating  as  an  infringement  of  some 
rule  thus  expressly  established,  or  some    right  thus  express- 
ly secured,  would  be  unconstitutional  ;  and  all  punishments 
which  do  not  subvert  such  rules  and  rights  of  the  constitu- 
tion, are  within  the  scope  and  choice  of  the  legislative  power. 
Eligibility  to      ^"^  while    many    riiihts    are    consecrated,   as  univer* 
^^^«J*  not  io  sal  and  inviolable,  the  right  of  eligibility  to  office,  is  not  so 
secured.     It  is  not  one  of  the  express  rules  of  the  constitu- 
tion, and  is  not  declared  as  a  right,  or  mentioned  in  terms  as 
a   principle,  in  any   part  of  the  instrument.      Important 
as    this    right    is,    it    stands,   as   the    right    to  life  itself 
stands,    subject  to  the  general   power  of  the  legislature, 
over  crimes  and   punishments.     As  a  right   flowing  from 
the  constitution,  it  can   not  be  taken  away  by  any  Uw 
declaring  that  classes  of  men,  or  even  a  single  person  not 
convicted  of  a  public  offence,  shall  be  ineligible  to  puhlic 
stations ;  but  as  a  right  not  expressly  secured  by  the  consU- 
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legislature  in  their  plenary  power  over  crimes,  deem  sucD  a     v^^-v-w 

deprivation,  a  necessary  punishment.     To  say  this,  is   to        Barker 

«ay  in  substance,  that  the  right  in  question,  may  be  forfeited    r^,^  people. 

hy  crimes,  when  the  legislature  so  direct.     )f  this  right  is 

taken  from  none  but  malefactors,  in  punishment  for  offences 

declared  by  law,  and  ascertained  in  the  due  course  of  justice, 

the  sense  of  the  whole  constitution,  is  maintained  :'  and  the 

public,  it  may  be  presumed,  will  not  find  their  choice  of 

agents  much  abridged  by  the  exclusions  from  office,  which 

their  own  Iegisla,tor8,  courts  and  juries  may  thus  add  to  those 

specified  in  the  constitution.  ^ 

Each  house  of  the  legislature  is  the  judge  of  the  qualifica-     inflieiioii  of 

tions  of  its  own  members  ;  and  it  is  said,  that  this  provision  ^^^^^j  ^^^ 

of  the  constitution,  is  infringed,  by  the  disqualification  in  as  a    puniah- 

question.     The  sense  of  this  provisioa  is,  that  each  house  ^^patible 

shall  decide  upon  the  quali&cations  of  its  own  members  with-  v»*  *****  ^^ 

*^  *  ,        of  the   coMti- 

out  interference  or  control  frono  any  other  authority  ;  but  tution    which 

this  part  of  the  constitution  does  not  define  any  qualification  ^J]^^**  ii^JUe 
which  shall  be  sallowed  or  required  by  either  house.     The  shall    be  the 
only  qualification  made  requisite  by  the  constitution  for  a  {f^fications 
senator,  is  that  he  shall  be  a  freeholder  ;  and  in  respect  to  Q^    ^    ^""^ 
^lembers  of  the  assembly,  no  qualification  whatever  is  re^ 
quired  by  the  constitution.     Whether  the  legislature  can, 
exclude  from  public  trusts  any  person  not  excluded  by  the 
express  rules  of  the  constitution,  is  the  question  which  I 
have  already  examined  :  and  according  to  my  views  of  that 
question,  there  may  be  an  exclusion  by  law,  in  punishment 
for  crimes  ;  but  in  no  other  manner,  and  fpr  no  other  cause. 
}f  then  a  disqualification  for  crime,  is  constitutional,  each 
bouse  of  the  legislature,  bound  to  support  the  co4istitution,. 
would  give  effect  to  the  disqualification.     But  a^  the  au- 
thority of  each  house  is  exclusive  and  supreme  in  all  ques- 
tions concerning  the  qualifications  of  its  own  members,  if  ei^  ^ 
ther  beuse  should  consider  such  a  disqualification  unconsti- 
tutional, or  for  any  reason  whatever,  should  disregard  it,  the 
opinion  of  the  bouse  would  prevail,  in  respect  to  the  seat 
and  rights  of  any  member  declared  ineligible  by  the  courts. 
The  disqualification  pronounced  by  the  courts,  would  then 
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ALBANT,    (ail  to  produce  an  exclusion  from  tbe  legislature ;  but  it 
^il^l^^^*    would  nevertheless,  be  effectual  to  exclude  from  all  other 
Barker       public  Stations,    its  effect  in  respect  to  all  other  public  em- 
The  PcodI      plojfnents,  must  be  decided  by  the   tribunals  of  justiw. 
Thus,  the  same  question,  must  for  different  objects,  receiw 
decisions  from  different  jurisdictions ;  and  under  one  con* 
stituti'on  and  one  system  of  laws,  the  same  decision  may  be 
expected  from  all  the  public  authorities.     But  if  the  senate 
or  the  assembly  on  one  side,  and  the  courts  of  justice  on  the 
other,  should  make  opposite  decisions  respecting  socb a  dis- 
qualitication,  both  decisions  would  prevail  in  different  res- 
.  pects.    The  power  of  each  house  of  the  legislature  to  judge 

of  the  qualifications  of  its  own  members,  does  not  detetmiue 
or  illustrate  what  is,  or  is  not  a  qualification;  the  sUt- 
iite  to  suppress  duelling,  does  not  propose  to  deprire,  nor 
can  any  law  deprive  the  several  houses  of  the  legislature  o( 
their  exclusive  jurisdiction;  and  this  part  of  the  constitu* 
tion,  is  therefore  not  infringed  by  the  judgment  of  disqaali- 
fication  no^  in  question. 

It  has  been  strongi)'  urged,  that  the  power  to  prescribe 
(his  species  of  punishment  may  be  abused.     That  9Qch  a 
power  may  be  abused,  can  not  be  denied  ; 'since  all  power 
(intrusted  to  men,  is  subject  to  abuse.     T-he  power  to  de- 
clare crimes  and  prescribe  punishments,  is  high,  indefinite, 
and  discretionary  ;  and  therefore  affords  ample  room  for 
abuse.     Yet  the  legislature  by  their  acts,  instead  of  any  ten- 
dency to  severity,  show  a  strong  disposition  to  mildness,  in 
the  use  of  their  power  over  crimes  and  punishments.    That 
disqualification  to  bold  public  trusts,  will  become  a  frequent 
punishment,  seems  not  probable  ;    the  legislature  baring 
hitherto  adopted  this  punishment,  only  in  the  two  cases  of 
bribery  and  duels.     But  whatever  may  be  the  danger'of 
abuse,  the  punishment  itself  is  not  unconstitutional.    Tbe 
remedy  for  abuse  of  the  legislative  power,  in  enacting  laws 
which  may  be  unwise,  while  they  are  not  unconstitutional, 
is  not  in  the  courts  of  justice.     It  is  found  in  other  parts  of 
the  system,  in  frequent  elections  and  in  the  due  coarse  of 
the  legislative  power  itself,  which  alike  enacts  and  repeals 
hyfBf  in  pursuance  of  public  opinion.     That  this  punitb- 
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ment  is  little  consonant  to  the  genius  of  our  institutions ; 
that  there  is  an  ample  choice  of  punishments  for  crimes, 
iritbout  adopting  this ;  that  the  electors  and  the  appointing 
powers  should  enjoy  their  free  choice  for  public  stations, 
without  legal  exclusions  even  for  criaies,are  reasons  of  great 
force  ;  but  they  ^re  reasons  upon  which  the  legislature 
must  decide. 

My  opinion  upon  the  whole  case,  is,  that  the  punishment 
of  incapacity  to  hold  office,  prescribed  by  the  act  to  sup- 
press duelling,  is  not  inconsistent  with  the  constitution  ;  and 
that  this  cause  has  been  rightly  determined  by  the  courts, 
throagh  which  it  has  passed. 

Bowman,  Burt,  Claak,  Dudley,  Earll,  Gardiner,  ronffinnanot 
Haioht,  Lykob,  Mallory,  M^Call,  MMntvre,  Redfield,  ^8  ;  for  reyer* 
SuDAM,  Thorn,  Ward,  Woobter  and  Wright,  Senators, 
concurred* 

Ogdkn,  Senator,  dissented* 


END  or   APRIL  SESSION. 


CASE 

ov 
TBfi  NORTH  RIVXR  STBAM-BOAT  COMPANT,  AppeUs]iti» 


JOHN  R.  LIVIitGSTON,  Retpondent, 
ARGUED   AND  OETERMINXD 

iir  Tax 
COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 

An> 
THE  CORRECTION  OF  ERRORS, 

OV  THE 

STATE  OF  NEW-YORK, 

IN   FEBRUARY,  1835. 


JUDGES 

OS  THK 

COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 
CORRECTION  OF  ERRORS, 

IN  THE  rEBnUARy  SESSION,  1825. 


JAMFS  TALLMADGE,  Lienteoant  Governor,  PniHat. 

NATHAN  SANFORD,  Chancellor. 

JOHN  SAVAGE,  Ck.  J.     j 

JACOB  SUTHERLAND,  i  J««'«"  "/  '*«  Suprtm 

JOHN  WOODWORTH,     S  .  ^'""^'' 


J 


FIRST   DISTRICT- 
JOHN  LEFFERTS,    '  DAVID  GARDINER, 
JASPER  WARD,                         CADWALLADERaCOU>E?( 

SECOND   DJSTEICT. 
JAMES  BURT,  WILLIAM  NEL90X, 

iiTEPIlEN  THORN,  WELLS  LAKE. 

THIRD   DiSTEtCT- 
CHARLES  E.  DUDLEY,  JACOB  HAICHT, 

J.AMES  iMALLORY,  RICHARD  McMlCHAEL 

FOURTH    DlSTRlCTi 
JOHN  CRAMER,  ARCHIBALD  M«U(TVR^ 

tilLAS  WRIGHT,  JUN.  JOHN  CRARY, 

FIFTH    DISTRICT. 
PERLEY  KEYES,  THOMAS  GREENLY, 

SHERMAN  WOOSTER,  GEORGE  BRAYTON. 

SIXTH    DISTRICT^ 
ISAAC  OGDEN,  LATHAM  A.  BURROWS, 

TJLLY  LYNDE,  STUKELEY  ELLSWORTH* 

SEVENTH    DISTRICT, 
JrSSE  CLARK,  JED  EDI  AH  MORGAN, 

lOffASEARLL,  JU:v.  JOHN  0.  SPENCER. 

e:[GHTH   DtSTHtCT. 
HEM  AN  J.  REDFiriLD,  JOHN  BOWMAN, 

JAMES  McC^LL,  SAMUEL  WILKESO.V. 


SAMUEL  A.  TALCOTT,  Mmiey  GtmmL 


I'liE  North  River  StEAM  &oat  CoMi>AiiT,  appellants, 
against 
John  R.  Livingston,  respondeDt. 

The  acts  of  the  legislature  of  this  state, granting  to  Robert  R.  IMngBton 
and  Robert  FuUon  the  exclusive  navigation  of  all  the  waters  within  its 
jurisdiction,  with  boats  moved  by  fire  or  steam,  for  a  ierm  erf  years,  ar« 
repugnant  to  that  clause  of  the  constitution  of  the  United  States^  which 
authorizes  congress  to  regulate  commerce,  so  far  as  those  acts  prohibit 
Tessels  licensed,  according  to  the  laws  of  the  United  StateSy  for  carrying 
on  the  coasting  trade,  from  navigating  those  waters  by  means  of  fire  or 
steam. 

The  terms  **>  coasting  trade;"  medn  (Commercial  intercourse,  earried  on  be- 
tween differeut  districts  in  different  states,  different  districts  in  the  same 
state,  or  different  places  in  the  same  district,  on  the  sea  coast,  or  on  a 
navigable  river. 

l*he  power  to  regulate  commerce  among  the  stated,  ootiferred  by  the  fed* 

era!  constitution,  extends  to  the  coasting  trade. 
What  is  meant  by  the  terms  ^  internal  commerce  of  the  state." 

The  constitution  of  the  United  State*  should  be  so  construed,  oM  best  to 
promote  the  great  objects  for  which  it  was  made ;  avoiding  the  two  ex- 
tremes of  a  liberal,  or  strict  construction. 

Commercial  defects  in  the  articles  of  confederation  considered,  with  the 
objects  of  the  federal  constitution  on  that  head. 

The  powers  given  to  the  general  government  are  to  be  first  satisfied.  Some 
of  these  are  exclusive — some  concurrent ;  and  when  concurrent,  the 
provisions  of  the  general  government  are  paramount. 

f^or  certain  purposes,  the  general  government  is  a  single  consolidated  one. 
In  this  character,  comgress  executes  its  powers. 

Congress  have  no  right,  under  their  power  of  regulating  commerce,  to  in- 
terfere with  the  ferries  of  the  state,  except  so  far  as  they  are  used  for 
carrying  on  the  coasting  trade ; 

Nor  dan  they  interfere  with  the  navigation  upon  out*  canals,  or  if  land  lake* 
or  rivers ; 

Bat,  under  thdr  taxing  power,  they  may  tax  cadal  boats,  or,'any  other  pro- 
perty. 

An  injunction  should  not  be  granted,  in  order  to  secure  a  claim  to  statute 
privileges,  if  the  ri^t  be  doubtful. 

An  order  of  the  court  of  chancery  was,  as  to  part  of  the  right,  against  the 
appellants,  from  which  they  appealed,  and,  as  to  another  part  in  their  fa- 
vor, from  which  neither  party  appealed ;  heid^  that  though  the  respon- 
dent could  not  question  that  part  of  the  order  which  was  for  the  appel- 
lants, yet  he  might  argue  against  the  reasons  and  ground  upon  which  it 
was  made,  it  appearing  that  if  they  failed,  there  could  be  no  foundatieii 
for  the  appeal. 
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So  where  he  had  relations  who  were  intereeted. 

But  this  priWle^e  was  denied  to  a  jud^e,  who  requested  to  withdraw,  ipoa 
the  ground  that  he  had  formed  and  expressed  an  opinion. 


Appeal  from  the  Court  of  Chancery.  After  the  decision  in 
the  Steam-Boal  Company  v.  Livingston,  (1  Hopkins^  CA.  Rep. 
15])  June  \4lhy  1824,  refaeiog  an  injanction  against  an  indr- 
rect  intercourse  between  (he  cities  of  ^ewYork  and  Atbam/^ 
to  be  carried  on  by  the  defendant's  steam-boat,  the  O/tse 
^ranch,  by  way  o(  New  Jersey,  the  plaintifTs.  by  leave  of  the 
Court  below,  npon  petition  presented,  and  an  order  made, 
Jvne  28/A,  1824,  amended  their  bill,  so  as  to  charge  the  de- 
fendant, that,  though  on  the  first  passage  of  bis  boat  (rom 
J^fkw'York  to  Albany,  he  caused  her  to  stop  opposite  and  ad- 
joining tbe  city  of  Jersey,  in  the  state  of  J^ew- Jersey,  yet 
such  stopping  was  collusive  and  fraudulent,  and  intended  to 
evade  the  operation  and  effect  of  the  laws  of  this  state, 
granting  an  exclusive  right  of  navigation  by  steam-boats, 
and  not  for  any  bona  fide  purpose  of  commercial  intercourse; 
and  that  since  her  first  trip,  although  she  had  performed  up- 
wards of  50  passages  between  the  cities  of  New'  York  and 
Albany,  yet  she  had  never,  in  the  course  of  any  one  of  tbetn, 
stopped  at,  opposite,  or  adjoining  any  port  or  place  in  tbe 
siSiie  of  J^ezD' Jersey,  but  had  prosecuted  such  passages  direct 
from  a  wharf  in  the  city  of^Tew-York,  to  a  wharf  io  tbe  city 
of  Albany,  &c.  stopping  always  at  intermediate  places  upon 
the  Hudson,'  where  it  was  probable  that  passengers  might  be 
procured.     The  amended  bill  then  prayed  an  injuDction 
against  such  direct  intercourse;  and  all  such  indirect  inter- 
course, by  way  of  New^Jersey,  unless.in  the  prosecution  of 
a  bona  fide  voyage,  or  for  the  purpose  of  a  bona  fide  com- 
mercial intercourse,  to  or  with  some  place  in  J^ew-Jersey^ 
and  not  for  the  purpose  of  evading  the  laws  of  this  state  ret 
ative  to  steam-boats. 

Order  to  shew  cause,  &c. 

This  amended  bill,  being  duly  verified  by  various  affida- 
vits, copies  of  the  petition,  order  for  amendment,  &c. 
and  affidavits  were,  pursuant  to  the  order,  served  upoD  tbe 
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defeodant  on  the  ^st  July,  1834  ;  on  the  6<A,  the  motion  for 
an  injunction  was  argued  before  the  Chancellor ;  who,  on 
the  9/A  otJuly^  \  824,  made  an  order,  that,  so  far  as  the  com- 
plainants asked  an  injunction,  to  prohibit  the  navigation  of 
the  steam-boat  Olive  Branch  to  or  from  another  state,  the 
motion  should  be  denied ;  and  it  was  further  ordered,  that  an 
injunction  should  issue,  restraining  the  defendant  from  nay* 
igatiog  the  steamboat  Olive  Branch,  in  the  waters  between 
the  cities  of  Aew-  York  and  Troy,  when  there  was  no  voyage 
made  by  the  boat  to  or  from  another  state* 

Jul]/  19/A,  1824,  the  plaintiffs  appealed  to  this  Court, 
from  so  much  of  the  order  as  denied  an  injunction,  to  pro- 
hibit the  navigation  to  or  from  another  state. 

For  a  statement  of  the  case  in  the  Court  below,  previous 
to  presenting  the  petition  to  amend,  with  the  opinion  of  his 
honor  the  Chancellor  upon  it,  see  1  Hopkins^  Ch.  Rep.  150, 
198  <o  213. 

The  reasons  in  support  of  that  branch  of  the  last  order, 
to  which  the  appeal  immediately  related,  were  thus  as- 
signed by 

The  Chanceli^or.  Since  the  decision  of  the  former 
application  for  an  injunction,  the  complainants  have  amend- 
ed their  bill ;  and  several  affidavits  are  also  now  laid  before 
the  court.  From  the  amended  bill  and  these  affidavits,  it 
appears,  that  since  the  voyage  upon  which  the  former  appli« 
cation  was  founded,  the  Olive  Branch  has  been  constantly 
engaged,  and  is  now  employed  in  navigation  between  the  cit- 
lAn  of  Albany  and  Mew  York,  without  proceeding  to  any 
other  state. 

Upon  the  facts  now  before  the  court,  tbecomplatnanlBask 
an  injuDCtton,  to  restrain  the  defendant  from  navigating  the 
HudsoD,  iti  any  direct  voyage  between  ports  in  this  state, 
and  also,  from  navfgating  circuitously,  by  stopping  in  New 
Jersey,  uiilcBssuch  stopping  shall  be  in  the  prosecution  of  a 
voyage  or  commerce  intended  in  good  faith,  atid  not  for  the 
purpose  of  evading  the  state  graot. 

One  object  of  thi-i  application,  rs,  to  prevent  a  circuitous 
aavigation  through  another  statc^  where  the  sole  purpoae  of 
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the  passage  to  or  from  another  state,  may  be  to  continue  (he 
voyage  to  other  ports  in  (his  state,  and  where  the  circuitoas 
CHeam-Boat    Voyage  woold  not  take  place,  if  a  direct  voyage  between 
ports  in  this  state,  were  free. 

For  the  complainants,  it  is  urged,  that  a  circuitoas  navi- 
gation through  another  etat^,  is  a  fraud  upon  their  right ; 
that  fraud  vitiates  every  thing;  and  that  when  it  is  evident, 
that  a  circuitous  voyage  through  another  state,  would  not 
take  place,  if  a  voyage  confined  to  the  state  were  open,  such 
a  circuitous  voyage  should  be  regarded  and  treated  as  a  fraud, 
and  should  not  be  permitted. 

That  the  rights  of  one  should  be  so  used,  as  not  to  en- 
croach upon  the  rights  of  another ;  that  things  which  the 
laws  do  not  permit  to  be  done  directly,  can  not  be  done  by 
arti&ce  or  circuity ;  and  that  fraud  can  not  prevail ;  are 
general  principles,  which  are  clear  and  undisputed.  But 
have  these  principles  any  application  to  this  cas^  ?.  The  so- 
lution of  this  question  must  depend  upon  the  tru^  nature  and 
extent  of  the  different  rights,  if^hich  are  here  in  question. 

The  right  of  the  defendant  is  derived  from  a  law  of  tb^ 
united  states  ;  and  that  of  the  complainants  from  a  law  of 
a  state ;  and  to  a  great  extent,  these  laws  are  in  conflict  with 
each  other.  Between  such  laws  and  such  rights,  so  far  as 
conflict  exists,  there  can  be  no  action  like  that  of  opposing 
powers  ;  no  equal  rights  entitled  to  equal  support ;  and  no 
I'econciliation  of  adverse  rights  to  the  same  thing.  Tbe  law 
of  the  united  states  is  supreme  ;  and  the  law  of  Ibe  9tate 
is  wholly  without  efficacy,  so  far  as  the  supreme  law  ex- 
tends. The  state  law  is  annihilated,  so  far  as  the  ground  is 
occupied  By  the  law  of  the  union  ;  and  the  supreme  law  pre- 
vails, as  if  the  state  law  had  never  been  made.  The  supre- 
macy of  constitutional  laws  of  the  union,  and  the  nullity  of 
state  laws  inconsistent  with  such  laws  of  the  union,  are  prin- 
ciples of  the.  constitution  of  the  united  states.  Thus,  this 
case  is  entirely  different  from  any  of  those,  in  which  various 
rights  derived  from  one  lawgiving  source,  may  exist  together, 
and  all  may  claim  scope  for  their  exercij^e. 

What  then  is  the  right  which  has  been  adjudged  to  beiot^ 
tp  Btcaip  v^ascU  licensed  for  tb«  coasUug  tr;^de  ?    It  is,  af  i 


understand  the  supreme  court  of  the  united  states,  a  right 
of  free  intercourse  by  navigsition,  from  state  to  state ;  a  right 
to  navigate  freely,  from  one  state  to  anotbei^  in  all  cases.  It 
is  the  same  right  which  a  licensed  vessel  using  sails,  has,  to  pro- 
ceed from  state  to  state.  It  is  not  merely  a  right  to  transport 
merchandize  or  passengers,  or  to  carry  on  commerce  in  any 
particular  manner  ;  but  it  is  a  right  to  engage  .in  every  thing 
mrhich  constitutes  the  coastiijg  trade,  and  for  that  purpose,  to 
navigate  from  state  to  state,  whatever  may  be  the  intention  of 
uny  particular  voyage.  This  seems  to  roe  to  be  the  meaning 
pf  the  supreme  court :  and  such  being  the  right  conferred 
by  a  law  of  the  union,  this  right  mast  have  its  full  effect, 
notwithstanding  any  law  of  a  state. 

The  complaint  now  made,  is,  that  a  right  given  by  a  law 
of  the  statfs,  may  be  impaired  or  impeded  in  its  effect,  by  the 
exercise  of  a  right  given  by  a  law  of  the  union.  The  an* 
awer  to  this  complaint,  is,  that  so  far  as  the  law  of  the  union 
gets  upon  the  case,  the  state  law  is  extinguished ;  and  that 
such  opposing  rights  to  the  same  thing,  can  not  coexist  un<» 
der  the  constitution  of  our  country. 

If  a  vessel  may  in  this  manner,  do  that  circuitously,  which 

the  same  vessel  may  not  do  directly,  this  effect  is  produced 

by  the  division  of  legislative  powers  between  different  gov« 

emments,  and  by  express  laws  which  distinct  governments 

have  enacted.     It  is  one  of  the  results  of  that  complex  sys* 

tem  of  governryient,  which  has  no  parallel,  in  its  peculiar 

structure  and  the  distribution  of  its  powers*     If  a  vessel 

may  navigate  between  this  state  and  another,  it  is  because  a 

law  of  the  unipn,  has  made  such  a  voyage  lawful ;  and  it 

the  same  vessel  may  not  navigate  between  two  ports  of  this 

atate,  it  is  because  a  law  of  the  state,  has  made  such  a  vpy-r 

age  unlawful.     The  law  of  the  state,  is,  that  all  its  waters 

are  subject  to  an  exclusive  right  of  navigation ;  and  the  law 

of  the  union,  as  it  is  expounded  by  the  supreme  coart,  is, 

that  a  licensed  vessel  may  navigate  the  same  waters  in  any 

voyage  to  or  from  another  state*     These  laws  are  to  a  great 

extent,  inconsistent ;  but  in  a  certain  other  extent,  they  are 

pot  incompatible.     Those  waters  of  this  state,  which  are 

iiot  navigable  to  or  from  another  state,  remain  subject  iaef- 
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feet,  to  (he  exclusive  grant  of  this  state,  becaase  from  their 
situation,  the  right  to  navigate  from  stale  to  state,  can  not 
be  there  exercised*  In  those  waters  of  thb  state,  whtcb  ara 
navigable  to  or  from  another  state,  the  law  of  this  state  no 
longer  excludes  licensed  vesf^els  navigatmg  to  or  from  anoth- 
er state.  Where  from  the  contiguity  of  waters  of  this  state 
to  other  states,  a  voyage  to  or  from  an  adjoining  state  may 
be  easily  made,  a  circuitous  voyage  through  an  adjofinng 
state,  may  as  a  fact,  be  little  more  than  a  direct  voyage  wr(b« 
in  this  state.  But  the  two  cases  are  still  diderent ;  and  are 
governed  by  different  laws,  made  in  virtue  of  distinct  powers 
of  legislation.  If  the  laws  now  in  question  operate  in  this 
manner,  it  is  because  navigation  between  this  state  and  oCb* 
ers,  is  subject  to  the. legislation  of  the  union  ;  while  naviga- 
tion wholly  within  the  state,  is  subject  to  the  l^slatioa  of 
the  state,  so  far  as  the  laws  of  the  state  may  operate  in  sub- 
ordination to  those  of  the  union.  The  effect  of  these  dif- 
ferent laws  thus  understood,  is  to  open  those  waters  of  the 
state,  which  are  the  theatre  of  navigation  between  this  state 
and  other  states,  whenever  Mich  a  navigation  takes  place, 
and  in  no  other  case  ;  and  to  leave  the  navigation  of  those 
waters  in  other  cases,  and  the  navigation  of  waters  which 
are  wholly  internal,  in  all  cases,  subject  to.  the  state  grant 

If  the  several  rights  which  are  here  claimed,  had  emana- 
ted from  one  government  possessing  all  the  powers  which 
are  divided  between  the  union  and  the  states,  tb^  argument 
concerning  fraud  and  circuity,  would  be  applicable  to  rights 
so  arrayed  against  each  other ;  and  the  courts  of  justice 
might  then,  so  enforce  and  protect  such  rights,  as  to  recoii* 
cile  them  equitably,  with  each  other.     But  when  one  right 
is  derived  from  a  law  of  the  union,  and  an  opposing  right 
from  a  law  of  a  state,  all  the  judges  of  this  country,  are 
bound  to  ascertain  the  extent  of  the  right  given  by  the  law 
of  the  union,  and  to  give  effect  to  that  right  as  fully,  as  if  the 
state  law  had  not  been  made,     l^e  interference  of  a  stale 
few  with  a  constitutional  law  of  the  union,  is  ascertained, 
not  for  the  purpose  of  reconciling  repugnant  provisions  and 
opposing  rights,  but  in  order  to  declare  the  state  law  nail. 


For  these  reasons,  lam  of  opinion,  that  the  doctniies  con- 
cerning frauds  can  have  no  application  to  this  case,  or  to  any 
analogous  case,  arising  under  a  constitutional  law  of  the  un- 
ion and  a  law  of  a  state.  The  constitution  of  the  united 
states  gives  the  principle,  which  must  govern  all  such  cases. 
The  law  of  the  union  first  has  its  full  operation ;  and  so 
much  only  of  the  state  law,  as  is  not  abrogated  by  the  effect 
of  the  supreme  law,  remains.  This  principle  destroys 
all  incongruities,  and  is  the  only  legitimate  test,  of  which 
8uch  cases  are  susceptible*  The  right  given  by  a  law  of  the 
union,  to  navigate  from  state  to  state,  can  not  be  abridged  or 
restricted  by  a  state  law ;  and  whenever  a  case  of  navigation 
between  this  state  and  another  takes  place,  the  state  grant  is 
extinct,  as  an  impediment  or  objection  to  such  a  voyage* 

In  my  examinations  of  this  subject,  I  have  endeavored 
to  ascertain  what  has  been  adjudged  by  the  supreme  court  of 
the  united  states,  and  to,  discuss  those  questions  of  the  con- 
troversy, which  that  court  has  not  determined.  The  su* 
preme  court  has  fully  determined  the  question  of  navigation 
from  state  to  state ;  and  in  every  thing  concerning  that  ques* 
tion,  I  follow  the  supreme  court.  In  respect  to  navigation 
within  the  state,  in  cases  not  comprehended  by  the  decision 
of  the  supreme  court,  I  have  given  my  reasons  for  thinking, 
that  a  license  for  the  coasting  trade,  does  not  confer  any 
right  inconsistent  with  the  state  grant.  The  general  result 
from  the  decision  of  the  supreme  court,  the  former  decisions 
of  the  courts  of  this  state,  and  all  the  views  which  have 
been  taken,  is,  that  the  state  grant  remains  in  force,  in  those 
cases  in  which  the  right  to  navigate  from  state  to  state,  does 
not  intervene  ;  and  that  where  this  paramount  right  inter- 
venes, the  law  of  this  state  is  wholly  void.  The  portion  of 
the  state  grant  which  remains,  is  that  fragment  of  the  right 
granted,  which  may  have  effect,  after  the  law  of  the  union 
shall  first  have  had  its  fall  operation  ;  and  nothing  more  of 
the  stale  grant  can  remain  in  force.  The  state  grant  is  in 
force,  only  when  and  where,  the  right  to  navigate  from  state 
to  statCj  is  not  exercised. 

So  far  as  the  complainants  ask  an  injunction  to  prohibit 
the  navigation  of  the  Olive  Branch  to  or  from  another  statcj 
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the  application  ig  refilsed  ;  and  an  injuDction  to  restrain  Ae 
defendant  from  navigating  thsit  Vessel,  in  the  waters  betireea 
Sieam-Bost    the  Cities  of  New  York  and  Troy,  when  there  is  no  Toyage 
to  or  from  another  state,  is  granted. 


Company 


T,  J,  Oakley^  for  the  appellants,  said  Ibe  decref al  order,  m 
part  appealed  from,  consisted  of  two  distinct  branches;  sofar 
as  the  motion  below  related  to  an  injunction  against  a  frauds* 
lent  intercourse  between  Ntw-York  and  TVoy,  by  way  of 
Kfvj^Jtrstx^^  it  was  denied  ;  but  so  far  as  it  related  to  a  direct 
intercourse  between  those  cities,  it  was  granted^  The  latter 
was  upon  the  principle,  that  the  atate  laws  are  operative^ 
and  confer  upon  the  appellants  ao  exclusive  right  io  the  di' 
rect  navigation.  In  this  branch  of  the  decree,  both  parties 
have  acqti  teheed  \  neither  has  appealed  \  and  he  supposed 
that,  for  all  the  purposes  of  the  present  discussion,  it  must 
be  laid  entirely  out  of  view,  with  the  principles  upon  wh\ch 
it  was  bottomed  ;  and  that  the  attention  of  the  Court  would 
he  directed^  exclusively,  to  the  ground  upon  which  the  voy- 
age by  the  way  of  Ntw  Jersey  was  allowed.  By  not  ap- 
pealii>g.he  supposed  the  respondent  had  conceded  the  validi- 
ty of  the  state  laws  in  respect  to  internal  navigation^  and 
would  not  be  allowed  to  question  them  here.  He  mention- 
ed this,  because  it  might  be  important  to  understand  bow 
counsel  would  consider  it  ^  and  he  did  not  know  how  toob* 
tain  the  direction  of  the  Court  upon  the  subject.  To  bis  mifid 
it  was  clear,  that,  not  having  appealed  from  that  part  of  the 
order  which  was  against  the  respondent,  gentlemen  caald 
not  now  oppose  the  reasons  upon  which  it  was  founded* 

/•  V,  Ihnry^  for  the  respondent,  did  not  wish  the  gentle- 
man to  remain  in  the  dark,  as  to  the  course  which  the  coun- 
sel for  the  respondent  intended  to  pursue.  With  leave  of 
the  Court,  they  should  contest  the  whole  grounds  upoa 
which  the  order,  in  both  its  branches,  proceeded.  No  con* 
cession  made  by  counsel,  or  omission  to  appeal,  could  alter 
the  constitutional  ground.  If  the  counsel  for  the  respon- 
dent could  prove  that  the  Supreme  Court  of  the  Uniud 
States,  in  G'Mons  v.  Ogdtn^  (9  WkeaL  l)  had  made  a  decis- 


ion  embracing  atnl  definitively  settling  the  controversy  m 
their  favor  as  to  both  branches  of  the  order,  they  have  a 
right  to  do  so.  He  had  contended  for  this  iti  the  Court  be- 
low, and  intended  to  pursue  the  same  train  of  argument 
here.  He  was  not  precluded  by  the  decree.  The  whole 
iu^ect  came  up  by  the  appeal  made  in  behalf  of  the  compa- 
ny ;  and,  upon  this  ground,  counsel  had  a  right  to  consider 
all  the  arguments  with  which  it  was  connected. 

A,  Fan  Vtthten^  (same  side)  would  add  one  word  to  what 
had  fallen  from  his  associate^  Gentlemen  come  here  to  get 
rid  of  an  order  allowing  them  an  exclusive  right  to  a  direct 
intercourse,  with  their  boat,  between  New-York  and  Troy  ; 
but  giving  the  respondent  ^  common  right  with  them  to  pljr 
between  those  cities  by  way  of  New-Jersey,  F^rom  the  lat- 
ter branch  of  the  order  they  appeal.  Now,  if  we  shew  that 
they  have  already  got  more  than  they  are  entitled  to,  this 
Court  will  not  enlarge  the  order  in  their  favor.  If  it  turns 
out  that  they  have  no  right  to  either  branch  of  the  decree^ 
upon  any  ground,  or  in  other  words,  if  all  fails  them,  they 
can  not  retain  a  part.  They  are  certainly  bound  to  estab- 
lish an  exclusive  right  within'  this  state,  before  they  can  set 
up  one  in  Nezti-Jersey.  If  they  fail  in  the  former,  the  latter 
goes  of  course.  True,  we  cannot  appeal,  till  the  final  hear- 
ing. The  order  is  technically  binding  till  then  \  but  this 
principle  of  the  whole  order  remains  open.  The  two  ques<* 
tions  which  it  involves  can  not  be  separated. 

Henry^  briefly  examined  the  several  reported  cases  in  re* 
lation  to  the  steam  boat  controversy,  concluding  with  that  of 
Gibbons  V.  Ogden^xn  9  Wheat.  1 ,  with  a  view  to  show  that  the 
eubject  was  completely  opened  by  that  decision,  which,  ia 
his  opinion,  disposed  of  both  grounds  ;  and  in  order  to  show 
tiiat  the  discussion  was  not  to  be  limited  bjr  the  maxim  start 
decisisj  upon  the  supposition  that  any  decision  heretofore 
made  by  this  Court  was  not  completely  done  away  by  tb« 
decree  of  the  Uniied  States  Court. 

Oakley^  had  barely  alluded  to  the  difficulty  which  the  case 
presented,  for  the  purpose  of  learning  of  gentlemen  what 
Vol.  in.  92 
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the  direction  of  the  Court.  He  did  not  intend,  now,  and 
perhaps  it  would  be  unnecessary  at  any  stage  of  the  discus- 
sion, to  follow  the  gentleman  in  a  review  of  the  authorities 
to  which  he  had  referred.  This  might  be  material,  if  (he 
Court  should  consider  the  questions  open  upon  both  branches 
of  the  decree.  He  would  like  to  understand,  if  the  Coort 
thought  gentlemen  had  a  right  to  contend  that  an  order 
against  them,  from  which  they  had  not  appealed,  waa^errone^ 
ous.  True,  they  may  appeal  from  the  final  decree.  So 
may  the  appellants  ;  but  the  time  has  gone  by  for  qae^tion- 
ing  this  interlocutary  order,  on  their  part.  This  being  a 
Court  whose  jurisdiction  is  strictly  appellate,  they  cannot 
notice  any  thing  which  does  not  come  up  in  the  form  of  an 
appeal.  The  exclusive  right  of  the  appellant  within  the 
state  is  conceded.  It  is  out  of  the  question  as  to  this  cause, 
and  the  respondent  must  be  silent  upon  it.  He  is  estopped 
by  his  own  neglect ;  and  the  only  inquiry  which  this  Court 
will  make  is,  as  to  the  ulterior  right  of  indirect  navigation. 

7*.  A,  Emnul^  for  the  appellants,  said  the  difTerence  be* 
tween  counsel  related  to  a  simple  matter  of  practice  ;  not 
how  the  question  concerning  the  last  branch  of  the  order 
should  be  discussed,  (for  that  would  be  settled  when  (hey 
reached  it  in  the  course  of  argument,)  but  whether  it  should 
be  examined  at  all.     This  Court  directs  its  attention  to  the 
matter  appealed  from.     The  order  appealed  from   has  a 
double  aspect,  only  one  of  which  is  looked  to  by  the  appeal 
This  injunction  is  merely  interlocutory  process,  which  may 
be  dissolved  at  the  final  hearing  in  the  Court  below.    The 
respondent  may  then  apply  for  its  dissolution  ;  and,  if  refused^ 
he  may  appeal.    But  the  16  days,  to  which  the  appeal  from 
an  interlocutory  order  is  limited,  have  gone  by  ;  and  wheth- 
er gentlemen  can  now  get  it  up  by  a  side  wind,  is  the  ques- 
tion.    He  had  always  thought  that  whenever  a  party  was 
dissatisfied  with  an  order  or  decree,  if  he  intended  to  be  re- 
lieved from  it,  he  must  appeal,  or  be  concluded.     If  both 
parties  are  dissatisfied,  both  must  appeal. 
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[Tallmadge,  President,  did  not  understand  the  counsel 
for  the  respondent  as  claiming  to  disturb  the  order  for  an  in- 
junction. On  (he  contrary,  they  acquiesce  in  this  ;  but  they 
claim  to  maintain  the  proposition  that  no  injunction  what- 
ever should  be  granted,  by  way  of  answer  to  the  appeal 
which  claims  an  injunction  as  to  a  particular  branch  of  nav- 
igation. In  discussing  the  narrower  proposition,  they  claim 
to  go  into  the  broader  one  as  material  in  its  support.] 

[WooDwoRTH,  J.  should,  for  himself,  at  any  rate,  consid- 
ering the  nature  and  importance  of  this  controversy,  which 
related  to  a  great  constitutional  question,  be  inclined  to  hear 
the  counsel  at  large,  reserving  the  point  of  practice.  But 
be  did  not  feel  any  difficulty  in  saying  that  the  ground  of  the 
whole  order  was  fairly  open  to  discussion,  in  the  form  which 
the  matter  now  assumed.  To  be  sure,  the  respondent's  coun- 
sel had  precluded  themselves  from  a  direct  appeal,  by  their 
acquiescence  beyond  the  period  of  limitation  ;  but  suppose 
they  satisfy  the  Court,  not  only  that  the  respondent  has  a 
right  to  the  indirect  navigation  by  way  of  New-Jersey ;  but 
establish  the  broader  proposition,  that  they  have  a  right  in 
all  respects  equal  to  that  of  the  appellants.  This,  to  be  sure, 
would  go  to  the  order  for  an  injunction,  which  is  unappealed 
from  ;  but  it  would  also  be  the  most  powerful  reason  in  an- 
swer to  the  appeal.] 

[SuTHERLAi^p,  J.  said  the  respondent  was  content  with 
the  whole  order;  and  willing  to  subm.it  to  its  operation, 
provided  it  could  be  entirely  retained.  The  appellants 
are,  however,  dissatisfied  with  a  part,  and  come  here  to  re- 
verse it ;  and  all  the  respondent  now  claims  is,  the  right  ta 
answer,  ''Here  was  an  order,  one  branch  of  which  was  for 
you,  and  one  branch  for  me  ;  you  come  to  reverse  the  lat- 
ter, and  claim  the  whole.  I  now  put  you  to  your  whole  ti- 
tle. I  insist  you  have  no  title  whatever.  The  whole  fails  ; 
and  of  course,  you  have  no  right  to  a  part."] 

[Savage,  Ch.  J.  was  clear  that  counsel  shouM  be  at  liber- 
ty to  go  into  the  whole  question.  If  they  could  maintain  the 
respondent's  title  to  a  general  and  uaqualified  navigation 
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The  other  members  of  the  Court  being  unanimouslj  of 
this  opinion,  the  cause  was  then  argued  at  large,  bj 

OflA/ey,  for  the  appellants  ; 

Van  Fechten  4r  Henry ^  for  the  respondent ;  and 

Bmmetj  in  replj. 

The  arguments  did  not  differ  materiallj  from  those  useil 
by  the  same  counsel,  and  by  Mr.  Haines,  in  the  court  below, 
which  will  be  found  well  reported  by  Mr.  Hopkins^  in  his 
first  volume  of  Chancery  Reports,  151  to  198,  to  which  the 
reader  is  referred.  And  I  omit  them  here,  the  rather,  be- 
cause Jhey  arc  mostly  noticed  in  the  learned  and  eloquent 
opinions  of  Mr.  Justice  Wood  worth  and  Chief  Justice 
Savage,  who,  it  wiU  he  seen,  with  other  members  of  the 
Court,  ditfered  as  to  the  order  which  should  be  made  here* 

Previous  to  the  aiigument, 

CoLDEN  and  Spencer,  Senators,  were  allowed,  on  their  re- 
quest, to  withdraw  from  their  seats  in  Court :  the  (brraer, 
on  the  ground  that  he  was  interested,  and  the  latter  on  the 
ground  that  he  was  related  to  persons  having  an  interest,  in 
the  event  of  the  cause* 

OoDEN,  Senator,  in  the  course  of  the  argument,  said  ha 
had  long  since  formed  an  opinion  upon  the  questions  under 
discussion,  which  he  had  freely  expressed  to  others,  and  en- 
deavored to  enforce  with  what  little  power  of  ailment  he 
was  roaster  of.  And  he  asked  leave,  for  this  reason,  to  with- 
draw from  his  seat,  and  take  no  part  in  the  decision* 

[Sutherland,  J.  did  not  think  Mr.  Ogden  could  be  ex- 
cused on  this  ground.  The  question  is  one  of  law,  not  of 
^ct ;  and  a  Judge  having  formed  and  ei^pressed  an  opinioiD 


did  not  come  within  the  principle  wbicb  would  maka  this 
a  caase  of  challenge  to  a  juror.] 

[WooDWQRTH,  J.  understood  Mr.  Ogden  not  only  to  have 
formed  an  opinion,  but  to  be  so  wedded  to  that  opinion  that 
he  could  not  yield  it.  As  a  juror,  upon  a  question  of  fact, 
he  clearly  would  not  be  received;  and  though  being  a 
Judge,  he  could  not  be  challenged  for  this  cause ;  yet,  he 
inclined  to  think  the  Court  might,  in  their  discretion,  excuse 
him.]    But     ' 

A  majority  of  the  Court  overruled  the  request  of  Mr.  Oo- 
DEjr,  and  he  continued  in  his  seat. 

WooDwoRTH,  J.  The  appellants  are  entitled  to  all  the 
interest  and  property,  which  R(Atrt  R.  Livingston  and  Rob- 
9rt  Fulton  had.  to  the  exclusive  right  and  privilege  of  uavi- 
gating  steam-boats  on  that  part  of  the  waters  of  the  Hudson 
Biver,  between  J^tw-  York  and  Troy*  This  right  has  fre« 
^uently  been  questioned  in  the  Courts  of  this  state.  -  Every 
objection  that  the  ingenuity  of  counsel  could  suggest,  has 
heretofore  been  presented  for  consideration,  and  overruled 
l^y  our  highest  Court  of  justice. 

It  would  be  a  wa»te  of  time  minutely  to  review  those  de-  In  i 
eiiions.     They  must  be  considered  as  of  binding  authority,  ^, , 
until  a  higher  "tribunal  shall  h^ve  pronounced  them  errone-  ^^  '• 
ous.     On  this  point,  there  is  probably  no  difference  of  opin* 
ion.    Wretched,  indeed,  would  be  the  state  of  the  cooamu'' 
Bity,  if  it  were  otherwise.     Individual  rights  would  depend 
on  the  fluctuating  opinions  of  different  men,  sitting  in  the 
same  courts— what  is  declared  to  be  law  to-day,  might  not 
be  law  to-morrow.     The  evils  growing  out  of  such  a  system 
are  too  apparent  to  require  comment.  It  must^  however,  be 
understood,  that  this  doctrine  is  not  to  be  carried  so  far  as 
to  sanction  error.  It  will  sometimes  happen,  that  the  prioci* 
pie  upon  which  a  cause  ought  to  be  decided,  has  been  over* 
kokedi,  or  mistaken — sometimes  the  rule,  as  settled  by  for* 
mer  adjudications,  has  been  misapplied*     In  these  and  siin-. 
ilar  cases,  it  is  undoubtedly  proper  to  review  and  correct ; 
but  it  is  always  expected  that  manifest  error  be  pointed  out. 
K  precisely  the  aame  qnettioDi  have  heea  before  dectde^y 
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and  the  same  arguments  considered,  thej'  have  the  higbeit 
claim  to  conclusiveness  in  the  Courts  where  they  were  pro- 
nounced* 

That  the  decisions  on  the  exclusive  right  of  Uvingslon 
and  Fulton^  are  of  this  character,  is  abundantly  manifest. 
In  the  cause  of  Livingston  v.  Fan  Ingen,  (9  John,  507)  the 
several  acts  of  the  legislature  granting  this  monopoly,  arc 
decided  to  be  constitutional  and  valid.     It  is  true,  that  the 
effect  of  a  license  under  the  United  States^  for  carrying  on 
the  coasting  trade,  was  not  then  drawn  in  question — the 
respondents  had  not  obtained  any  such  license  ;  but  it  was 
objected,  that  the  state  laws  interfered  with  the  power  given 
to  congress,  ^'  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the  Indian  tribesJ^    It 
was  held,  that  all  the  internal  commerce  of  the  state,  by  land 
and  water,  remained  entirely  and  exclusively  within  the 
scope  of  the  original  sovereignty.     In  the  case  of  Ogden  v. 
Gibbons^  (4  John.  Ch.  Rep.  150)  it  was  decided,  that  these 
acts  were  constitutional,  and  that  the  license  gave  the  vessel 
an  American  character,  while  the  right  of  the  individual 
procuring  the  license,  to  use  the  vessel,  as  againat  another 
individual,  setting  up  a  distinct  and  exclusive  right,  remain- 
ed precisely  as  it  did  before.     The  decree  was  affitmed  by 
this  Court.   (17  John.  488.)     The  Supreme  Court  of  the 
United  States  reversed  that  decree,  and  it  is  contended,  that 
the  reversal  was  upon  the  grounds  litigated  in  the  cause  now 
before  us.   If  this  be  so,  it  becomes  our  duty  to  give  that  de- 
cision its  full  effect,  as  proceeding  from  a  Court  of  paraoM>uDt 
and  conti-olingjurisdiction* 

Before  I  proceed  to  discuss  this  point,  it  is  proper  to  observe, 
that  the  extent  of  the  decision  in  the  case  of  Gibbons  v.  Og^ 
den,  is  to  be  limited,  as  it  was  in  Sturges  v.  Crowninshieldy  (4. 
Wheat,  122.)  The  Court  there  say,  that  their  opinion  is  confi- 
ned to  the  case  actually  under  consideration.     In  the  case  oC 
Mather  v.  Bush,  (16  John.  348)  the  Supreme  Court  of  this 
state  proceeded  on  that  ground,  and  held,  that  between  that 
aase,  and  Sturges  v.  Crowninshietd,  there  was  a  material  and 
manifest  distinction ;  that  a  full  and  fair  effect  to  the  decisioo 
in  Sturges  v.  Crowninshieldy  ought  to  be  given,  so  far,  and  so  Air 


only,  as  that  Court  had  actaally  decided  ;  that  it  would  be 
unfit  and  irregular,  to  analyse  the  reasonfng  and  illustra- 
tions in  the  opinion  delivered,  any  farther  than  to  show,  that 
the  point  then  presented  was  not  intended  to  be  decided ; 
and  that  we  were  not  called  upon  to  take  a  step  in  advance 
of  the  Supreme  Court  of  the  Untied  States.  To  the  opinion 
delivered  in  Mather  v.  Bush^  I  fully  assented,  both  as  to  the 
result  and  the  reasons  assigned.  On  further  reflection,  I  see 
no  cause  ,to  recede  from  the  ground  then  taken.  I  proceed 
to  inquire — 

I\r$t^  What  was  the  precise  point  in  issue,  in  the  case  of 
Gibbons  v.  Ogden^  and  what  was  decided  ? 

Secondly^  Does  the  case  before  us  present  the  same 
question  ? 

Thirdly^  If  the  respondent  has  the  right  to  navigate  his 
steam  boat  from  J^ew- Jersey  to  J^ew'York,  under  a  license  to 
carry  on  the  coasting  trade,  is  he  in  the  fair  exercise  of  that 
right,  by  proceeding  from  J^ew-York  to  J^ew Jersey^  and  from 
thence  to  Albany^  unless  the  voyage  shall  be  for  the  purpose 
of  carrying  on  such  trade  bonafide^  and  not  for  the  purpose 
of  evading  the  state  grant  ? 

The  bill  of  Ogden  alleged,  that  by  virtue  of  his  exclusive 
right,  he  run  a  steam-boat,  called  the  Atalanta,  between  the 
city  of  Mw'York  and  Elizabtthtown  Point  ;  that  the  defen- 
dant, Gibbons^  was  the  owner  of  two  boats  impelled  by  steam, 
and  in  contravention  of  the  exclusive  right  of  the  plaintifT, 
had  set  in  motion  the  said  boats,  and  employed  them  in  the 
trasporlation  of  passengers,  between  the  city  of  JSTew-York 
and  Elizabethtomn  ;  and  that  they  then  actually  navigated  be- 
tween those  places.  An  injunction  was  granted,  restraining 
the  defendant  from  navigating  his  boats  on  the  waters  of  this 
state,  between  Elizabethtown  and  J^/kzo-York.  The  answer 
admitted,  that  the  boats  were  intended  to  navigate  between 
JieW'York  and  HalsteJPs  Pointy  in  New- Jersey  ;  and  that  they 
did  run,  and  continue  so  to  do,  until  restrained  by  the  injunc- 
tion. The  defendant  averred,  that  his  boats  were  duly  en- 
rolled, and  licensed  under  the  laws  of  the  United  States,  to 
be  employed  in  carrying  on  the  coasting  trade ;  and  insisted, 
that  under  the  license,  they  might  lawfully  be  employed  ia 
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fercai  states,  md  could  not  be  excluded  or  restrained  there- 
in, Hy  any  law  or  grant  of  a  particular  state,  on  any  pretence 
to  an  exclusive  right  to  navigate  tfae  waters  of  any  parties- 
Jar  state  by  steam-boats.  The  residue  of  tbe  answer  pre- 
sents a  distinct  ground  of  defence,  not  connected  with  the 
present  inquiry. 

Tbe  preceding  is  a  concise  statement  of  the  pleadings,  tm 
which  the  Supreme  Court  of  the  Vniitd  States  a^odicsted. 
What,  then,  was  in  issue  between  these  partiea?    Certainlj 
not  whether  the  license  conferred  a  right  to  riavigate  be- 
tween two  points  in  this  state,  when  the  vayoge  is  not  a  coo* 
tinnation  of  a  passage  to  or  from  another  state.     Tbe  rea- 
8009  in  support  of  this  proposition  appear  to  me  eonclnsfre. 
Ogden  claimed  no  ri^t  to  a  navigation  of  that  description. 
He  merely  claimed  the  right  to  run  bis  boat  from  EUizaheik' 
town  to^A/eto-ForAr.  His  purchase  extended  no  farther.  Tbe 
bill  complained  o/  the  invasion  of  this  right  solely.    If  the 
answer  sets  up  a  right  more  extensive  than  that  asserted  ia 
the  bill,  it  puts  in  issue  only  so  much  as  applies  to  the  case 
made  by  the  bill.     What  goes  beyond,  may  or  may  not  be 
well-founded.     Let  it  be  either,  it  seems  Decessarily  to  fol* 
low,  that  the  plaintiff  is  not  called  on  to  admit  or  deny  it. 
As  to  him,  it  may  be  considered  as  irrelevant  matter,  unless 
the  whole  case  made  by  the  answer  depends  on  one  and  the 
same  principle.    The  answer  alleges  a  right,  under  tbe  li- 
cense, to  navigate  steam*boats  from  ^ew-York  to  Elizabeth' 
town.    This  meets  the  case  made  by  the-  bill.    If  it  ako 
claims  a  right,  under  the  license,  to  navigate  from  Jfew-York 
to  Albany^  without  reference  to  the  commencement  or  ter- 
mination of  the  voyage  in  New- Jersey^  in  this  respect  it  goes 
beyond  the  bill,  and  is  not  matter  in  issue  between  the  par* 
ties,  unless  the  decision  of  the  first  necessarily  decides  tbe 
second.     If  the  two  questions  are  not  precisely  tbe  same  ; 
if  there  are  well-founded  doubts  whether  the  eatablisbmeot 
of  the  right  to  navigate  between  Nem-York  and  Jfezo  Jer8€y, 
proves  (he  right  to  navigate  the  whole  extent  of  tbe  Hudson  ; 
and  more  especially,  if  there  are  substantial  grounds  of  ar- 
gument to  resist  the  right  claimed,  in  tbe  latter  case,  which  do 
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not  apply  to  the  other,  it  can  not  safely  be  9aid,  that  a  decis- 
ion on  one  controb  the  other.  It  requires  a  clear  and  ex- 
plicit adjudication  of  the  higher  tribunal,  on  the  point,  before 
the  respondent  is  entitled  to  rest  on  the  ground  of  authority. 
I  have  supposed  that  Gibbons  claimed,  in  his  answer, 
the  right  set  up  by  the  respondent.  I  think  it  manifest, 
however,  that  he  did  not.  A  right  to  employ  his  boat  in  the 
coasting  trade,  between  difletent  states,  is  all  that  seems  to 
be  claimed.  If  this  protected  the  defendant,  in  running  his 
boats  from  Jersey  to  the  city  of  N'ew  York,  against  the  ex- 
clusive privilege  of  the  plaintiff,  it  was  all  the  defendant  de« 
sired,  and  all  that  necessarily  came  in  question.  The  boats 
Were  employed  in  that  navigation  only,  and  for  that  purpose 
the  answer  alleges  they  were  intended.  To  that  extent  the 
decision  of  the  Supreme  Court  of  the  United  States  is  defi-* 
nite  and  certain.  The  defendant  run  no  boat  under  the 
circumstances  presented  in  the  case  before  us.  It  was,  there-  of  exGiasive 
fore,  a  mere  speculative  question,  whether  the  exclusive  ^^^    dire«Ur 

privilege  must  yield  to  the  license,  in  such  a  case.     I  admit  between    two 

points    withm 
it  was  incidental  to,  and  in  some  degree,  but  not  insepara-  the  state,  was 

bly,  connected  with  the  right  to  run  boats  from  Elizabeth-  ^^l^^^^^ 

iown  to  J^evf'York.     Unless,  therefore,  the  Supreme  Court  bontJr.Ogd^; 

of  the  United  States,  in  language  not  to  be  mistaken,  have  ^*ii^parably 

considered  the  two  cases  to  be  the  same,  or  that  the  license  »<>'  ^*^}^^  "^'^ 

would  equally  extend  to  authorize  a  navigation  between  two 

places  within  the  state,  I  am  not  disposed  to  anticipate,  or  go 

in  advance  of  tl^eir  opinion.     Resort,  then,  must  be  had,  in 

the  first  place,  to  the  decree  itself,  and  then  to  the  reasoning 

upon  which  it  is  founded. 

The  language  of  the  decree  is,  that  the  license  to  carry  on     tp^^  decree, 

the  coasting  trade,  gave  full  authority  to  navigate  the  waters  ^  that    ca»e, 

of  the  United  States,  by  steam  or  otherwise,  for  the  purpose  ed  to  the  coaa^ 

of  carrying  on  the  coasting  trade^  any  law  of  the  state  of  ^  *^*^®- 

J^Tew  York  to  the  contrary  notwithstanding.     This  was  the 

point  decided,  and  nothing  more.     It  was  all  the  appellant 

required,  to  obtain  a  reversal.     Chief  Justice  Marshall  ob- 

fterves,  '^  the  coasting  trade  is  a  term  well  understood  ;  the 

law  has  defined  it,  and  all  know  its  meaning  perfectly  ;  the 
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act  describes,  with  great  minuteness,  the  various  operatioos 
of  a  vessel  engaged  in  it ;  and  it  can  not  be  doubted,  that  a 
voyage  from  Mw Jersey  to  Kew-York,  is  oae  of  those  0|«- 
rations.''     This,  then,  is  th^  basis  upon  which  the  decree 
rests.     It  is  a  particular  specification  of  the  pointdecided 
by  the  Court.     The  remaining  parts  of  the  decree,  where 
general  terms  are  employed,  must  be  understood  as  conform- 
ing to  that  specification.     It  is  analogous  to  the  principle 
which  governs  in  the  construction  of  other  iMtroments. 
Where  there  is  a  particular  recital,  or  enumeration  of  pa^ 
ticufars,  to  which  the  instrument  is  to  apply,  sttbseqoent 
general  words  shall  be  qualified  by  the  particobr  rccrtaL 
When,  therefore,  the  Court  afterwards  declare,  "that  io 
much  of  the  several  laws  of  the  state  of  JVezD-Fortaspro- 
hibits  vessels  licensed  according  to  the  laws  of  thelWei 
States,  from  navigating  the  waters  of  the  state  of  Jif«-Ywl^ 
by  means  of  fire  or  steam,  u  repugnant  to  the  coDstitulion, 
and  void,"  does  it  authorize  a  navigation  for  carrying  ena 
trade  wholly  internal,  within  the  waters  of  a  stale?  Evi- 
dently not,  unless  the  coasting  trade  is  declared  to  extend, 
not  only  to  commerce  between  the  stales,  but  also  to  inter- 
nal commerce  within  the  alate.     When,  therefore,  the  de- 
cree speaks  of  navigating  the  waters  of  the  state  by  fire  or 
steam,  the  words,  ''for  the  purpose  of  carryins^  on  thcwsl- 
ing  trade.y'^^  are  necessarily  understood.     So,  also,  m  the 
last  clause,  where  the  Court  say,  that  the  "  decree  of  tba 
Court,  which  perpetually  enjoins  GibboM  from  naf;|ah«»g 
the  waters  of  this  state,  by  steam  or  fire,  .is  erroneous,"  ©ust 
receive  the  same  construction ;  so  that  the  whole  decree 
'may  hold  an  uniform  language,  and  correcrly  state  the  pre- 
cise point  involved  in  the  decision. 

But  it  is  contended,  that  the  opinion  delivered  embraces 
the  present  case,  and  sanctions  the  right  claimed  by  the  res- 
pondent. I  have  already  suggested  my  views,  as  to  the  rea- 
soning and  illustrations  which  Courts  may  assign  in  support 
of  their  judgments,  and  that,  generally  speaking,  we  tread  on 
unsafe  ground,  if  we  depart  from  the  point  actually  decided. 
In  discussing  the  general  nature  of  the  power  to  regulate 
commerce  among  the  states,  and  the  effect  of  a  license  to 


carry  od  the  coasting  trade,  the  right  of  the  state  over  its      Albany, 

internal  commerce  was  considered.   But  it  is  no  where  as-      vl^^v-^^ 

serted,  in  the  opinion  delivered,  that  the  license  to  carry  on     steam-Boat 

the  coasting  trade,  extends  to  Ihe  commerce  of  a  state  pure-        o^npai^y 

ly  internal.     If,  from  thq  reasoning,  we  may  conjecture,  or     Livinjaton. 

even  think  it  probable,  that  the  superior  tribunal  may,  on  a  ^^      reverse 

future  occasion,  carry  (be  doctrine  to  that  extent,  we  are  not  the  decision  df 

justi6ed  in  reversing  what  has  been  solemnly  and  repeatedly  cause  the  s.  c' 

adjudged  in  our  own  Courts  on  such  c^rounds*     It  must  ei-  ^^  J^®  ^  ^* 
•'     ^  o    ^  ^  wonid,      trom 

therbe  on  the  ground  of  an  express  decision  by  paramount  their  language, 

authority,  or  that,  on  a  consideration  of  the  new  points  of  ^^^^^^  ^l 

view,  in  which  the  question  is  presented,  we  are  satisfied  question  com- 

the  former  decisions  are  erroneous*  them. 

The  Chief  Justice  considers  the  power  of  regulating  com-      '^®*"'    ^5" 

^  o  o  guage   consid- 

merce,  as  extending  to  the  regulation  of  navigation,  and  that  ered. 
commerce  "  among  the  several  states,"  comprehends  every  ™er'\o^/egu- 
species  of  commercial  intercourse ;  that  it  can  not  stop  at  late  commerce 
the  external  boundary  line  of  each  state,  but  may  be  intro-  ^^ 
duced  into  the   interior.     But  it  was  ^'  not  intended  to 
say,  that  these  words  comprehend    commerce,  which    is 
completely    internal,  which   is  carried  on  between  man 
and  man  in  a  state,   or  between   different   parts   of  the 
same  st^te,  and  which  does  not  extend  to,  or  affect  oth- 
er states."     And,  again,  he  observes,   ^'the  enumeratioa 
of  the  particular  classes  of  commerce  to  which  the  pow- 
er was  to  be  extended,  wodld.not  have  been  made,  had  the 
inteotion  been  to  extend  the  power  to  every  description^ 
The  enumeration  gre-supposes  something  not  enumerated  ; 
and  that  something,  if  we  regard  the  language  or  the  subject 
of  the  sentence,  must  be  the  txclusivtly  internal  commerce  of' 
a  smte.     The  genius  and  character  of  the  whole  govern- 
ment seem  to  be,  that  its  action  is  to  be  applied  to  all  the  ex- 
ternal concerns  of  the  nation,  and  to  those  internal  concerns 
which  affect  the  state  generally,  but  not  to  those  which  are 
completely  within  a  particular  state,  which  do  not  affect 
other  states,  and  with  which  it  is  not  necessary  to  interfere 
for  the  purpose  of  executing  some  of  the  general  powers  ojf 
the  government.     The  completely  internal  commerce  of  a 
state,  then,  may  be  considered  as  reserved  forthe  slate  itselL'  ^ 
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within  a  state,  is  not  within  the  direct  power  given  to  con-f 
gress,  bat  is  under  state  control,  except  in  certain  cases, 
which  I  will  directly  point  out.  In  pur<(uing  this  subject,  it 
must  be  ke|>t  in  miad,  that  I  am  not  examining  this  as  an 
original  question,  but  to  ascertain  what  ground  is  covered  by 
the  decision  of  the  Supreme  Court :  to  that  extent  it  will 
receive  our  sanction. 

The  opinion  clearly  maintains,  that  although  the  states 
have  (he  power  of  legislating  on  the  subject  of  their  internal 
commerce,  and  no  direct  pozoer  is  given  to  congress  on  this 
snb'ect  :  \e(  that  a  collision  may  sometimes  take  place,  and 
ccji«equently  that  the  law  of  congress,  if  within  their  delega- 
ted powers,  beint;  the  supreme  law  of  the  land,  must  pre- 
vail. Th.s  cr'llision  did  exist  in  the  case  of  Ogdrji  v.  Gib" 
boyi9  ;  f  »r  ahhiiii^h  it  be  admitted  that  the  state  has  a  right 
to  r^c^Ml-Hfe  its  internal  commerce,  the  power  is  subject  to 
this  !u  }!'ti(;»tion,  that  whenever  that  regulation  interferes 
with  the  power  of  congress,  so  far  as  it  interferes,  it  is  inop- 
enitive  and  void.  The  Supreme  Court  considered  the  steam 
boat  monopoly  as  the  exercise  of  a  right  strictly  commer- 
cial, and  that  therefore  it  must  yield  to  a  paramount  law  of 
congress,  made  in  pursuance  of  the  constituiion.  By  the 
license  under  that  law,  Gibbons  was  authorized  to  navigate 
from  New, Jersey  to  any  port  or  place  in  this  state.  To  that 
extent  the  state  law  is  in  collision,  and  to  that  only  has  the  de- 
cree reference  in  the  following  sentence :  "  that  so  much  of 
the  several  laws  of  the  state  of  J^ew  York  as  prohibits  ves- 
sels licensed,  according  to  the  laws  of  the  United  §tates,[rom 
navigating  the  waters  of  the  state  of  Kew-York  by  means  of 
fire  or  steam,  is  repugnant  to  the  constitution  and  void."  It 
was  argued  that  a  construction  put  on  the  words,  ^'  com 
inerce  among  the  states,"  like  that  which  obtained  the  sanc- 
tion of  the  Supreme  Court,  would  subvert  state  inspection 
laws,  health  laws,  turnpike  roads  and  ferries.  But  it  was  an- 
swered^ as  to  these,  that  although  having  a  considerable  influ- 
ence on  commerce,  the  right  to  pass  them  was  not  derived 
from  the  power  to  regulate  it,  but  formed  a  portion  of  that 
ipass  of  legislation  within  a  state,  not  surrendered  to  the 
general  government.     Certain  it  is,  that  according  to  the  ex- 
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ALBANY,     piananon  given  by  the  Court,  of  the  terras  "commerce 

y^^^^^^     among  the  states,"  they  can  not  he  defended  as  commercial 

ISteam-Boat    regulations.     It  is  because  they  are  not  so  considered^  that 

on^any     ^^^  ^^^  ^^^  affected  by  a  law  of  congress.    On  this  ground 

Livingston.     Gibbons  could  not  set  up  a  ferry  between  the  city  of  Jmfy 

Oibboru  could  ^^^  ^^^^  York :     it  would  not  he   a  commerce  within  the 

feVry^betwce^  meaning  of  the  constitution,  and  consequently  the  state  grant 

the    cities  o(  of  the  ferry  would  be  valid.     These  points  I  consider  as  de- 

J^w^York.        ci^eJj  and  do  not  feef  myself  at  liberty  to  question  them. 

If    con^eaa      The  opinion  delivered,  suppoRes  that  the  subjects  of  in* 
have   an  inci-   .  ,  ,.  ,'^.  _         i-i 

dental  or  con-  ternal  state  regulation  may  be  also  affected  m  another  way 

over^the  mte^  ^^  ^^^  general  government.    The  proposition  is  thus  laid 
nal  commerce  down  ;  '''If  the  legislative  power  of  the  union  can  reach 
they  have  not  ^h^™»  '*  w^^'**  ^^  f'^r  national  purposes;  it  must  be  where 
exercised  it.      the  power  is  expressly  given  for  a  special  purpose,  oris 
clearly  incidental  to  some   power  expressly  given."   (9 
Wheaion^  203,  204.)     It  is  here  proper  to  remark,  that  the 
act  of  congress  for  licensing  vessels  to  be  employed  in  thtmsl- 
ing  trade,  must  be  considered  as  an  act  passed  in  the  exer- 
cise of  their  express  powers  ;  it  is  to  give  effect  to  those 
powers  exclusively*    It  does  not  profess  to  call  in  aid  of  the 
express  power^^any  incidental   power,  nor  can  it  becoUec- 
ted  from  the  act,  whether  congress  claim  the  right  of  interfer- 
ing with  the  ptirely  internal  commerce  of  the  state,  in  conse- 
quence of  any  incidental  power.     Admitting  that  congresi 
may,  on  this  principle,  support  the  right  to.pass  laws,  iBCoI- 
lision  with  the  internal  regulations  of  a  state,  the  only  con* 
sequence  is.  that  so  far,  and  to  that  extent,  the  general  and 
state  governments  have  concurrent  powers  ;  and  no  ques- 
tion can  arise  upon   them,  until  they  come  in  conflict. 
There  is  nothing,  then,  in  the  principle  which  bears  upon  the 
present  question ;  for  congress  have  not  yet  attempted  to  ex- 
ercise any  incidental  power,  at  variance  with  the  state  right 
to  regulate  its  internal  commerce. 
Opinion    of      The  example  given  by  tlte  Chief  Justice,  as  to  the  man- 
•eems  to^d^t  ^^^  ^^  which  the  incidental  power  may  be  exercised,  as  I 
that    M     the  understand  it,  has  an  important  bearing  upon  the  principal 
Man  incident-  question,  what  is  commerce  among  the  states  ?    He  says, 
al,  not  a  direct  pgg^  204,  "  If  congress  liccuse  vessels  to  sail  fronxonc  p«t 


to  another  in  the  same  state,  the  act  is  supposed  to  be  ne- 
cessarily incidental  to  the  power  expressly  granted  to  con- 
gress, and  implies  no  claim,  of  a  direct  poWer  to  regulate  the 
purely  internal  commerce  of  a  state,  or  to  act  directly  on  its 
system  of  police."  The  case  put,  seems  to  be  the  very  case 
under  consideration,  "  a  vessel  sailing  from  one  port  to  an- 
other in  the  same  state."  This  is  an  implied  admission, 
that  it  does  not  fall  within  the  express  power  of  congress  to 
regulate  commerce  among  the  states,  and  could  only  be 
reached,  if  reached  at  all,  by  the  elcercise  of  what  is  called  a 
power  incidental  to  the  power  expressly  given. 

According  to  the  view  I  h^ve  taken,  the  question  to  be 
decided  is  narrowed  down  to  a  single  proposition  :  Does 
the  direct  power  of  congress  to  regulate  commerce  among 
the  states,  include  the  right  of  regulating  corhmerce  be- 
tween two  points  in  the  same  state,  when  there  is  no  voy- 
age to  or  from  another  state  ?  I  have  endeavored  to  show 
that  it  does  not ;  and  that  if  there  is  an  incidental  power, 
which,  when  called  into  action,  might  bear  on  internal  state 
legislation,  the  answer  is,  it  is  not  exclusive,  and  no  such 
power  has  yet  been  exercised  :  when  it  is,  it  will  be  time 
enough  to  consider  its  validity. 

It  does  not  seem  to  me  that  the  law  of  congress,  or 
the  license  granted  under  that  law,  can  make  any  diflference, 
according  to  the  view  taken  by  the  Supreme  Court ;  for  it 
necessarily  results,  that  if  congress  have  the  exclusive  pow- 
er to  regulate  commerce  among  the  stales,  (and  so  it  is  held,) 
the  states  have  no  pawer  at  all  to  legislate  on  the  subject. 
Their  acts  must  be  void,  whether  congress  had  passed  any 
law  regulating  the  coasting  trade  or  not.  The  right,  it  is 
true,  to  carry  on  the  coasting  trade,  is  held  to  be  derived 
from  the  license  *,  but  if  it  were  not  so,  the  same  conse- 
quences would  result  as  respects  the  appellants.  Their  claim 
for  an  injunction  would  then  rest  on  a  law,  inoperative  and 
void,  so  far  as  it  comes  in  collision  with  the  constitutional 
power  of  congress.  It  could  not  be  supported,  whether  the 
license  gave  a  right  to  the  respondent,  or  was  only  evidence 
of  the  character  of  the  vessel.    The  whole  question  depends 
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ALBANT,     on  this  :   what  is  meant  by  the    expression, 

reb.  1826.    among  the  States  ?» 


Steam-Boat        But  the  act  of  congress.,  and  the  license  under  it,  may,  I 

ompany     apprehend,  be  advantageously  considered,  for  the  purpose 

LiTingaton.  of  fortifying  the  construction  given  to  the  powers  of  congress 

But  thfe  act  <>n  this  subject. 

ofcoDgr««aand      I  consider  the  act  regulating  the  coasting  trade,  as  a  ple- 
license  are  ma-  »5  o  &  ^  r 

terialas  forti-  nary  exercise  of  the  powers  of  congress  under  the  constitu- 

struction  *^of  ^^^^^  "^  '*'*  **  navigation,  or  a  commerce  by  water,  is  con- 

tbe  powera  of  cerned.     The  act  has  given  no  definition  as  to  the  extent 

The  act  is  a  ®^  ^^'^  right.     The  sense  of  congress  seems  to  be,  that  the 

plenary  exer-  "  coasting  trade''  IS  coexteusive  with  the  direct  power  "  to 

cue    of    their  ^  "^ 

power  aa  to  regulate  commerce  among  the  states.''  It  does  not  assert 
water!"^  ^^  ^^^  other  or  greater  nght.  Does,  then,  the  coasting  trade, 
The  terms,  within  its  legitimate  meaning,  apply  to  a  commerce  carried 
trade" 'do  not  ^"  ^7  ^  citizen  of  a  state,  exclusively  on  the  internal  waters 
apply  to  com-  of  the  same  state  ? 

to  the  internal  When  words  are  employed,  which  had  previously  recei- 
iUte!^*  ^^  *  ^^^  *  known  interpretation,  they  are  to  be  constnied  in  that 
manner,  unless  a  different  intent  is  plainly  indicated.  When 
the  constitution  of  the  United  S/a/e^  was  adopted,  it  found 
the  states  in  the  possession  and  exercise  of  a  coasting  trade  ; 
each  state  had  a  right  of  prescribing  its  own  regulations  ;  the 
citizens  of  one  state,  when  navigating  the  waters  of  another 
state,  were  obliged  to  conform  to  its  regulations.  Subject  to 
to  these,  they  might  navigate  from  one  state  to  another,  and 
to  any  port  or  pince  within  a  state.  This  was  the  coasting 
trade  as  generally  understood.  A  voyage  proceeding  from 
another  state  to  this  state,  would  be  the  coasting  trade, 
whether  the  vessel  terminated  her  voyage  at  the  city  of  ^«o- 
York^  or  proceeded  on  .her  voyage  to  Albany,  It  would, 
within  the  meaning  of  the  terms,  be  a  coasting  trade,  al- 
though the  internal  waters  of  the  state  form  no  part  of  the 
coast.  The  trade  had  reference  to  an  intercourse  between 
states,  which  might  be  carried  into  the  interior  of  a  state,  if 
there  were  navigable  waters:  but  with  respect  to  a  trade 
purely  internal,  between  different  parts  of  the  same  state,  I 
am  not  aware  that  it  was  ever  considered  within  the  meaning. 
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of  those  terms.    It  would  have  been  novel,  I  apprehend, 
if  not  unintelligible  language,  to  speak  of  the  coasting  trade       _      ^ 
on  the  Huffson  River.     It  seems  therefore  to  my  mind  a  fair    Steam-Boat 
inference,  that  congress  never  contemplated  that  the  license      Company 
gave  a  right  to  navigate  the  internal  waters  of  a  state.'  unless 
in  the  prosecution  of  a  coasting  trade  from  state  to  state ; 
but  intended  to  limit  it  to  a  commerce  of  the  latter  descrip- 
tion. 

The  grievance  in  this  case  is,  that  the  respondent  navi- 
gates a  steam  boat  from  Jfezo-Yark  to  Albany^  notwithstand 
ing  the  exclusive  right  of  the  appellants.     The  injunction  ticense. 
does  not,  according  to  the  view  I  have  taken,  interfere  or 
come  in  collision  with  the  license. 

But  it  is  contended  that  this  is  a  coasthig  trade  from  state      Vfh^htt   m 
to  state,  inasmuch  as  the  boat  of  the  respondent  on  her  voy-  p^^^^  ^i  ^J^ 
age  from  New-York^  stops  in  New  Jersey,  and  from  thence  •^'''<^     variei 
proceeds  to  Albany.     The  appellants  allege  that  it  is  collu- 
sive and  fraudulent,  intended  to  evade  the  operation  of  the 
laws  of  this  state,  and  not  for  any  bonajide  purpose  of  com- 
mercial intercourse*  In  confirmation  of  thie,  they  charge  that 
the   respondentia  steam-boat  stopped  adjoining  the  city  of 
Jersey^  but  did  not  land  or  take  on  board  any  goods,  wares^ 
merchandize,  or  pas8en£;ers  whatever.  Qn  this  state  offacts^ 
the  question  recurs,  what  is  authorized  by  the  license  ?  It  is  a 
coasting  trade  from  one  state  to  any  other  port  or  place  in 
another  state.     The  law  of  the  state  excluding  the  entry  of 
such  vessels  is  in  collision  ;  but  the  colli Mon  exists  only, 
when  the  trade  is  carried  on.     The  meaning  of  the   license 
is,  that  you  may  enter  the  waters  of  Ktvy-  York  for  the  pui* 
pose  of  trade ;  a  state  law  can  not  prevent  your  entry.     If 
for  other  purposes,  the  license  can  not  be  called  to  your  aid« 
I  think  this  evident  from  the  following  considerations  : 

It  is  commerce  only  among  the  states  that  congress  is 
authorized  by  the  constitution  to  regulate.  The  license  can 
not  have  a  more  extensive  operation  than  the  power  from 
which  it  is  derived ;  consequently  it  can  only  act  upon  com* 
merce.  The  commerce  specified  is  the  coasting  trade,  and 
to  that  it  is  confined.  To  say  that  a  vessel  proceeding  from 
New-York  to  the  wharf  in  the  city  of  Jersey ^  without  any 
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board  goods  or  passengers,  is  a  trade  within  the  meaoing  of 
Steam-Boat    the  liCense,  is  to  my  mind  a  gratuitous  assertioD ;  but  when  to 
this  is  added,  that  the  touching  at  NewJertty  seems  to  have 
been  for  the  purpose  of  fraudulently  evading  the  laws  of  this 
state,  and  not  for  any  bona  fide  purpose  of  conunercial  inter- 
course ;  when  it  is  evident,  that  the  inducemeDl  was  to 
bring  the  respondent  within  the  decision  in  the  case  of  Of- 
den  V.  Gibbons,  some  of  the  [and  marks  of  the  law  roust  be 
XVTiat  can  not  removed,  before  the  doctrine  can  be  sanctioned.    No  prin- 
done  directly,  cipleis.better  settled  than  this:  what  cannot  lawfully  be  done 
iSirwt^^^***  directly  can  not  be  done  indirectly.    This  circuitous  voyage 
was  in  evasion  of  the  laws  of  this  state  ;  the  touching  at^ov- 
Jersey  was  colourable  only.     The  affidavit  of  the  rofondmt 
has  not  denied  that  il  was  an  evasion.  Indeed,  the  whole  scope 
of  the  respondents  argument  has  been  directed  to  shew 
that  the  Chapcdlor^s  opinion  is  incorrect,  in  coosideriDga 
voyage  commencing  and  terminating  in  this  state  as  notpro- 
tected  by  the  license ;  while  that  part  which  relates  totouch* 
ing  at  a  port  in  another  state,  in  the  course  of  the  voyage, has 
scarcely  been  urged.     It  may  be  laid  down  as  a  general 
principle,  that  whenever  an  act  is  done  in  fraudem Ufris,'\i 
can  not  be  the  basis  of  a  suit,'in  the  Courts  of  the  country, 
whose  laws  are  attempted  to  be  infringed.  {Jackson^Jitck' 
son^  1  John.  435.)     The  fraudulent  act  is  considered  as  no 
act;  it  is  the  same  as  if  nothing  had  been  done ;  aodakboo^ 
I  do  not  think  it  necessary  to  lay  any  stress  on  the  intentioa 
with  which  the  act  was  done,  because  the  facts  do  not  con- 
stitute a  coasting  trade,  yet  I  think  the  principle  applicable^ 
both  as  it  respects  the  act  of  congress  and  the  laws  of  (his 
state.     The  attempt  is  to  convert  into  a  bona  fide  coasting 
trade,  what  is  so  in  point  of  form,  and  colorable  only ;  and 
to  make  it  the  basis  on  which  to  resist  successfully  the  laws 
of  this  state.    Neither  can  succeed.     The  respondent  must 
abide  the  decision  of  the  Court  on  the  other  grounds. 
Decree    of      My  opinion  is,  that  the  decree  of  his  honor  the  Chancel* 
Jbould'bir^re^  I^  be  reversed,  and  that  an  injunction  issue  restraining  the 
▼ereed;  andin-  respondent  from  oavigatixig  the  steam -boat  Olive  Branch  in 
^^idMtaii^cuI  the  waters  betweea  the  city  of  Jiew-York  and  TVcy,  when 


(here  is  do  Vojage  made  to  or  from  another  state  in  g  » 
faith,  for  the  purpose  of  carrying  on  the  coasting  trade, 
jwhan  no  8a<;h  bona  fide  trade  or  commerce  shall  be  actu 
carried  on. 

Sutherland,  J.  and  Crary,  Haioht,  Lake,  Mc  ' 
CHAEL,  Nelson,  Thorn  and  Wilkeson,  Senators,  cone . 
red. 

Savage,  Ch.  J.  The  appellants  filed  their  bill  in  the  Cc  i 
of  Cbanc^ery.  charging  (he  respondent  with  a  violatioi 
their  exclnsive  right  to  navigate  the  internal  waters  of  I 
state,,  by  navigating  on  thsoe  waters,  from  Kejo-York  to  ! 
hany^  with  his  steam^boat,  the  Olive  Branchy  for  the  purp  i 
pf  carrying  passengers.  They  prayed  an  injunction  to  i 
strain  and  prevent  such  navigation. 

.  The  opposition  to  the  motion  for  an  injunction,  rested  i 
pn  a  copy  of  the  enrolment  of  the  steam-boat  Olioe  Brar> : 
and  a  license  for  the  coasting  trade,  and  also  the  affidavit 
the  defendant,  relying  upon  an  intercourse  with  the  stat 
J^ew Jersey.  The  plaintiflTs  allege,  that  the  intercourse  ^  i 
the  state  of  Mw- Jersey  was  collusive  and  fraudulent,  1 1 
not  a  bona  fide  voyage  to  or  from  another  state. 

The  Chancellor  granted  the  injunction  to  restrain  the  I 
fendant  from  navigating  directly  from  JfewYork  to  Tr : 
when  there  is  no  voyage  made  by  the  steam-boat  to  or  fr  i 
another  state ;  but  denied  the  injunction  to  prohibit  I 
navigation  to  or  from  another  state.  The  latter  part  of  1 1 
decree,  only,  is  appealed  from. 

The  respondent  denies  any  title  in  the  sgppellants,  to  i 
exclusive  right  of  navigation  with  steam-hioats,  in  the  wat ; 
of  this  state  ;  and  contends,  that  unless  their  right  be  ii ' 
established,  the  question  of  fraud  or  no  fraud  is  altogetl  i 
immaterial.  Under  this  view  of  the  rights  of  the  'respc  i 
dent,  the  whole  question  has  b^en  argued  by  counsel  befo  \ 
ibis  Court.  I  proceed,  therefore,  to  enquire,  whether  1 1 
appellants  have  any  right  to.  the  exclusive  navigation  of  tj  i 
waters  of  this  state,  with  vessels  propelled  by  steam ;  an  I 
particular^,  whether  they  have  such  right  in  the  wate  i 
of  the  Hudson  River. 
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ine  appellants  have  all  tbe  rignt  wnicn  was  graoiea  n 
Livingston  and  Fulton.  The  validity  of  that  grant  is  denied 
It  has  been  asserted  by  the  Courts  of  this  state ;  and  denied 
by  the  Supreme  Court  of  the  Ufiited  States.  The  point  of 
enquiry,  then,  will  be,  whether  any  part  of  the  grant  is  siill 
valid  ;  and,  if  any,*  whether  it  exists  as  to  the  waters  of  the 
Hudson  River. 

Upon  the  ai^ument  of  this  cause,  the  counsel  agreed  in 
urging  upon  the  Court  the  propriety  of  adhering  to  former 
decisions,  not  overruled,  upon  the  ground  that  a  Court  of 
dernier  resort  can  not  review  its  own  decisions,  and  thai  its 
adjudications  must  remain  the  law,  until  altered  bj  Na- 
tive authority.  Jt  will  be  useful,  therefore,  before  eniering 
into  any  discussion  as  to  the  constitutionality  of  the  laws  in 
question,  to  ascertain  precisely  what  has  been  jadkial- 
ly  determined,  both  by  this  Court  and  by  the  Supreme 
Court  of  the  United  States  ;  that  while  we  adhere  with 
firmness  to  decisions  of  this  Court,  deliberately  made, 
we  may  recede,  with  respectful  submission,  from  so  much  as 
has  been  overruled  by  the  superior  tribunal. 

The  constitutionality  of  the  laws  relative  to  steam-boats, 
was  tirst  drawn  in  question  in  the  case  of  Livingston  it  f^' 
ton  V.  Fan  Ingen  cjr  othtrs^  (9  John.  507.)     In  that  case,  the 
title  of  (he  plaintiffs  was  substantially  like  that  of  the  appel- 
lants here.     The  defendants  were  charged  with  violating  tbe 
plaintitls' exclusive  right,  by  navigating  with  steam  boats  be- 
tween Nno-  York  and  Albany.     The  defence  in  that  casedit* 
fered  from  this,  inasmuch  as  no  coasting  license  was  sh(VA» 
The  defence  rested  on  the  ground  that,  by  the  adoption  of 
the  consfitution  of  the  United  States,  the  state  had  parted 
1¥ith  all  right  to  legislate  on  the  subject,  and  that,  therefore, the 
acts  were  unconstitutional  and  void.  1  his  defence  was  unan- 
imously overruled  by  the  Court,  on  the  broad  ground  of  the 
constitutionality  of  the  laws  ;  but  as  no  decision  can  be  con- 
sidered absolute  authority,  except  upon  a  state  of  facts  simi- 
lar to  those  adjudicated  upon,  the  case  o(  Livingston  v.  m" 
Ingen  is  an  authority  so  far  as  the  facts  are  similar ;  but  when 
they  ditfer,  it  is  bo  farther  authority  than  the  reasonii^of 


the  Judges  is  applicable,  and  then  only  as  the  opin'  i 
learned  men  on  the  que8tion. 

In  the  case  of  Gibbons  v.  Ogden,  (17  Jokn^  488)  ( 1 
the  complainant,  in  the  Court  of  Chancery,  charged  1 1 
fendant.  Gibbons^  with  an  infringement  of  the  ex< 
grant  to  Livingston  and  Fulton^  which  he,  Ogden^  held 
an  a«^ignment,  bj  his  {Gibbons'')  navigating  with  his  i 
boats,  the  Stoudtnger  and  the  Bellona^  between  J^e-t : 
and  ElizabethtozDH  Point.     The  defendant  justified, 
ground  that  his  boats  were  above  20  tons  burllien,  an 
been  duly  enrolled  and  licensed  nn  Jer  an  act  of  cot 
and  he  insisted,  that  under  such  licenses  his  boats  m 
lawfully   employed   and  navigated  in  the   coasting 
between  ports  of  the  same  state,  or  of  different 
and    conld    not    be    excluded  or    restricted    by  an 
or    grant    of  any    particular  state.      This    defenci 
overruled  by   the    late  Chaiicellor,  who    did    not   i 
er  the    license   as    conferring    any  right  whatever 
beld,  that  the  license  only  gave  the  vessel  an  An: 
character,  but  left  the  owner  of  the  vessel  precisely 
be  was  before  the  license,  in  respect  to  the  exclusivi 
claimed  by  Livingston  and  Fulton^  and  their  assigns. 
the  cause  was  brought  into  this  Court,  by  appeal  from  I 
cretal  order  of  the  Chancellor,  Mr.  Justice  Platt^  vi 
livered  the  unanin^ous  opinion  of  the  Court,  agree*s  vi 
Chancellor  in  the  opinion,  that  the  only  effect  of  the 
IS  to  determine  the  national  character  of  the  vessel,  si 
rate  of  duties  which  she  is  to  pay  ;  and  he  adds,  that 
a  vessel,  coasting  from  one  state  to  another,  would  hsi 
actly  the  same  right  to  trade,  and  the  same  right  of  i 
whether  she  had  the  coasting  license  or  not  :^'  and  thu 
of  (he  Chancellor  was  affirmed,  on   the  ground  tli 
question  had  been  settled  in  the  cause  of  Livingston 
Ingen.     The  decree  of  the  Chancellor,  which  was  al 
in  this  Court,  declares  the  several  acts  of  the  legislail 
of  the  state  q{  JSTezo-York^  granting  the  exclusive  right 
valid,  notwithstanding  the  objections  taken  by  the 
dant ;  ^^  and  that  the  complainant  is  well  entitled 
right  exclusively  to  navigate  the  waters  for  the  purpos 
tioned  in  the  said  bill  of  complaint,  with  boats  mo^ 


ALBANY,     steam  or  fire ;  and  that  the  defeudant  can  not  lawfully  navigate 

s^^^^^r^'     the  same,  with  the  steamboats  of  him  the  said  defendant, 

StMni'Boflt    &c.  under  the  respective  enrolments  and  licenses,  &c.^' 

Com^wy         When  this  decree,  and  the  whole  proceedings,  were  car- 

laTinSBton.    ried  into  the  Suprenie  Court  of  the  United  SicUesy  that  Court 

lathe  S.C. of  ^^^  of  Opinion,  that  the  several  licenses  to  the  steam-boats, 

th«  y.  States,    the  Stoudinger  and  the  Bellonay  to  carrj  on  the  coasting 

trade,  &c.  *'  give  full  authority  to  those  vessels  to  navigate 

the  waters  of  the  United  States,  hy  steam  or  otherwise,  for 

the  purpose  of  carrying  on  the  coasting  trade,  any  lair 

of  the  state  of  Jiezo-York  to  the  contrary  notwithstanding; 

and  that  so  much  of  the  several  laws  of  the  state  o(  Mn- 

York,  as  prohibits  vessels  licensed  according  to  the  laws  •{ 

the  United  States,  from  navigating  the  waters  of  the  state  of 

J^ew'Yorkj  by  means  of  fire  or  steam,  is  repu^ant  to  the 

said  constitution,  and  void.''     The  decree  was,  therefoi^ 

reversed. 

Theqneitic^)      The  facts  in  the  two  cases  cited,  were  not  similar  to  each 

as  to  an  ezolu-  ' 

aive    right  in  other,  nor  to  this  case.     In  the, first,  that  of  Livingston  v. 

thL  suto^has  ^^^  h^S^^'*  ^^^  Controversy  was  as  to  the  validity  of  the  state 
not   been  di-  grant,  within  the  bounds  of  the  state  ;  but  the  eflTect  of  a  li- 
'  cense,  under  the  act  regulating  the  coasting  trade,  Cbold  not 
be  considered,  because  it  was  not  a  fact  in  the  case.     In  the 
second  case,  that  of  Ogden  v.  Gibbons,  the  effect  of  a  coast- 
ing license  was  considered,  both  by  the  Court  of  Chancery 
and  by  this  Court,  and  the  license  was  adjudged  to  give  do 
right  whatever.     In  this  opinion  both  Courts  erred,  as  is 
proved  by  the  decision  of  the  Supreme  Court  of  the  United 
States  ;  by  which  it  is  settled,  that  a  ^team-boat  navigating 
with  a  coasting  license,  performing  a  voyage  from  a  port  of 
another  state  to  a  port  in  this  state,  is  authorized  to  navigate 
the  waters  of  this  state,  the  laws  of  this  state  to  the  contrary 
notwithstanding. 
Though    it      But  though,  whether  a  steam-boat  may,  under  the  authority 

has  been  vir-  ^f  ^  license,  navieate  the  waters  of  the  Hudson  withiu  this 
tually  decided  ,  ,- .  «  - 

in  Ctibbom  v.  state,  in  opposition  to  the  grant  to  Livingston  and  Fulion,  is 

hy^^S^B  court  ^  question  which  has  not  been  decided,  in  terms,  by  this 

and  the  8.  C.  Court,  or  the  Supreme  Court  of  the  United  States  ;  yet 

Slates.      *      it  seems  to  me  to  bavo  been  virtually  decided  by  bott^ 


Courts.    In  this  Coart,  the  only  effect  of  the  license  was     Albany, 
declared  to  be  that  of  giving  an  American  character,  and      .^J.^^^ 
that  it  conferred  no  right  in/ a  case  of  intercourse  between     Steam-Boat 
this  state  and  the  state  of  Mw- Jersey.     Of  course,  it  could        <^P*^y 
have  no  effect  where  the  intercourse  was  entirely  within  the    Livingrton* 
state.     In  the  Supreme  Court  of  the  United  Statesj  the  lan- 
guage of  the  decree  is,  that  '^  the  several  licenses  to  carry 
on  the  coasting  trade,  give  full  authority  to  those  vessels  to 
navigate  the  waters  of  the  United  States^  by  steam  or  other- 
wise, for  the*  purpose  of  carrying  on  the  coasting  trade.''    I 
agree,  that  the  decision  of  the  Court  is  to  be  considered  in 
reference  to  the  facts  of  the  case,  and  that  the  facts  in  that 
case  were  different  from  this,  inasmuch  as  there  the  voyage 
was  from  a  port  in  another  state.    Certain  points^  however, 
were  decided,  which  were,  in  a  degree,  necessary  to  the 
main  decision  given  in  the  cause.. 
Some  of  (he  points  decided  by  the  Supreme  Court  are,  • 

1.  That  the  power  to  regulate  commerce  among  the  fo^ti  decide* 
^  ,      .  t     '  by  tha  latter. 

states  IS  exclusive. 

2.  That  commerce  means  not  only  traffic,  or  the  exchange 
of  commodities,  but  also  intercourse ;  that  it  includes  navi- 
gation« 

3.  Congress  has  power,  of  course,  to  regulate  navigation. 
This  regulation  of  commerce  and  navigation  must  take  place 
within  the  states  :  the  waters  of  the  United  States  are  neces- 
sarily the  waters  of  some  particular  state  :  congress  must 
act  on  the  subject  where  it  exists. 

4.  That  though  the  right  of  intercourse  does  not  depend 
on  the  constitution  and  laws  of  congress,  yet  congress  has 
power  to. regulate  that  right,  and  has  done  so,  by  ^'  an  act  for 
enrolling  and  licensing  ships  or  vessels  to  be  employed  in 
the  coasting  trade,  and  fisheries,  and  for  regulating  the 
same,"  passed  ISth  February,  1793. 

5.  Tt^it  this  act  implies,  unequivocally,  an  authority  to 
licensed  vessels  to  carry  on  the  coasting  trade  :  the  license 
is  the  language  of  the  legislature,  and  transfers  to  the  gran- 
tee all  the  right  which  the  grantor  can  transfer.  « 

6.  That  what  is  meant  by  the  coasting  trade  is  defined  in 
the  act  cf  1793. 
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(he  same  manner  as  vessels  propelled  by  wind,  and  are  en- 
titled to  the  same  privileges. 

It  is  also  intimated,  and  an  opinion  expressed,  though  not 
judicially  decided,  that  the  transportation  of  passengers  is 
equally  a  branch  of  the  coasting  trade,  as  the  transportarioD 
of  goods  ;  that  congress  has  power  to  license  vessels  lo 
sail  from  one  port  to  another  in  the  same  state ;  and  that 
this  power  implies  no  claim  of  a  direct  power  to  re,nil;iie 
the  purely  internal  coranierce  of  a  state,  or  act  directly  on 
its  system  of  police. 

From  these  premises  it  seems  to  me  to  follow,  as  a  corol- 
lary, that  vessels  with  a  coasting  license,  are  authorized  to 
navigate,  for  the  purpose  of  carrying  on  the  coasting  trade 
in  all  the  navigable  waters  of  the  state  in  which  the  coastiog 
trade  can  exist. 

•  If  I  an)  correct  in  these  inferences,  they  lead  necessarily 
to  the  decision  of  this  cause,  apd  then  the  objection,  that  we 
ought  not  to  go  in  advance  of  the  Supreme  Court,  is  aho- 
gether  inapplicable.  Before  proceeding  to  apply  these  princi- 
ples, it  is  proper  to  settle  the  meaning  of  certain  words  and 
phrases  used  in  this  controversy.  What,  then,  do  we  under- 
stand by  commerce  among  the  states?  In  what doe<  the 
coasting  trade  consist  ?  And  what  is  internal  commerce 
Do  they  interfere  with  each  other,  or  where  is  the  bounda- 
ry that  marks  the  limit  of  each  ? 

It  has  been  contended  that  commerce  among  the  stales, 
means  a  voyage  from  state  to  state,  commencing  in  a  partic- 
ular state  and   terminating,  as  respects  the^authority  of  the 
Ticense,  at  the  boundary  line  of  the  state  entered  ;  and  hat 
the  subsequent  progress  of  the  vessdl  is  under  slate  regula- 
tions.    If  this  were  correct,  then  the  vessel  making  a  voy- 
age from  a  port  in  one  state  to  a  port  in  another,  must 
navigate  subject  to  the  regulations  of  the  state  in  which 
she  commences  her  voyage,  until  she  touches  the  bountlart 
line  of  such  state  ;  and  at  the  same  monwnt  when  she  leaves 
the  jurisdiction  of  the  one  state,  she  enters  the  jurisdiction  f» 
the  other,  and  then  navigates  subject  to   the    reguiaMons 
of  the  state  she  has  thus  entered,  until  she  completes  her 


VOTRse.     Herice&he  is  under  the  cantrol  af  stale  fesniktions      ilbant, 
during  her  whole  voyage,  except  perhaps  at  the  moment  oi      ^J^^y-,fc_, 
passing  the  bauudacy  Ime,     By  thia  construction,  congress     8ift«in*BOTi 
is  ousted  of  its  jurisdiction  aliogether;  and  that  clause  of        "^^^p^" 
the   constitution    which    gives  them    power   to    regulate     Livmpioiv 
commerce  among  the  states,  becomes  a  d^ad  letter.     The 
Supreme  Court  says,  '*  commerce  among  the  states  can  not 
atop  at  the  boundary  line  of  each  state,  but  may  be  TUtrodu- 
ced   into  the  interior,'*     Again  :  '*  commerce  am>ing  ihe 
states  must,  of  necessity,  be  commerce  within  the  states.** 
In  the  same  opinion »  we  find  as  full  a  definition  of  the  term 
as  the  facts  of  the  case  required,  and  hejond  that  tt  was 
not  necessary  to  go.      Accordiiv^lyi  it  is  said,  **  comprehen- 
sive as  the  word  '  among'  is,  it  may  very  properly  be  res* 
tricted  to  that  commerce  which  concerns  more  stales  than 
one*"     Again  i  *'  the  geniiis  and  character  of   rbe  whole 
government  seem  to  be,  that  its  action  is  to  be  applied   to 
all  the  external  concerns  of  the  nation,  and  to  those  internal 
concerns  which  affect  the  states  generally  ;  but  not  to  those 
which  are  corttpietelt^  within  a  particular  i^tate,  which  do  not 
affect  other  slates,  and  with  whkh  it  is  not  necessary  to  in- 
terfere for  the  purpose  of  executing  some  of  the  general 
powers  of  the  government p     The  compkteli^  internal  com- 
merce of  a  state,  then,  may  be  considered  as  reserved  for 
the  stafe  itself*'* 

It  is  evident  from  these  expressions^  that  the  Supreme 
Court  was  of  opinion,  (hat  over  a  part  of  the  internal  com- 
merce of  the  plates,  coitgress  has  power*  Precisely  how  far 
that  power  cxten  is,  it  did  no(  herome  necessary  to  decide  j 
but  from  the  expressions,  completeit/  mlcmai^  exciusiv^ii/  m- 
ternai^  and  purely  inUrnal^  it  is  clearly  inferrible,  thai  all 
that  part  of  the  internal  commerce  of  a  state  which  is  not 
txctmivtttf  inietftal,  is  subject  to  the  regulutfon  of  congress- 
How  far,  then,  within  the  slate,  does  that  commerce  extend, 
which  is  not  comphUit/  internal  ?  If  aH  commerce,  which 
enters  the  exterior  lines  of  a  state^  is  internal,  and  exclusive* 
!y  so,  then  all  commerce  would  be  included,  as  well  foreign 
as  among  the  fitates,  which  ts  directly  contrary  to  the  decia- 
ioUf  and  to  the  constitution.  The  counsel  for  the  appellants 
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ting  license,  has  a  right  to  enter  a  port  in  this  state,  that,  at 
the  exterior  port^  the  vojage  is  terminated  as  between  the 
states,  and  that  she  can  not  proceed  to  any  other  place  with- 
in the  state,  except  in  subjection  to  the  exclusive  grant* 
His  honour  the  Chancellor  decides,  that  such  a  vessel  may 
proceed  to  any  port  in  this  state,  and  depart  from  any  port 
in  this  state  and  proceed  to  another,  and  touch  at  interme- 
diate places  ;  and  that  the  navigation  which  is  subject  to 
the  state  grant  is  that  which  takes  place  between  any  two 
points  in  this  state,  when  the  voyage  is  not  a  continuation  of 
a  passage  to  or  from  another  state.  The  Supreme  Court  says, 
'^  if  congress  license  vessels  to  sail  from  one  port  to  another, 
in  the  same  state,  the  act  is  supposed  to  be  necessarily  in- 
cidental to  the  power  expressly  granted  to  congress,  and  im- 
plies no  claim  of  a  direct  power  to  regulate  the  purely  in- 
ternal commerce  of  a  state,  or  to  act  directly  od  its  system 
of  police/' 

The  power  of  congress  to  license  vessels  to  sail  from  one 
port  to  another  in  the  same  state,  is  here  distinctly  asserted, 
as  incidental  to  the  power  directly  granted.     It  seems,  also, 
to  be,  impliedly  at  least,  admitted,  that  this  is  a  regulation  of 
commerce  within  a  state,  and  subject  to  state  legislation.  It 
is  elsewhere  asserted,  that  the  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  states,  is  necessarily  an 
exclusive  power.     From  what  is  here  said,  it  seems  that  the 
incidental  power  to  regulate  commerce  within  the  state,  is  a 
concurrent  power  ;  and  if  so,  it  is  admitted,  t|;^at  in  case  of 
collision,  the  law  of  congress  must  prevail.     But  the  opin- 
ion here  seems  to  consider  the  purely  internal  commerce  as 
not  affected  by  the  act  of  licensing  vessels  to  sail  from  port 
to  port  within  the  state.     If  this  be  so,  then  the  internal 
commerce  over  which  the  state  has  exclusive  control,  is 
something  existing  where  coasting  vessels  can  not  come,  or 
have  no  right  to  navigate,  as  in  the  case  of  a  ferry  within  the 
state.     And  hence  it  follows,  that  the  commerce  among  the 
states,  which  congress  has  power  to  regulate,  either  directly 
or  incidentally,  is  that  commerce  which  may  be  carried  on 


by  vessels  regalarly  licensed  by  the  laws  of  congress  ;  or,     p'jf  ^^ 
in  other  words,  the  coasting  trade.  v.^-v^^ 

This  brings  me  to  the  enquiry,  what  is  the  coasting  trade  ?     Steam-Bo^t 
The  answer  to  this  enquiry  is  to  be  found  in  the  laws  of  con-        <>™P*" 
gress,  the  first  of  which  is  entitled,  *'  an  act  for  registering    Li?iiig»toiit 
and  clearing  vessels,  regulating  the  coasting  trade,  and  for  what  is  meant 
other  purposes,"  passed  September  1 ,  1 789  •,  but  more  par-  ^'J,I^e?wm 
ticularly  in  ^^  an  act  for  enrolling  and  licensing  ships  or  ves-  appear     ftom 
eels  to  be  employed  in  the  coasting  trade  and  fisheries,  and  |^4,  oT^em" 
for  regulating  the  same,"  passed /V6ni£r7^  18,  1793.     It  can  grew   oq  Ui« 

•  .  .  1     •       i»    t  iubject. 

not  be  necessary  to  enter  iqtQ  a  muintc  analysis  of  the  sec-     jictBofSept. 
tions  of  this  last  mentioned  act ;   a  general  reference  to  iJL^^^?^?^^. 
some  of  its  provisions  being  sufficieqt  for  my  present  pur- 
pose. « 

This  act  contains,  in  the  first  section,  a  prohibition  to  all 
vessels,  except  those  authorized  as  is  therein  provided,  from 
carrying  on  the  coasting  trade.  The  license  then  gives  the 
authority,  or  the  act  regulates  a  right  previously  existing, 
(and  it  is,  in  my  judgment,  immaterial  which,  for  the  pur- 
pbse  of  deciding  this  controversy)  an^particularly  specifies 
the  mode  of  carrying  on  trade  in  certain  vessels,  on  the  coast 
or  a  navigable  river,  between  districts  in  different  states,  and 
districts  in  the  same  state,  and  different  placet  in  ihe  same 
districts  This,  then,  is  the  definition  given  by  congress  to 
the  term,  ^'  the  coasting  trade."  Chief  Justice  Marshall  sq 
understands  it,  when  he  says,  '^  The  coasting  trade  is  a  term 
well  understood.  The  law  has  defined  it,  and  all  know  its 
meaning  perfectly.  The  act  describes,  with  great  minute* 
ness,  the  various  operations  of  a  vessel  engaged  in  it."  The  coatting 

According  to  the  definition  of  the  coasting  trade,  as  ex-  ^J^j^^  j^"* 

tracted  from  the  act  of  congress,  of  February  18,  1793,  it  course,  carried 

means  commercial  intercourse  carried  on  between  different  deferent  ^d|i- 

districts  in  different  states,  between  different  districts  in  the  ^"^**  *°  *^*^®11" 

1   I  fir        .     »  t      f  ».      .        entatatei,  dif- 

same  state^  and  between  different  places  in  the  same  district^  fereot  districtt 

on  the  sea  coast  or  c^  a  navigable  riv^r.     Agreeably  to  this  JJ^^te^and'^d?^ 

definition,  a  voyage  in  a  vessel  of  suitable  tonnage,  from  ferent  places  in 

KeW'York  to  Albany^  is  as  much  a  coasting  voyage,  as  from  tri^tT^  Uie 

Boston  to  Plymouth  or  Mw- Bedford.     In  both,  the  termini  m*  coast,  pr<m 

are  in  the  same  state^  and  within  the  navigable  waters  of  the  river. 


ALBANT,     Vaittd  States,  though  in  one  tl|e  navigation  is  upontriT? 
v^^l,,^,^^  *    er ;  in  the  other  on  the  ocean*     The  government  of  the 
jBteam-Boat    United  States  have  no  jurisdiction,  (the  District  of  Co/um* 
ompany     ^^  ^^ ^  ^^^  territories  excepted)  where  a  state  has  not  alio 
lAvm^timu    jurisdiction  for  state  purposcQ  ;  and  I  can  see  nothing  in  the 
nature  of  ouj*  governinents,  which  excludes  the  authority  of 
congress   from  our  navigable  rivers.     They  are  arms  of 
the  sea.     As  well  might  Louisiana  shut  the  month  of  the 
Mississippi^  or  Virginia  the  Chesapeake,  as  JVca  York  the 
Hudson,     In  corroboration  of  this  construction,  is  the  &ct, 
that  all  vessels  emplo^Md  in  navigating  the  river,  takei 
coasting  license.     I  am  .aware  it  is  aaid,  that  the  license 
is  given,  not  under  the  power  to  regulate  commerce,  bat  the 
power  to  laj  and  collect  taxes.     When  congress  have  pov* 
er  to  do  the  same  act  bv  virtue  of  distinct  powers,  they  may 
fsxercise  which  thej'  please  ;  and  when  they  profess  to  act 
under  the  power  to  regulate  commerce,  as  they  do  in  this 
act,  there  is  no  necessity  to  resort  to   any  other.    1  need 
pot,  therefore,  enquire  whether  the  license  does  not  more 
properly  emanate  from  the  taxing  power.     Under  whatev- 
er power  it  is  issupd,  it  proves  that  the  vessel  has  complied 
with  the  regulations  of  congress  respecting  the  coasting 
trade,  and  is  entitled  to  all  the  privileges  of  coasting  ves«els« 
A  discussion  of  this  question  is  superseded  by  an  express 
adjudication.     The  language  of  the  Supreme  Court  is/' To 
ihe  Court  it  seems  very  clear,  that  the  whole  actonthesab- 
ject  of  the  coasting  trade,  according  to  those  principles  which 
govern  the  construction  of  statutes,  implies,  uoequivocalif, 
an  authority  to  licensed  vessels  to  carry  on  the  coastiog 
trade."     Again ;  "  The  license  n^ust  be  understood  to  be 
what  it  purports  to  be,  a  legislative  authority  to  carry  ootbe 
coasting  trade. '^ 

Wluit  ismeiuit      What,  then,  is  internal  commerce  ? 

onnuaerw!™**  ^^  answer  tQ  this  enquiry  will  necessa^rily  lead  to  some 
repetition.  It  is  contended  by  the  appellantai  and  is  decided 
by  the  Chancellor,  that  it  comprehends  all  that  navigatioa 
where  the  termini  of  the  voyage  are  both  within  the  same 
Qtate.  Chief  Justice  Marshall  has  said,  that  the  word 
^' among"  may  properly  be  restricted  to  t^t  conunercc 


which  concerns  more  states  than  one.    Again  ;  '^  the  ena- 
iner^tion  pre-supposes  something  not  enumerated  ;  and  that 
soioething,  if  we  regard  the  languag^e  or  the  so))ject  of  the 
sentence,  must  be  the  exclusivily  internal  commerce  of  a 
state.  ,  The  genius  ^nd  character  of  the  whole  governmient 
seem  to  be,  that  its  action  is  to  be  applied  to  all  the  external 
concerns  of  the  nation,  ^nd  to  those  internal  concerns  which 
effect  the  states  generally ;  but  not  to  those  which  are  coti>- 
pletcly  within  a  particular  state,  which  do  not  aflect  other 
states,  and  with  which  it  is  not  necessary  to  interfere  for  the 
purpose   of  eicecfiting  some  of  the  general  powers  of  the 
government*      The  completely  internal   commerce    of  a 
state,  then,  may  be  considered  as  reserved  for  the  state  it- 
self."  .What  is  here  said,  it  must  be  admitted,  conveys  no 
definite  idea  of  what  is  the  completely  or  exclusively  internal 
commerce  alluded  to*     In  a  subsequent  part  of  the  opinion, 
an  explanation  is  to  be  found.     When  speaking  of  inspec- 
iion  laws,  he  observes,  '^  They  form  a  portion  of  that  im- 
mense mass  of  legislation  which  embraces  every  thing  with- 
in the  territory  of  a  state  not  surrendered  to  the  general  gov*^ 
ernment;  all  which  can  be  most  advantageously  exercised  by 
the  states  theipselves.     Inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  as  well  as  laws  for  ri^lating 
the  internal  commprpe  of  a  state,  and  those  which  respect 
turnpike  roads,  ferries,  &c«  are  component  parts  of  this 
inass.      No  direct  general  power,  over  tbes^  objects,  is 
granted  to  congress  ;  and,  consequently,  they  remain  sub* 
ject  to  state  legislation.     If  the  legislative  power  of  the  un- 
ion can  reach  them,  it  must  be  for  national  purposes ;  it  must 
be  when  the  power  is  expressly  given  for  a  special  purpose, 
or  is  clearly  incidental  to  some  power  which  is  expressly 
given.     It  is  obvious,  that  the  government  of  the  union,  in 
the  exercise  of  its  express  powers*— that,  for  example,  of 
regulating  commerce  with  foreign  nations,  and  amonc;  the 
states — may  use  means  that  may  also  be  employed  by  a 
state,  in  the  exercise  of  its  acknowledged  powers  ;  that,  for 
example,  of  regulating  commerce  within  the  state.     If  con- 
gress license  vessels  to  sail  from  one  port  to  another  in  the 
same  st^te,  the  act  is  suppose^  to  b^  necessarily  incideota) 


ALBANY, 

Feb.  1825. 

^   -  ,. 

Steam-Boat 
Company 

V. 

LiTing^Btoti. 


ALBAKT, 
Fek).  1825. 

Stflam-Boat 
Company 

LinngBtoii. 


o  the  power  expressly  granted  to  congress,  and  implies  no 
claim  of  a  direct  power  to  regulate  the  purely  internal  com- 
merce of  a  state  ;  or  to  act  directly  on  its  system  of  police.'^ 
A  definition  of  what  is  meant  by  internal  commerce,  ap- 
pears, in  part,  by  the  above  extract  from  the  opinion  of  the 
Supreme  Court*     To  extend  it  to  all  its  various  subject*, 
would  here  be  entirely  useless.     The  object  of  the  present 
inquiry  is  completely  answered,  by  shewing  what  is  not  that 
purely  internal  commerce  spoken  of  as  exclusively  sub- 
ject to  state  legislation  :  and  t  trust  I  have  already  sheiro, 
that  the  navigation  of  the  Hudson^  a  publip  navigable  river, 
is  not  included  in  such  internal  commerce  ;  but  that  it  com- 
poses a  part  of  the  coasting  trade,  and  is,  therefore,  sob/ect 
to  the  regulation  and  control  of  congress. 
^       .    ^^      In  my  judgment,  then,  the  case  of  Gibbons  v.  Ogioi  de- 
um    fii    the  cides,  that  the  commerce  subject  to  the  control  of  congress, 
unsettled  by  16  the  Coasting  trade,  which  includes  the  transportatioo  of 
OMm$  V.  Ogr  passengers*  That  the  coasting  trade  may  lawfully  be  carried 
on  by  licensed  vessels,  in  all  the  navigable  waters  of  the  Un> 
u4States<t  including  all  rivers  approachable  from  the  coasts. 
If  this  be  so,  then  the  Olive  Tlranch  was  engaged  in  a  lawful 
trade,  and  had  a  perfect  right  to  the  navigation  of  the  fhd- 
son.  I  will,  therefore,  detain  the  Court  but  a  moment,  while 
I  add  a  fe^r  general  rerriarks. 
Tl^e  eonsti-      Much   difference  of  opinion  exists,  on  the  question  of 
f/fu^Ml  ^Siaiet  construction  to  be  given  to  the  constitution  of  the  United 
should  be  so  States  ;  some  contending  that  it  should  receive  a  liberal  con- 
best   to    pro-  struction,  and  others  that  it  should  be  construed  strictly.  In 
note  the  great  ^^y  judgment,  it  should  be  so  construed  as  best  to  promote 
whieh  it  was  the  great  objects  for  which  it  was  made.    Thrs  end  will  be 
iagthetwo*ex-  ^^^^  answered  by  avoiding  either 'extreme  of  the  rules  of 
tremes    of    a  construction,  and  keepings  steadily  in  view  the  purposes  fjr 
liberal  or  strict      .  .  ,  ,.  5         •     *•*   i   j  u.    r  r    . 

eoDstractioQ.     which  the  government  was  mstituled,  **  to  form  a  more  perfect 

union,  establish  justice,  ensure  domestic  tranquillity,  provide 
Comniereial  ^^^  *'^®  common  defence,  promote  the  general  welfare,  and 
tefectB  of  the  secure  the  blessings  of  liberty."     Under  the  articles  of  con- 
federation ;       federation,  the  states  were  sovereign  and  independent — too 

and  theobjects  much  SO  for  the  mutual  safety  and  prosperity  of  the  wlmle. 

of  the  federal  .  v       v       j 

eoitttiiatioQ.     The  Mates,  therefore,  in  adopting  the  federal  constituttotr.^ 
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parted  with  a  portion  of  their  iDdividiial  sovereignty,  in  or- 
der to  give  the  head  of  the  confederacy  stronger  powers,  by 
which  to  draw  closer  together  the  difierebt  parts  of  this 
Widely  extended  government.  Before  that  time,  the  several 
states  imposed  what  duties  they  pleased,  not  inconsistent 
with  public  treaties,  and  were  perfectly  sovereign  and  inde^ 
pendent,  as  to  regulating  all  other  commerce  within  their 
respective  limits,  subject  to  one  restriction  only,  to  wit,  that 
the  people  of  other  states  should  enjoy  therein  all  the  priv- 
ileges of  trade  and  commerce,  subject  to  the  same  diUies> 
&c«  as  the  inhabitants  of  such  state,  provided  such  restric- 
tions did  not  prevent  the  removal  of  property  to  another 
state,  of  which  the  owner  should  be  an  inhabitant,  and  that 
no  duties  should  be  laid  on  property  of  the  United  States^  or 
either  of  them* 

This  power  of  regulating  commerce  led  to  many  diffi- 
culties and  embarrassments,  as  we  learn  from  the  history  of 
the  times  ^  and  to  prevent  a  recurrence  of  those  commer- 
cial difficulties,  was  one  great  and  leading  inducement  to  the 
adoption  of  the  present  constitution.  Any  power,  there- 
fore, given  to  congress,  short  of  the  power  to  regulate  that 
commerce  to  which  the  people  of  the  United  States  had 
access,  would  not  have  secured  the  object  so  desirable  to  be 
attained  :  and  it  never  could  have  been  intended  that,  with- 
in the  territory  of  a  particular  state,  congress  should  define 
the  rights  and  privileges  of  citizens  of  other  states,  while 
the  .state  legislature  should  define  the  rights  andprivil^e&of 
its  own  citizens,  in  relation  to  the  same  subject.  The  fra- 
mers  of  the  constitution  never  supposed  that  they  were 
splitting  the  jurisdiction  over  the  subject,  and  leaving  it  lia- 
ble to  most  of  the  difficulties  which  previously  existed.  If  the 
several  states  may  still  regulate  commerce,  within  the  limits  of 
their  states,  to  the  exclusion  of  congress,  there  is  nothing 
left  for  congress  to  act  upon.  If  the  power  of  congress  is 
limited  to  voyages  commencing  in  one  state  and  termina- 
ting in  another,  then  its  jurisdiction  is  much  abridged,  and 
much  of  the  act  regulating  the  coasting  trade  should  be  re- 
pea  led. 
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To  show  the  understanding  of  those  who  framed  and 
adopted  the  constitution,  we  have  only  to  look  at  the  acts  of 
congress  immediately  consequent  upon  its  adoption.     And 
we  find,  that  at  the  first  session  of  the  first  congress,  one  of 
the  first  acts  passed,  is  ''an  act  for  registering  and  clearing 
vessels,  regulating  the  coasting  trade,  and  for  other  purpo- 
ses,'' passed  Ist  September^  1789,  containing  sobstanfialif 
the  provisions  of  the  act  of }  793.     By  this  act,  licensed  ves* 
sels  are  authorised  to  trade  from  district  to  district*    By 
what  authority  did  congress  undertake  to  regulate  the  coast- 
ing trade  ?     The  coasting  trade  is  a  term  not  found  in  the 
constitution.     It  need  not  be  contended  to  be  the  execufioo 
of  the  power  to  collect  taxes,  &c. ;  for  it  has  been  decided 
to  have  been  an  execution  of  the  power  to  regulaie  com- 
merce.    What  commerce  ?    Surely  not  foreign  commereei 
nor  among  the  Indian  tribes  ?  it  must  mean,  then,  ^com- 
merce  among  the  several  states.'^    Congress,  then,  passed 
the  act  regulating  the  coasting  trade,  andei'  the*  power  to 
regulate  commerce  among  the  several  states.     This  was  t 
contemporaneous  exposition  of  the  constitution  with  which 
all  were  satisfied ;  aod  it  was  not  then  thoo^t  that  state 
boundaries  bad  any  effect  or  influence  upcn>  tbia  kind  e( 
navigation.     It  was  not  then  thought  that  the  coasting  trade, 
or  commerce  among  the  states,  must  consist  of  voyages  from 
state  to  state  only :  that  was  the  discovery  of  later  times.  It 
was  then  thought  that  commerce  among  the  states,  meaot 
among  the  people  of  the  states  ;  that  this  commerce  wss 
internal  as  related  to  the  government  of  the   United  Slmte* 
and  its  citizens,  and  as  contradistinguished  from  foreign  comr 
merce.     It  was  at  that  time  supposed  that  the  constitution 
intended  to  guaranty  to  the  citizens  of  the  whole  VnUtd 
States  an  equality  of  commercial    rights  and   privileges. 
Hence  the  restriction  on  congress,  that  **no  preference 
shall  be  given  by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  state  over  those  of^nother ;"  and  hence,  al- 
so, the  subsequent  provision,  that  ^^  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citi- 
zens in  the  several  states.''     The  framers  of  the  coostito- 
lion  thought  it  unnecessary  to  declare  the  converse  of  die 


last  provision,  to  wit,  that  the  citizens  of  each  state  shall  be 
entitled  within  their  own  state,  to  all  the  privileges  and  im- 
munities which  citizens  of  other  states  enjoy  within  such 
state. 

How  is  this  fact  under  the  principle  contended  for  by  the 
appellants  ?  Citizens  of  other  states,  coming  from  a  port  in 
their  own  state,  have  a  right  to  navigate  freely  with  their 
steam  boats,  in  our  waters  and  from  port  to  port,  while  our 
ewn  citizens  are  excluded  from  such  navigation  from  port 
to  port,  unless  the  voyage  extends  out  of  the  state.  I  men- 
tion this  as  an  inconsistency  i^rowmg  out  of  the  construction 
contended  for.  One  leading  object  of  the  constitution  was 
to  secure  an  equality  of  commercial  rights  to  the  citizens  of 
the  general  government,  in  whatever  state  they  might  re- 
side. We  ought  not  to  forget  that  we  are  the  citizens  of  two 
distinct,  yet  connected  governments-  Each  has  its  proper 
sphere  of  action.  The  powers  given  to  the  general  govern- 
ment are  to  be  first  satisfied.  Some  of  these  powers  are 
exclusive,  and  some  concurrent ;  but  when  concurrent,  the 
provisions  of  the  general  government  are  paramount. 
Whether  powers  are  exclusive  or  concurrent,  is  to  be  deter- 
mined more  by  the  nature  of  the  power  itself,  than  by  the 
phraseology  of  the  constitution.  Under  the  old  confedera- 
tion, the  states  retained  the  character  of  independent  and 
sovereign  states  :  under  the  present  constitution,  for  certain 
specified  purposes,  the  distinction  of  states  is  partially  lost, 
and  we  become  a  single  consolidated  government.  It  is  in 
this  character  that  congress  executes  its  powers  ;  and  hav- 
ing, in  this  character,  power  to  regulate  commerce  among 
the  states,  that  power  must  necessarily  reach  the  subject 
where  it  exists  ;  and  so  far  as  navigation  is  concerned,  it 
exists  where  the  coasting  trade  exists,  and  is  therefore  sub- 
ject to  the  regulations  of  congress. 

We  are  told  that  there  isgreat  danger  of  encroachment  by 
the  general  government,  and  that  the  state  governments  will  be 
swallowed  up  by  it ;  and  therefore  that  the  state  laws  should 
be  supported.  My  answer  is,  if  such  danger  exists,  the 
states  should  not  provoke  a  termination  of  tbei?  existence, 

Vol.  lit.  ^  96 
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bj  encroacboients  oo  their  part ;  nor  should  they  submit  t« 
usurpation.  There  is  no  difficulty  in  harnnouizing.  if  each 
government  will  be  content  with  the  powers  possessed  by  it. 
Bat  why  should  we  more  apprehend  an  abuse  of  power,  or 
an  act  of  usurpation,  by  the  genera!  than  by  the  state  govern- 
ments ?  Both  arc  constituted  by  the  representatives  of  the 
people.  Every  member  of  the  national  legislature  is  a  citi- 
zen  of  some  «tate  and  of  course  feels  bis  state  pattialitiei 
and  perhaps  jealousies  ;  and  should  be  presumed,  in  tbeab* 
sence  of  proof  to  the  contrary,  equally  jealous  of  the  rights 
of  bis  constituents,  a?  the  members  of  our  state  legislatures. 
I  am  fully  sensible  of  the  propriety  of  preserving  the  sdte 
governments,  with  all  their  rights  and  powers :  but  this  is 
by  no  means  inconsistent  with  conceding  to  the  general  gor« 
emment  its  appropriate  powers. 

We  were  cautiuned  upon  the  argument,  to  beware  how 
we  admit  the  authority  of  congress  to  regulate  navigation 
within  the  waters  of  the  Hud&an,  as  we  should  thereby  ahao- 
don  the  right  to  license  ferries  and  receive  tolls  oq  our  ca* 
nals.     The  Suprenie  Court  expressly  disavows  any  autbori* 
ty  in  congress  to  interfere  with  the. purely  internal  commerce 
or  police  of  a  state.     Ferries  may  be  subject  to  the  acts  of 
congress,  so  far  as  they  are  used  for  carrying  on  the  coasting 
trade ;  but  those  ferries  which  are  the  subjects  of  state  graot, 
if  they  can  be  called  comniercial  regulations  at  all,  belong 
clearly  to  the  internal  commerce  of  the  states.     We  are  told 
that  the  grant  to  the  plaintiifs  is  only  a  ferry  from  Jllbanj/  to 
.ATew  York.     If  the  exclusive  grant  be  really  a  right  of  fenr, 
the  plaintififs  may  occupy  with  their  boats  every  fer/j  m 
the  state,  and  thus  destroy  the  rights  of  all  others.  But 
there  is  no  pvctence  for  denominating  their  grant  a  ferrv. 
To  speak  of  a  ferry  from  .ATcro- Fori  to  Alhany^  is  as  great  aa 
abuse  of  terms,  as  to  talk  of  a  ferry  ivom  J>ftw -Orleans  to  S. 
Louis  or  Piltsburs^h^  or  even  from  M'rwYork  to  lAverpool* 
Those  ferries  over  which  the  state  exercises  its  appropriate 
authority,  are  not  connected  with  the  coasting  trade;  tbey 
are  not,  in  the  constitutional  sense,  commercial  regulations. 
But  if  they  were,  they  belong  to  that  exclusively  internal 
commerce  over  which  congress  has  no  control.  Our  ri^tto 


.  ijfsgalate  navigation  upon  our  canals  rests  upon  a  still  firmer 
basis.  They  are  no  part  of  the  navigable  waters  of  the  Uni' 
ted  Staies  within  the  act  regulating  the  coasting  trade^  or  the 
constitution.  Congress  may,  indeed,  under  the  taxing  pow- 
er, impose  taxes  upon  canal  boats,  as  they  may  upon  every 
species  of  property  within  the  states  ;  but  that  gives  them 
DO  direct  power  to  regulate  the  navigation  upon  our  canals^ 
or  upon  our  inland  lakes  and  rivers.  The  authority  of  con- 
gress to  regulate  navigation  is  confined  to  our  coasts,  bays 
and  navigable  rivers. 

If  I  am  correct  in  the  views  which  I  have  taken  of  this 
subject,  an  injunction  can  not  be  granted,  whether  the  res- 
pondent carried  on  what  has  been  denominated  a  fraudulent 
intercourse  with  J^ew  Jersey  or  not.  I  forbear,  therefore,  an 
examination  of  that  part  of  the  decree  of  his  honor  the  Chan- 
cellor, which  relates  to  such  intercourse. 

But  even  if  the  conclusions  which  I  have  drawn  from  es- 
tablished premises,  be  not  admitted  as  absolutely  correct 
and  conclusive,  is  there  no  doubt  on  the  subject  ?  After 
the  highest  judicial  tribunal  in  our  country  has  said,  that  ^^  so 
much  of  the  several  laws  of  the  state  of  ^ewYork  as  prohib- 
its vessels,  licensed  according  to  the  laws  of  the  United  States 
from  navigating  the  waters  of  the  state  of  ^ezo  •  York  by  means 
of  fire  or  steam,  is  repugnant  to  the  said  constitution  and 
¥oid,'^  can  it  be  pretended  that  the  claim  of  the  appellants 
is  no  longer  doubtful  ?  The  plea  in  the  case  of  Gibbons  v, 
Ogden  distinctly  asserted  the  right  to  navigate  between  dif- 
ferent places  in  the  same  state.  This  was  part  of  the  issue  ; 
yet  the  Court  broadly  assert  the  right  of  licensed  vessels 
"  to  navigate  the  waters  of  the  United  States  by  steam  or  oth- 
erwise, for  the  purpose  of  carrying  on  the  coasting  trade,  any 
law  of  the  state  of  Jfezo-  York  to  the  contrary  notwithstand- 
ing." in  Livingston  v.  Van  Ingen^  the  late  Chancellor  Kent 
says,  ^'  injunctions  are  always  granted  to  secure  the  enjoy- 
ment of  statute  privileges,  of  which  the  party  is  in  the  act- 
ual possession,  iTnless  the  right  be  doubtful.''  This  is 
undoubtedly  the  correct  rule,  and  the  true  result  of  a^  ex- 
amination of  the  adjudged  cases. 
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ALBA!7T,         If  anj  thing  were  wanting,  in  addition  to  the  expren  and 

C^^-,^,^     unequivocal  language  of  the  Supreme  Court  of  the  Vmtti 

Steam-Boat    Stales  to  shew  that  the  appellants  have  not  a  clear  rights  fru 

ompany    jrom  doubi,  it  is  found  in  the  peculiar  situation  in  which  as 

Livin^too.    injunction  will  place  the  citizens  of  this  state.    Thej  are 

forbidden  rights,  which  are  open  to,  and  maj  be  enjoyed 

freely  by  all  the  world  beside.     If  the  injunctioD  is  granted, 

it  can  not  secure  to  the  appellants  their  mouopoly.   The 

citizens  of  other  states,  with  their  steam  boats,  have  foil 

right  to  navigate  our  waters  and  carry  on  a  profitable  bosi' 

ness,  commencing  or  terminating  their  voyage  in  their  own 

state  ;  while  our  own  citizens  must  stand  with  their  arms 

folded  and  look  on,  Unless  they,  too,  terminate  their  voyages 

without  the  state.     If  this  deplorable  state  of  things  neces- 

sarily  results  from  the  constitution  and  laws  of  oorconniry, 

it  must  be  submitted  to,  with  what  grace  we  can ;  bat  is  it 

not  a  powerful  argument  to  prove  that  the  reasooiDg  which 

leads  to  such  a  result  is  unsound  ? 

For  these  reasons,  I  am  of  opinion  that  an  injunction  ought 
not  to  be  granted  ;  and  that  that  part  of  the  decree  of  tus 
honor  the  Chancellor,  refusing  an  injunction,  beaffinned. 

For    affirm-         Bowtf  AN,  BrATTON,    BuRROWS,   BoRT,    ClARK,  CrAMER, 

re?(W8tLlr^**'  Dudley,  Earll,  Ellsworth,  Garoiker,  Krtes,  Lif- 
TERTS,  Lynde,  Mallory,  McCall,  McIntyre,  Moaoiir, 
REDriELD,  Ward,  Wooster,  Weight,  Senators,  coDCor- 
red. 

Ogden,  Senator,  gave  no  opinion. 

A  majority  of  the  Court  concurring  with  the  Chief  Jus- 
tice, it  was  thereupon  ordered,  adjudged,  and  DBcaKEni 
that  that  part  of  the  decree  of  his  honor  the  Chancellor,  ap- 
pealed from  be  affirmed,  with  costs,  jrc« 
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ACTION. 

It  The  endonmnent  und  delivery  of  a  pro- 
iiiittory  note  to  a  bank,  on  its  reqaest,  is  a 
sufficient  consideration  for  an  undertaking, 
on  the  part  of  the  bank,  to  charg^e  the  en- 
dorser by  a  regular  notice  of  non-pay- 
ment ;  and  if  they  neglect  to  do  this,  the 
holder  or  owner  of  the  note,  to  whom  the 
promise  is  made,  may  maintain  an  ac- 
tion ag;ainst  them,  and  recover  damages 
for  the  neglect.    Bank  of  Vliea  v.  Sfnedei. 

662 

2.  A  coont  for  such  neglect  would  be  good 
as  a  count  for  a  misfeasance,  the  receipt  of 
the  note,  and  neglect  to  perform  the  un- 
dertaking, being  properly  a  mismana|;e- 
ment  of  the  business  undertaken.  The 
acceptance  of  the  note  Uy  the  bank,  may 
well  be  considered  the  first  step  in  the  ex- 
ecution of  the  contract,  and  no  other  con- 
sideration is  necessary.  id 

See  Legacy,  1.    Maintenance  and 
Champerty. 

ADMISSIONS. 


ADVERSE 

See  Ej€ 

ADVER'i 

See  Execution,  I 
h 

AFFi: 

See  Attorney,  1, 
&.  Evidence, 
Venue. 

AG 

See 

AORE 

See  Maintenance! 
Specific  P 

ALl 


See  Evidence,  9  to  1 5. 


See 


AMENDMENT. 

1.  Jadgment  and  execution  by  A  a^fainst 

B,  but  by  accident  the  record  wai  not  fi- 
led ;  then  jadgfoient  and  execution  in  fa^ 
Tor  oTC  against  B.  Both  executions  be- 
ing levied  on  the  same  personal  property, 
whi^  was  sold,  and  the  avails  paid  over, 
by  order  of  this  court,  in  certain  portifms, 
to  A  and  C,  before  the  latter  discovered 
that  A'a  judgment  was  imperfect.     Then 

C,  on  discovering  this,  applies  for  a  pref- 
•renoe  as  to  the  whole  of  the  money.  This 
was  denied,  and  on  A*s  application  he  wa;^ 
allowed  to  file  his  record  nunc  pro  tuncy  it 
appearing  that  his  execution  was  first  levt 
ied,  and  C  having  full  notice  of  A^s  ju^dg- 
uent,  before  his  (C's)  judgment  was  ob- 
t^ned.     ChiehesUr  v.  Cande.  39^ 

2.  The  doctrine  and  cases  as  to  amending; 
judgments,  by  Mr.  J^itehtU^  argttendo^ 
sanctioned  by  the  court,  in  Hart  v.  Rejf' 

42,  no<e  (o) 

See  Bail.    Slander,  4. 


APPEAL. 


1.  It  is  erroneous  for  a  court  of  common 
pleas  to  proceed  as  a  court  of  error,  on  ap- 
peal from  a  justice,  and  try  the  cause 
without  jury,  even  though  both  parties  e- 
lect  this  form  of  trial.     Cowen  t.  Bwk* 

343 

?.  Though  on  appeal,  pursuant  to  the  stat- 
ute, (test.  47,  e/i.238,«.  36,  37)  the  jus- 
tice do  not  file  his  return  till  after  the  first 
day  of  the  term  of  the  common  pleas  next 
after  the  appeal ;  they  ought  not  to  quash 
the  return*  but  proceed  thereon  when  the 

,    return  comes  in.    KelUtggy  Ex  parte.  372 

3.  The  fact,  that  the  costs,  were  paid  to  the 
justice,  need  not  be  eudorsed  on  the  ap- 
peal bond.  id 

4.  The  notice  of  appeal  served  on  the  jus- 
tice, pursuant  to  the  act,  {tett,  47,  ch.  238, 
«.  36)  did  not  state  that  the  party  appeal- 
ed to  the  court  of  common  pleaji  of,  &c,  but 
the  appeal  bond  recited  that  the  appeal 
was  to  that  court ;  and  the  justice  made  a 
return ;  held  regular.    Clarke^  Ex  parte. 

379 

$,  It  seems  the  party  can  not  object  that  the 
notice  of  appeal  is  defective,  but  this 
liee  with  the  justice  only.    If  lie  deem 


himself  sufficiently  informsd,  sad  ntan 
accordingly,  it  ii  enoUgfa.  H 

See  Witness,  5. 

APPEARANCE  AT  THE  CIRCUIT. 

See  Practice,  IS. 

ABITRAMENT  AND  AWARD. 

1.  The  arbitration  bonds  wsre  dated  ^tf> 
gwt  21*1, 18ia  and  the  awaid  w  dited 
AugUMt  23</,  1813,  andrsciledboodidaled 
the  2Ut  of  August,  latt  past  :htU,\iat  tit 
correct  recital  were  neee88iry,il«bould 
be  construed,  in  support  ef  the awtd,  to 

.  refer  to  <he  day,  t.  e,  the  2\H  lattfut^ra- 
stead  of  the  montfi,  t.  e.  Avgutt,  Uit  ^ 
Brown  v.  Hankerton,  ^^ 

2.  Where  the  award  WIS,  thatHdwoMde. 
liver  *«  taid  farm  to  B,  tos.  tnd  thit  B 
should  pay  H  certain  moneyi ;  hdi  ttat 
the  delivery  of  the  fann  «•»  t  considen- 
tion  for  the  money,  and  the  awsri  beinj 
uncertain,  in  not  describing  the  fium  Ij 
reference  or  otherwise,  the  avw4  of  w 
money  was  also  void.  * 

3.  If  that  part  of  the  award  ^lA  ii  Toid, 
is  so  connected  witii  the  rest,  ss  to  »8k* 
the  justice  of  the  case,  lh<  award  is  Twd 
for  the  whole.  ^ 

ASSESSMENT  OF  DAMAGES. 

Sec  Damages,  3,  4, 

ASSIGNEE. 

1.  An  asssignee  of  a  chose  in  action  takes  it 
subject  to  all  equities  existing  »?»«^ 
it  at  the  time  of  the  assigmpcot,  tho^?* 
he  have  no  notice  of  such  equity.  C/jomi- 
berlin  v.  Day,  ^ 

2.  Where  W  purchased  a  judgment  of  C 
against  D,  without  notice  that  D  h»d  pre- 
viously  purchased  a  judgment  agsinst  C  ; 
held,  that  D  might,  notwilhstimdin?'  f 
off  his  judgment  sq  purchased,8gauBtlh? 
judgment  in  favor  of  C.  * 

3.  Assignee  of  a  judgment  against  the  plaia- 
tiff,  allowed,  on  motion,  to  set  it  off  sea^-' 
the  judgment  in  favor  of  the  plaintiff  • 
gainst  the  assignee.  '^ 

S^e  Husband  and  Wire. 


See  Execution,  5* 

ASSUMPSIT. 

^ee  Maintenance  and  Champertj. 
Partnership.     Warranty,  1. 

ATTACHMENT. 

Sn  Costs,  5.     Jurisdiction.     Jury, 
3.     Practice,  5  to  8. 

ATTORNEY. 

1.  On  mdving  to  set  asi(}e  proceedings 
against  an  attorney,  for  irreg^uUrity,  be- 
cause they  were  as  against  a  common  per- 
son, the  attorney  need  not  state,  in  his  af- 
fidarit,  that  he  was  a  praetiting  attorney, 
&c.    CaU  V.  Gregory,  22 

t.  But  it  is  enough  that  be  swear  he  was  an 
attorney,  which  throws  it  upon  the  other 
party  to  shew  that  he  had  not  practisect 
within  the  year.  id 

3.  Construction  of  the  act,  (1  A  L  417) 
prohibiting  an  attorney  to  buy  a  chose  in 
action,  for  prosecution.  To  bring  an  at- 
torney within  the  act,  there  must  have 
been  an  intent  to  proseoute.  JViUianu  y. 
Matthews.  252 

4.  An  attorney,  or  other  officer  of  the  court, 
is  never  privileged  from  arrest,  when  sued 
with  another,  Siough  during  the  actual 
sitting  of  the  eDt»t».and  during  his  attend- 
aneeatooart.    Oayr.Rogert.  368 


AUTHORITY. 

See    Devise.     Executors  and  Ad- 
ministrators. 

AVOWRY. 

See  Distress. 

AWARD. 

&e  Arbitrament  and  Award* 
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BAIL. 

Special  bail  cannot  object  to  an  amendment 
of  the  ae  eiiam.    Blue  ▼.  Utoui.  354 

See  Practice,  5  to  8.    Witness,  4, 
5. 

BANK. 

See  Action,  1,2.     Statute,  S. 

BILL  OP  EXCEPTIONS. 

1.  Exceptions  to  a  judge's  or  court's  opin- 
ion should  be  noted  down  upon  the  trial, 
or  they  can  not  be  used  in  a  bill  of  excep- 
tions.   Skiphard  ▼.  White.  33 

2.  On  settling  the  bill,  notice  of  time  and 
place  when  and  where  this  is  to  be  done, 
should  be  given  to  the  defendant  in  error. 


3.  Otherwise  the  Judge  or  court  will  not 
be  compelled  by  mandamus  to  execute 
the  b  11.  id 

4.  And  if  executed,  it  will  be  set  aside     id 

5.  W^henever  a  bill  of  exceptions  is  signed, 
under  circumstances  wherein  the  supreme 
court  would  nc»t  compel  its  execution  bj 
mandamus,  it  will  be  set  aside  on  motion. 

id 

6.  General  rule  as  to  friToUus  bills  of  ex- 
ception. 439 

Sec  Costs,  17.  Rule. 

BILL  OF  SALE. 

See  Fraud. 

BILLS  OF  EXCHANGE  AND  PROM^i 
ISSORY  NOTES. 

See  Promissory  Notes. 
BOND. 

1.  A  surety  is  not  liable  beyond  the  penalty 
of  his  bond.     Clark  v.  Bush.  15r 

2.  The  rule  seems  to  be  the  same  af  to  the 
principal.  id 


3/ The  English  and  American  cases  upon 
these  two  heads  oonsidered.  id 

See  Bond  and  Warrapt  of  Attorney. 
Bond  to  perform  Covenants. 
Release.     Usury. 

BOND  &  WARRANT  OF  ATTORNEY- 

1.  The  jadg^meot  and  proceedings  in  enter- 
ing up  a  judgment  in  one  term  can  not  be 
made  to  relate  to,  »nd  be  entiUed  as  of 
a  term  preceding*    Bennel  v.  Davits    68 

2.  And  where  a  bond  and  warrant  of  attor- 
ney to  confiess  judgment  were  executed 
by  two,  on  the  10/A  jiprm  1824,  and  one 
of  them  died  on  the  \4th  Jiprily  a  judgment 
entered  thereon  during  the  subsequent 
Maa  term,  as  of  the  preceding  Fekrtutry 
term,  was  set  aside  as  irregular.  id 

BOND  FROM  GOALER  TO  SHERIFF. 

Set  Pleas  and  Pleading,  20  to  30. 

BOND  OF  INDEMNITY. 

See  Release. 

BOND  TO  PERFORM  COVENANTS. 

1.  In  an  action  on  a  bond  for  the  perform- 
ance of  covenants,  and  an  assignment  of 
breaches,  the  execution  will  not  be  set 
aside  for  a  mere  informality  of  the  verdict 
in  not  assessing  damages  for  the  breach^ 
but  referring  the  damages  to  the  deiention 
of  the  debt.    Updegroff,  Matter  of.  31 

2.  Debt  on  bond  to  perform  covenants-— is- 
sue and  verdict  for  plaintiff,  but  no  assign- 
ment of  breaches  nor  assessment  of  dama- 
ges by  the  jury ;  the  plaintiff  may  after- 
wards assign  breaches,  and  have  his  dama- 
ges assessed  upon  a  writ  of  inquiry,  under 
the  statute,  {sess,  36,  eh,  66,  8.  7,  1  R.  L- 

518.)i2ogers  v.  Coleman,  ^'^ 

3.  Of  the  writ  of  inquiry  to  assess  damages 
after  demurrer,  &c.  upon  a  bond  to  per- 
form covenants.  62  note  (a) 


CALENDAR. 

Where  there  are  several  issues  in  law  joined 
at  different  times,  in  the   same  cause,  its 


order  on  tha  calendar  is  determined  by 
the  date  of  the  first  issue.  GwmU  ▼. 
Stewart-  U 

CANALS. 
See  CoDBtitational  law,  20, 31. 
CASE. 
See  Practice,  12. 

CERTIORARI. 

1,  A  return  to  a  certiorari  will  bewtisife, 
if  it  be  drawn  by  the  attorney  for  the 
plaintiff  in  error.     Fox  v.  Johnm-     ^ 

2.  On  certiorari,  the  defendant  can  not  com- 
pel a  return.     Marsh  v.  Easlnuau      5S 


3.  His  course  is  to   non  pros  the  \ 
error,  if  he  does  not  cause  a  retora  tc  » 
made. 

4.  The  return  to  a  certiorari  most  cootiis* 
complete  history  of  the  proceedio?  w  tt- 
aelf— not  by  reference  to  the  affidavit « 
which  it  is  founded.    Jtfonnv.Swifl    6» 

5.  An  affidavit  for  a  certiorari  mnit  not  \)e 
entitied  in  this  court     JVicAoiJ  ▼•  C««<«: 

34a 


CHAMPERTY. 

See  Maintenance  and  Champerty. 

CHOSE  IN  ACTION. 

See  Attorney,    3.     Hasbaad  and 
Wife, 

CHOSE  IN  POSSESSION. 
See  Husband  and  Wife. 
COASTING  TRADE. 
See  Constitutional  law,  U  to  21. 
COLLECTION  OF  COSTS. 
See  Costa,  5* 
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COMMERCE. 

See  Constitational  La^r,  f  1  to  21. 

COMMISSIONERS  OF  LOANS. 

See  Mortgage. 


CONDITION* 

The  words, «  and  these  presents  are  upon  this 
condition^'*  r^s.  that  the  lesue  shaU  wfftr  the 
teuor  to  enjoy  a  way  reserved,  through  the 
demued  premisesj  without  obitruction^  are 
sufficient,  in  a  darable  lease,  to  make  the 
estate  a  conditional  one,  -without  an  ex- 
press claose  of  re-entry ;  and  if  the  way 
be  obstructed,  ejectment  lies.    Ja^kton  v. 

See  Lease* 

CONFESSIONS. 

5ee  Eviclence,  9  to  15. 

CONSENT  RULE. 

See  Ejectment,  5. 

CONSIDERATION. 

See  Action,  1,  2.     Fraud  and  Un- 
due Influence,  4,  10,  11. 

CONSTITUTIONAL  LAW. 

• 
1.  The  act  to  suppress  duelling^,  passed  J^on, 
6,  1816,  {test,  40,  ch,  I)  which  declares 
that  any  person  convicted  of  challeneinf 
another  to  %bt  a  duel,  &c.  ♦*  shall  be  in- 
capable of  holding;  or  being;  elecled  to  any 
post  of  profit,  trust  or  emolument,  civil  or 
military,  under  this  sUte,  is  constitutional ; 
and  a  conviction  and  judgement  of  disqual- 
ification under  it,  are  therefore  legal  and 
TaUd.    Barker  v.  The  People,  686 

2.  The  provision  in  the  constitution  of  the 
United States^\h?A  cruel  and  unusual  pun- 
ishments shall  not  be  inflicted,  is  a  res- 
triction upon  the  g;ovemment  of  the  Uni^ 
ted  States  only ;  and  not  upon  the  govern- 
ment of  any  state.  tVf 


3.  The  conttitution  of  the  United  Stat( 
does  not  regulate  the  punishment  of  crim< 
against  a  state.  ii 

4.  The  state  ^gislatures  can  not  establish  ai 
bitrary  exclusions  from  office,  or.  any  geii 
eral  regulatiens,  requiring  qualificatioi; 
which  the  state  constitution  has  not  requi 
red.  i! 

5.  The  power  of  the  state  legislatAre,  ii 
iM  punishment  of  crimes,  is  not  a  speeii 
grant  or  limited  authority,  but  a  part  •: 
the  legislative  or  sovereiga  power  of  tl 
state,  to  maintain  social  order,  and  to  tal 
life,  liberty,  and  all  the  rights  of  hot: 
when  the  sacrifice  is  necessary.  i  > 

6.  The  provision  in  the  state  constitutioi 
that  the  judgment  upon  impeachment  sha  1 
not  extend  farther  than  a  removal  froi  i 
office,  and  disqualification  to  hold  office, 
a  restriction,  not  as  authority.  u 

7.  The  power  of  the  state  legislature,  ov<  i 
crimes,  is  a  power  to  prodnoe  the  end  h  \ 
adequate  means.  *  1 1 

8.  But  there  are  numerous  regulations  i ; 
the  constitution,  which  operate  as  restrit 
tions  upon  this  power.  i  i 

9.  Examples,  i  i 

10.  Eligibility  to  office  is  not  so  secured.  Ic  • 
fliction  of  disqualification  to  hold  office,  i  i 
a  punishment,  is  not  incompatible  wit  i 
that  part  of  the  constitution  which  pre  • 
vides  that  each  house  shall  be  the  judge  c  ' 
the  qualifications  of  its  own  members,  t  ' 

11.  The  acts  of  the  legislature  of  this  state 
granting  to  RoUrt  R,  Livingston  and  Rol 
ert  Fulton  the  exclusive  navigation  of  a1 
the  waters  within  its  jurisdiction,  wit! 
boats  moved  by  fire  or  steam,  for  a  tern 
of  years,  are  repugnant  to^that  elause  of  th 
constitution  of  the  United  States^  whid 
authorizes  congress  to  regulate  commerce 
so  far  as  those  acts  prohibit  vessels  licen 
sed,  according  to  the  laws  of  the  Unitei 
States,  for  carrying  on  the  coasting  trade 
from  navigatiog  those  waters  by  means  o 
fire  or  steam.  JV.  R,  S,  Boat  Company  v 
Livingston,  712 

12.  The  terms  *'  coasting  trade,**  mean  com- 
mercial intercourse,  carried  on  between 
difi9»rent  districts  in  different  states,  differ- 
ent  districts  in  the  same  qtate,  or  different 
places  in  the  same  district,  on  the  sea  coast, 
or  on  a  navigable  river.  id 
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13  The  poirvr  (•  i*cg:qiatc  eoi  i 
the  states,  cooferr^  by  the  : 
tatioQ,  extends  to  the  coast 

14.  What  it  meaDt  by  the  i 
oommerce  of  the  sUte." 

16.  The  eoDststutioQ  of  I 
•liould  be  so  constraed  i 
the  grreat  objects  for  w' 
avoidiDs  the  two  exlir 
strict  ooastructioii. 

16.  Commereial  defects  f  ^ 
lederatioQ  coosidered  I 
the  federal  coostiiuti!              i 

17.  The  powers  g^iver 
erameQt  are  to  be  ^  > 
these  are   exolusir 

and  wheq  coqcuri  i 

the  genera]  goven  i 

18.  For  certain  pu 
eminent  is  a  sin;  i 
this  chwraeter  f- 

•ry. 

19.  Congren  ht 

power  of  refv 

fere  with  the  f  i 

far  as  they  i  i 

^pasting  trad 

fO.  Nor  can  th 
tioo  upon  '  1 

rivers. 

81.  Bat,  and  i 

tM<H^n|d 


5ef  Co 

id 


See 


ax^A/j:.fm>* 


ttot  eKteod  to  the  feci  of  covDiel,  fte.  bat 
is  confined  to  the  incijental  ezpeDaes  of 
the    referees.    Oay  y.  Faiterton.  29 

V.  A  motioa  to  stey  proceedingB  in  a  second 
scut,  till  the  costs  of  a  former  suit  for  the 
flame  canse  are  paiJ.,  is  in  seasoo,  if  made 
at  a&iiy  time  while  the  Utter  is  in  ^  coarse 
of  Litigation.    Jackton  ▼.  Miller.  Si 

B»  Thus,  the  court  will  hear  it  after  yerdict 
for  the  plaintiff  in  the  second  eause,  sab- 
jeot  to  the  opinion  of  the  court,  and  n.  case 
|aaadf>  amd  noticed  for  argument  by  the  de« 
ieodant.  44 

••  Where  the  en^nal  plaintiff  is  a  mm- 
resident  of  this  state,  his  attorney  is  liable 
to  pay  the  cost^  of  setting  aside  an  attach- 
ment for  irreg^ularity,  granted  against  the 
flheri^  for  i^ot  bringing  in  the  body.  The 
IPtMiple  ▼•  Manhf  334 

>0.  The  people  are  merely  a  nominal  party, 
and  the  case  is  within  the  spirit  of  the  13th 
rule  of  Januatjf  term,  1799.  id 

%\*  "Where  a  verdict  is  set  aside,  on  the 
ground  that  it  was  against  the  weight  of 
evidence,  this  should  been  payment  of 
costs  by  the  party  against  whom  the 
jory  found.    Jaekton  v.  Thunton,        349 

12.  A  plaintiff  recorering  at  the  ctrcnit  for 
a  iresfftss  under  Ihe  statute,  (1  R.  L.  5^25- 
6,  s.  39}  a  sum  which,  when  trebled,  a- 
mounts  to  len  than  f  50.  i«  not  entitled  to 
recover  treble  costs.  Hoibrowk  v.  Sehoon' 
maker.  346 

13.  A  justice  has  jqrisdiction  of  such  an  ac- 
tion. It  seems,  therefore,  that  it  does  not 
necessarily  involve  e  question  of  title  to 
land.  44 

>4.  In  an  action  arising  ex  ewitrattu^  against 
several  defendants,  some  of  whom  succeed* 
and  others  have  a  verdict  against  them, 
the  termer  are  not  entitled  tp  costs.  Jivery 
Y.  Vurtiu.  369 

15.  In  the  court  pf  common  pleas  of  the 
city  of  jyVip- Fbrik  the  plaintiff  has  costs, 
though  he  recover  less  than  |50,  if  his  re- 
eovery  exceed  |^.  And  this  though  the 
action  might  have  been  brought  before  ^ 
justice  of  the  peace.    Vtsfi  L»ew  y.  Kinf^. 

375 

|6.  Double  costs  are  net  allowed  of  course 
to  the  defendant  in  error,  on  affirming  the 
judgment ;  but  it  should  be  shewn  that 
the  exeeotioB  wm  actuaUj  deUyed  by  the 


writ  •f  wwrx  tad  this  ili^iild  be  proved 
to  the  taxing  oflUcer  before  he  is  warranted 
in  doubUng  the  costs,  within  t|ie  statute, 
(1  li,  /..349,  s.  14.)    Stime  v.  BurL  379 

17.  VVhere  a  judgment  is  reversed,  oi|  error 
to  the  common  pleas,  upon  a  bill  of  ex- 
ceptions talEen  there,  costs  should  be  taxed 
for  the  bill  at  the  common  pleas  rata  only* 
Clarlfe  v.  Rathbun.  3a0 

18.  Where  a  suit  was  brought  in  theC.  P. 
and  removed  by  the  defendant  into  the  su- 
preme court  by  ftabeoi  corpus,  and  the 
plaintiff  neglected  to  follow  the  suit  here, 
but  brought  another  action  for  the  same 
cause  in  the  C.  P.  held^  that  the  court  be- 
low might  stay  the  proceedings  oi'  the 
plaintiff  in  the  second  suit,  till  the  costs  of 
tbe  first  were  paid.  Stone^  Ex  parte*    390 

19.  Case,  for  obstructing  a  stream,  and 
flowing  the  plaintiff's  land.  Plea,  the 
general  issue.  The  deffsadant,  on  the 
trial,  gave  evidence  to  shew  that  he,  and 
those  under  whom  he  claimed,  had  89 
obstructed  the  stream  for  20  years.  Ver- 
dict for  the  plaintiff,  |90.  HtUt,  that  he 
was  entitled  tp  supreme  court  costs,  at 
the  title  to  the  fteehold  ifas  drawp  ia 
question,  within  the  statute,  (1  /L  L,  ?44, 
s.  4.)     Tunnieliff  Y.  Lawjfer.  389 

20f  Motion,  by  several  different  defendants, 
on  one  set  of  affidavits,  in  divers  causei, 
at  the  suit  of  the  same  lessors  of  the  plaii^P 
tiff ;  opposed  on  one  set  of  affidavits  enti- 
tled in  all  the  causes,  aqd  the  motions  de^r 
nied  with  cosU.  Hefd^  that  there  should 
be  only  one  taxation  in  all ;  the  servicee 
of  the  attorney  and  counsel  for  the  plain- 
tiff to  be  taxed  as  if  there  were  only 
one  cause,  but  clerl(^  fees  to  be  allowed  ia 
the  several  causes,  according  to  Bovee  ▼• 
Tfiompwn,  (9P  John.  274.)  Jaekton  r. 
Oanuey.  ^ 

$€€  Appeal,  3.  .  Jadgment  as  in 
case  of  Doo  siiity  1|  2.  Practice, 
16,  17. 


POSTS,  COLLECTION  OF* 
jSee  Costly  5. 

COSTS  DOUBLE. 
$M  Coata,  I,  Id. 
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COSTS,  STATING  PROCEEDINGS 
TILL  PAYMENT  OF. 

See  Costs,  2,  7,  8,  1 8. 

COSTS,  TAXATIOr^  OF. 

See  Coats,  3,4,6,  17,20. 

COSTS,  TREBLE, 

See  Costs,  12,  13. 

COST?,  WHEN  DEFENDANT  RE- 
COVERS. 

Seg  Costs,  14. 

POSTS,  WHETHER  COMMON  PLEAS 
OR  SUPREME  COURT. 

See  Costs,  19. 

COURT  OF  COMMON  PLEAS. 


higfhest  maiket  price  of  those  artidei  it 
any  time  lielween  the  note  faUin;  doe 
and  the  time  of  the  triaL  West  ▼.  ffntf* 
worth.  99 

2.  So  in  trover,  the  damag;e9  are  mearared 
by  the  highest  price  intermediate  the  time 
of  conversion  and  trial.  H 

3.  Where  the  general  money  conots  are 
joined  with  one  on  a  promissory  not«  ia 
the  same  deciaratioi^  it  ia  erroneoos  ibr 
the  clerk  to  assets  the  damagee,  withoot 
first  entering  a  nolU  prosequi  u  tetiie 
money  county.  Beard  ▼.  f^an  fVtelUe.  335 

4.  In  soch  a  case,  the  defendant  can  not  cenin 
pel  the  plaintiff  to  enter  a  nalk  ■ 
and  it  is  at  his  option,  to  a 
g[es  by  a  jury,  though  his  daira  be  foonded 
on  the  note  alone.  id 

See  Bond  to  perform  CovenaDti. 
iDterest    Sberiff,  3. 


DECLARATION. 


See  Appeal,  1 ,  2,  3,  4,  5.     Costs, 

15.   Habeas  Corpus.  Mandamus,    See  Picas  and  Pleading,  7,  8,  19,, 
"      "  '  20,  31,  32. 


1,  2.     Witness, 

COURT  or  EQUITY. 

See  Fraud  and  undue  Infiuence. 
Husband  and  Wife.  Injunction. 
Parties.     Specific  Performance. 

COURT  O*"  ERRORS. 

See  Practice,  26  to  30- 

COURTS  OF  JUSTICES  OF  THE 
PEACE. 

Bee  Appeal,  Certiorari,  Costs,  13* 
Jurisdiction. 

CRIMES. 

See  Constitutional  Law,  1   to   10, 
Larceny. 

DAMAGES. 

1.  In  assumpsit  on  a  note  payable  in  specific 
articles,  the  measure  of  damages  is  the 


DEED. 

%,  A  deed  gfiren  by  a  sheriff  upon  a  previ- 
oas  sale  on.  execution  relates  back  to,  and, 
in  judgment  of  law,  is  executed  at  Uw 
time  of  the  sale.    Jackton  v.  Ramtt^,    75 

2.  Where  there  are  diners  aeta  concorreat 
to  make  a  conveyance,  estate  or  other 
thing,  the  origiiyil  act  shall  be  prelerrpd ; 
and  to  this  the  other  act  shall  bare  rela- 
tion, id 

3.  Cases  supporting  this  rule  considered ; 
and  applied  to  a  deed  executed  more  than 
4  years  after  the  sheriffs  sale.  id 

See  Ejectment,  5,  Executon  and 
Administrators,  4«  Fraud  and 
undue  Influence.  Pleas  and  Plea- 
ding, 1  to  4. 


DEMURRER. 


See  Pleas  and  Pleading,  5. 
ence,  2. 


Refer- 


&c  Pleas  and  Pleading,  18,  19* 
DEPUTY  SHERIFF. 
See  Execution,  6,  7. 
DEVISE. 

1.  H  made  his  wiU,  by  which  he  devised 
his  house,  &c.  to  his  wife,  and  a  comforta- 
ble mainteDance  to  her,  out  of  the  income 
of  his  real  estate,  so  long  as  she  remained 
his  widow  ;  to  his  two  sons,  E  and  /,  the 
use  and  improvement  of  all  his  real  estate, 
except  their  mother's  maintenance  during 
her  natural  life;  and  directed  that  after 
her  decease,  all  his  real  esUte  should  be 
sold  ;  and  gave  to  his  two  sons,  E  and  /, 
150/.  a  piece,  and  to  his  5  sons  all  the  rest 
of  his  estate  of  aU  kinds,  to  be  equally  di- 
vided between  them,  and  appointed  L,  A 
and  his  son  /,  executors  for  the  purposes 
in  his  will  mentioned.  L  and  D,  stran- 
gers to  the  family,  alone,  proved  the  ^ill^ 
and  took  upon  themselves  its  execution. 
The  testator  died,  leaving  a  widow  and 
his  5  sons,  and  the  children  of  a  deceased 
daughter.  The  widow  having  died,  /, 
having  also  died  without  issue,  and  E  and 
another  son  having  died  leaving  issue,  the 
two  executors,  L  and  A  «>ld  the  real  es- 
tate.  Held,  that  the  objects  of  the  testa- 
tor, having  been,  in  a  great  measure,  de- 
feated, and  his  intentions  in  giving  the 
power  frustrated,  the  power  itself  failed  ; 
and  the  sale  was  consequently  void,  so  far 
as  it  depended  upon  the  power  ;  but  the 
two  surviving  sons  having  also  conveyed 
all  their  interest  to  the  grantee  of  the  ex- 
ecutors ;  held,  that  their  conveyance  pass- 
ed  2-5  of  the  real  estate  ;  that  the  power 
being  inoperative,  the  real  estete  descend- 
ed t  o  the  heirs  at  law.  Sharptteen  v.  Til- 
lou.  6^^ 

2.  The  purposes  of  a  testator,  in  giving  a 
'  power  by  his  will  to  sell  real  estate,  must 

be  ascertained  from  all  the  provisions  of 
the  will ;  and  the  objects  of  the  power 
must  be  considered  in  connexion  with  the 
power  itself.  w^ 

3.  A  power  to  sell  real  estate  in  a  will, 
fails  when  its  objects  are  unattainable,    id 

4.  Where  one  directs  his  executors  to  sell 
land,  it  seems  this  is  a  naked  authority, 
not  coupled  witli  an  interest.  There  is 
no  estate  vested  in  the  executors  as  such ; 


power  wouia  noi  survive  ai  common  luw. 
(Opinion  of  the  svqpreme  court,  not  connd* 
ered  oti  error.)  id 

5.  //  seems,  that  the  11th  sec.  of  the  act  con- 
cerning wills,  (\  R.  L.  366)  merely  pro- 
vides for  the  case  of  an  executor  who  re- 
fuses to  act ;  but  where  executors  are  di- 
rected to  sell  the  land,  thus  having  a  na- 
ked authority,  if  one  die,  though  he  never 
qualified  as  executor^  the  power  is  gone. 
lid)  id 

6.  It  seems,  that  Where  land  is  devised  to  ex- 
ecutors to  be  sold,  the  survivor  or  survi- 
vors might  sell  at  common  law.(u2)  id 

DISTRESS. 

1.  The  13th  section  of  the  act  eoocemingf 
distresses,  &c  giving  a  right  to  distrain 
goods  within  a  certain  time  after  they  are 
removed,  is  confined  to  the  continuance  of 
the  lease,  or  the  continuance  of  the  laud- 
lord's  right  and  the  tenant's  possession. — 
Xhough  the  landlord's  right  continue,  if  ' 
the  tenant's  possession  have  ceased,  there 
can  not  be  a  distress,  within  that  section, 
of  the  tenant's  goods  removed  off  the  de- 
mised premises,  though  such  distress  be 
made  within  30  days  after  the  rent  fell 
due.    Burr  v.  Van  Buskirk.  263 

2.  An  avowry  of  taking  goods  off  the  demi- 
sed premises,  for  rent  arrear,  should 
show  affirmatively,  that  such  possession 
continued,  if  the  lease  have  expired,  or  it 
will  be  bad  on  general  demurrer.  id 

3.  The  13th  section  of  the  act  concerning 
distresses,  &c.  (1  R.  L.  437)  as  amended 
by  the  act,  <sess.  43,  ch.  194,  s.  7)  author- 
izes the  taking  of  goods  which  are  remo- 
ved off  the  demised  premises,  within  30 
days  after  the  rent  for  which  they  are  dis- 
trained falls  due  ;  but  they  can  not  be  dis- 
trained for  rent  which  fell  due  more  than 
30  diiys  previous  to  the  distress.  id 

4.  The  common  law  did  not  allow  a  distress 
off  the  premises.  ^         id 

5.  Previous  to  a  distress  for  rent  in  the  city 
of  Jfew-York,  the  landlord  must  file  an 
affidavit  with  the  clerk  of  the  city  and 
county,  that  the  rent  distrained  for  is  due, 
according  to  the  act,  (sess.  38,  ch.  153.)  id 

5.  The  avowry  must  aver  that  this  was  done, 
or  it  will  be  bad  on  demurrer.  id 

6.  An  avowry  sabstantially  bad  in  part,  is 


DBO  lor  uie  ^rooie.  a.  g,  in  ui  STDWiy 
for  reDt  arrears  df  taking  ^oda  off  the 
demised  premisei,  if  eifly  a  part  of  the 
rent  arowed  for  ii  the  subject  of  diitxesi, 
the  aTowry  is  bad  for  the  wh^e.  id 

DOUBLt  COSTS. 

See  Costs,  1,  16. 

DRUNKENNESS. 

See  Specific  Performance,  9* 

DUELLING. 

See  Constitutional  Law,  1  to  10* 

E 

EJECTMENT. 

.  1 .  In  ejectment^  an  objection  can  not  be  made 
at  the  bar  that  the  plaintiff  failed  at  the 
trial  to  make  out  a  title,  unless  such  ob- 
jection was  preyiously  made  at  the  trial. 
Jackson  ▼.  toUint.  89 

S.  Oue  daiming  under  a  deed  from  a  judg- 
ment debtor  has  net  such  an  adverse  pos- 
session as  will  avoid  a  conveyance  execu- 
ted by  a  purchaser  under  an  execution 
upon  the  judgment.  Jaekion  v.  CoUiiu.  89 

3.  In  ejectment,  where  the  declaration,  ver- 
dict and  judgment  are  general,  the  plain- 
tiff may  take  possession,  at  his  peril,  to  any 
extent  which  he  chooses,  under  the  writ 
ofhak.fae.  posseuionem^  subject  to  be  put 
right  by  the  court,  if  he  takes  too  much. 
Jackson  v.  Rathbone.  291 

4.  But  where  the  judgment  is  upon  a  spe- 
cial verdict,  describing  the  premises,  the 
plaintiff  is  confined  to  such  location,  in  the 
first  instance,  and  the  sheriff  may  refuse  to 
give  him  possession  beyond  it.  id 

5.  Where  2  defendants  are  sued  jointly  in 
ejectment,  they  have  no  right  to  enter  into 
separate  consent  rules  in  the  name  of  each 
alone.    Jackson  v.  StiUs.  356 

6.  Several  demises  added  in  ejectment  on 
payment  of  eosts,  it  appearing  that  the 
lessors  sought  to  be  adied  had  a  subeist- 
ing  legal  title.    Jackson  y.  Trams.       356 

7.  A  defendant  in  ejectment,  though  he  set- 
tled under  color  of  a  bonajide  purchase  oa 


a  miUtary  lot,  may  be  tUTMa  out  of  p«i. 
session,  without  pay  for  hii  impreveaieBti^ 
within  the  statute,  (1  R.  £,.308,1.8,4; 
3  fV.  &  S.  399  ;  sess.  26,  dk-  78,  i.  2)  aa- 
less  he  shew  that  he  settled  then  befen 
the  Bth  day  of  J3pi  O,  1813,  when  the  Isit 
act  concerning  lands  in  Uu  miiitary  tmd 
passed.    Jackson  v.  C/uqtmmi.  390 

See  Costs,  5.  Pleas  and  Pleading,  1 
to  4. 

EUGIBILlTY. 
See  Constitutional  Law,  1  to  10' 

ELIZORS. 

See  SberiS;  ]  to  4. 

EQUITY. 

See  Husband  and  Wife4 

ERROR. 
See  Costs,  16,   17.     Eyidence,  15. 
Practice,  16,  17,  18,  19,  22,23, 
24,  ^6, 37, 28, 29,  30.  Reference, 
4. 

ESCAPE. 

!•  A  prisoner  enjoying  the  jail  limits  oudsr 
a  bond  of  surety,  conditioned  that  he  disU 
remain  a  true  and  lawful  prisoner,  trss 
arrested  on  a  charge  of  felony,  and  ooa- 
mitted  to  close  con&emettt ;  and  whQe  st 
confined,  broke  the  gaol  smd  escaped: 
heid,  that  the  surety  was  not  liable. 
Bratffbrd  v.  Consauhu.  IS 

See  Pleas  and  Pleading,  30  to  30. 
EVIDENCE. 

1.  Rule  made  that  the  defendant  d^ont 
deeds,  which  he  relied  on  in  defence  of  an 
ejectment  brought  against  him,  in  the 
clerk's  office  of  M.  to  the  end  tlmt  the 
plaintiff  might,  with  witnesMs,  inspect  the 
Jadtson  v.  Jones.  17 


2.  Thi^  rule  made  on  affidavit  of  the  lessor 
of  the  plaintiff  that  he  expected  thoa  to  be 
enabled  to  prore  the  deeds  foigeries.     id 


3.  The  judgment  of  a  court  oi  < 
jurisdiction,  directly  upon  a  point,  is  < 
elusive  between  the  same  parties,  upon  tfaa 
same  matter  coming  direcUy  in  question  in 
another  suit.    Oardsitr  v.  Budiec      Itl 


4.  And  this,  tvheU^r  if  be  pleaded,  or  givea 
in  eyidehce  under  the  general  issue.      id 

5.  It  18  condiisiye,  whether  it  appear  upon 
the  face  of  the  record  in  the  former  suit, 
that  the  skme  knatter  was  tried  and  passed 
upon,  or  not.  ,  id 

l5.  tf  it  was,  in  fact,  so  tried,  without  this 
fact  appearing  of  record,  the  pioper  course 
is  to  give  the  record  in  evidence,  and  then 
prove,  by  parol,  thai  the  matter  did  arise, 
and  was  tried  upon  the  pleadings  in  the 
record.  ttf 

7.  Where  B  sued  G  upon  b  promissory  note 
in  the  marine  court,  and  G  pleaded  the 
general  issue,  witl>»  notice  that  the  note 
wa«  given  upon  the  fraudulent  sale  of  a 
vessel  by  B  to  G,  which  was  the  question 
tipon  the  trial,  and  the  verdict  was  for  the 
defendant ;  and  afterwards  B  sued  G  in  the 
common  pleas,  upon  another  note  given 
upon  the  same  purchase  ;  held^  that  upon 
the  trial  of  the  second  cause,  the  record 
and  proceedings  in  the  first  were  conclu- 
sive evidence  of  the  fraud,  and  were  a  con- 
clusive bar  to  the  second  action  ;  that  the 
proper  course  was  to  give  the  rect)rd  of 
the  marine  coUrt  in  evidence,  and  then 
shew  by  parol  evidence,  (t;.  g.  by  the  jus- 
tice who  tried  the  first  cause)  that  the 
sam^  question  had  been  tried  before  him. 

id 

is.  Whether,  in  atsnmpsii,  a  former  trial  for 
the  same  cause  may  be  given  in  evidence 
under  the  general  issue  P  Qt^r«.  id 

9.  The  acts  or  admissions  of  executors  are 
not  evidence  against  heirs  or  devisees. 
Osgood  Y.  Manhattan  Co.  611 

10.  Thus,  a  petition  to  the  surrogate  by  exe- 
cutors, for  a  sale  of  real  estate  of  their  tes- 
tatrix, accompanied  with  a  sworn  account 
of  the  personal  estate,  is  not  evidence  to 
shew  the  insolvency  of  the  ancestor  at  the 
time  she  conveyed  the  real  estate  in  ques- 
tion to  certain  persons,  in  an  action  by  a 
creditor  against  her  heirs  and  devisees, 
seeking  to  shew  that  such  conveyances 
were  voluntary  and  fraudulent,  whereby 
the  subject  of  them  became  assets  in  the 
defendants'  hands.  id 

11.  Even  a  judgment  against  executors  is 
not  evidence  against  the  heir.  id 

12.  To  make  the  confessions  of  one  man  evi- 
dence against  another,  they  must  have  a 

joint  interest  in  possession.  id 


13.  The  eonfeition  of  a  grantor,  or  his  exe** 
cutors,  after  the  grant,  are  not  admissible 
in  evidence,  to  prejudice  the  rights  of  the 
grantee.  id 

14.  Whether  the  coiiferaion  of  one  of  a  cor<^ 
poratibn  aggregate  be  evidence  against  the 
company  ?     Qt*«re.  id 

is.  If  improper  evidence  be  given  in  the 
court  below,  though  it  be  merely  cumu- 
lative, the  judgment  will  be  reversed,    id 

16.  When  the  court  will  cotnpel  the  party 
to  produce  papers,  for  the  purposes  of  evi- 
dence. .    Brush  V.  Gibbom  18,  note  (a.) 

See  Legacy,  2.     Patnership,  2. 
Promissory  note,  1 4.  Witness* 

EXCEPTIONS. 

See  Bill  of  Exceptions. 

EXECUTION. 

1.  After  a  Ji.  fa.  hasbe*»h  levied,  the  plain- 
tifi'can  not  withdratv  it,  and  issue  a  ca.  sa. 
Cutler  V.  Coher,  30 

2.  A  judgment  creditor  has  no  right  to  re- 
deem under  the  3d  section  of  the  act  of 
April  12lh,  1820,  (sess.  43,  cA.  184)  unless 
his  judgment  be  a  lien  on  the  land  which 
he  seeks  to  redeem.    Hurd,  Matter  of   tUs 

3.  it  cannot  be  a  lien  where  the  land  of  ftic 
debtor  is  sold  and  conveyed  either  by  I'neJ 
debtor  or  by  the  sheriff,  before  the  judg- 
ment of  the  creditor  claiming  to  redeem  is 
docketed.  id 

4.  And  though  it  be  insisted  that  the  sairt 
was  fraudulent  and  void  as  to  crcditoti^ 
the  court  will  not  try  this  question  on  mo- 
tion; id 

6.  Land  passes  by  a  general  assignment  vn^ 
der  the  insolvent  act,  and  a  creditor  \vIiOi« 
judgment  against  the  insolvent  is  perfeccd 
after  the  assignment  has  no  lien  ;  and, 
therefore,  cannot  redeem  within  thr  net, 
(sess.  43,  eh4  184^  j.  3.)  Marsh,  Mat/ft  ' 
of.  Gl>. 

6.  A  deputy  sheriff  may  complete  an  execu- 
tion by  sale  and  conveyance,  after  the 
sheriff  goes  out  of  olfce,  provided  the  ex- 
ecution was  levied  before,  Jackson  v. 
Collins,  yj 


Vol.  IIK 


ea 


7.  A  deputy  inario  if  no  u  piamun  m,  or  u- 
sig^nee  of  a  judgment,  may  purchase  under 
an  execution  thereon  directed  to  his  prin- 
cipal, a 

8.  Where  a  iberiff  levied  on  a  horsa  under  a 
Jl,  fa.  and  conveyed  him  to  the  plaintiff 
in  &e  Ji,  fa,  who  directed  him  to  return 
the  horse  to  the  defendant,  which  he  did, 
and  left  him  there  in  the  defendant's  pos- 
session, who  sold  the  horse  to  R,  who  sold 
him  to  B.  who  puschased  6ona  ./!<{(,  with- 
out notice  of  the  levy,  from  whom  the 
aheriff  took  him,  and  solcl  him  at  auetioa 
under  the  execution  ;  the  first  sale  to  R, 
was  also  bonafde  and  without. notice  of 
the  levy  ;  in  an  action  by  B.  agaiost  /?. 
upon  a  breach  of  the  implied  warranty  of 
tftle,  htld^  that  B,  was  entitled  to  recover. 
Reu>  V.  Barber,  372 

9.  Merely  leaving  property  levied  upon  in 
the  possession  of  the  defendant  in  the  exe* 
otttion,  though  with  the  plaintiflPs  consent, 
is  not,  per  se.,  fraudulent,  either  as  ag^ainst 
subsequent  creditors  or  purchasers.        id 

10.  Otherwise,  where  the  sheriff  is  directed 
to  delay  the  execution  or  sale.  id 

11.  A  sheriff,  who  advertises  for  sate  on  but 
one  execution,  can  not  sell  under  that  and 
another  execution,  coming  subsequently 
to  his  hands,  by  virtue  of  the  same  adver- 
tisement   Matter  ofMascraft,  334 

12.  On  a  sale  of  lands^  the  whole  purchase 
money  should  be  inserted  in  the  certificate 
of  sale.  ^ 

See  Amendment,  1,  2.  Bond  to  per- 
form Covenants,  1.  Ejectment, 
3,4,7.  Mandamus,  1.  Prac- 
tice, 16,  17.     Sheriff,  4,  5. 

EXlSCUTORS  AND  ADMINISTRA- 
TORS; 

1.  A  contract,  by  an  administratrix,  to  con- 
vey lands  of  her  intestate,  when  a  sur- 
rogate's order  for  that  purpose  shall 
be  obtained,  does  not  vest  an  interest, 
though  an  order  be  afterwards  obtained. 
Bridgewater  v.  Brw^fUld.  299 

^  Such  a  contract  is  void,  and  incapable  of 
being  enforced  either  at  law  or  in  equity, 
both  because  the  administratrix  has  no  in- 
terest, and  as  beio^  contrary  to  the  policy 
of  the  act  authorising  administrators  to 
sell  the  real  estate  of  their  intestate,      id 


^  An  admiiiiscraunr  naa  no  mtflmc  ui,  or 
control  over  the  real  estate  of  his  intes- 
tate ;  and  though  after  a  ooatract  to  sett 
land  when  a  surrogate's  ofider  shall  be  ob- 
tained for  that  purpose,  an  order  be  MtQ- 
ally  obtained,  the  administrator  takes  no 
beneficial  interest,  which  ewt  enoie  t» 
make  the  contract  binding,  even  if  it  were 
not  contrary  to  the  policy  of  the  lav.     H 

4.  The  oases  which  hold  that  where  ooeepo- 
veys  without  title,  and  afterwards  be- 
comes owner,  this  shall  enure  to  the  bene* 
fit  of  the  grantee,  mean  that  the  grsnlor 
must  acquure  a  beneficial  interest  ia  tbe 
premise  sold,  not  a  mere  naked  aathonty 
to  sell.  ii 

See  Devise,  Evidence,  9  to  t$. 
Legacy,  4. 

FACTOR. 

y  Letters  of  instruction  from  a  meichalt 
to  bis  consignee  and  factor,  not  exprody  ^ 
mentioning  a  price  below  which  goods 
consigned  for  sale  shall  not  be  sold,  bat 
merely  communicating  a  belief  that  tbe 
excellent  quality  of  the  gooda,  will  cob- 
mand  a  certain  price,  and  expressing  it  ss 
the  sum  confidently  expected  to  he  rea- 
lized on  a  sale,  will  not  be  construed  ss 
fixing  the  minimum  price  at  which  tbe 
goods  shall  be  sold  ;  and  a  sale  far  a  lesi 
•-  sum  by  tbe  factor,  in  good  fiuth,  and  with- 
out negligence,  will  not  be  deemed  a 
breach  of  instructions,  nor  render  the  &c- 
tor  liable  in  damages.  Vimma  v,  Bcr- 
day.  tSl 

2.  Though  a  factor  disregard  his  instrnctioas, 
the  principal,  after  advice  of  this  fret, 
ought  to  dissent,  and  give  notice  of  his 
dissent  in  a  reasonable  time ;  othervise, 
bis  assent  to  his  (aotor's  acts  will  be  pre- 
sumed, id 

FEES. 
See  Costs.  Sheriff,  5.   Witness,  3. 

FEME  COVERT. 

A  /«me  covert  nuiy  be  imprisoned  on  a  eo.  jr. 
with  or  without  her  husband  ;  though 
otherwise  as  to  mesne  process.  Jt^Kwhy 
<v.  Davis  et  ux,  33^ 

See  Husband  and  Wife. 
FIERI  FACIAS. 
See  Execution. 


FORFEITURE. 
See  Lease. 

FRAUD. 

S»  The  possession  of  |i:ood8coDtiniiiQg  in  (lie 
vendor  after  sale,  is  not  conclosive,  but 
only,  prima  facie^  eviJenpe  of  fraud  as  to 
creditors,  and  may  be  explained.  Busell 
T.  Hopkim,  166 

2.  It  is  a  snfficient  explanation  that  the  sale 
was  bona  Jide^  and  for  a  valuable  consider- 
ation, and  that  the  possession  of  the  ven- 
dor was  in  pursuance  of  some  arreement 
not  inconsistent  with  honesty  in  Uie  trans- 
action :  as  where  a  tenant  sells  oxen  to  his 
landlord,  in  payment  of  rent,  upon  an 
agreement  thtt  the  former  should  retain 
them  to  work  his  &rm.  id 

3.  So  where  D.  mort^g^ed  a  mare,  and  vari- 
ous other  personal  chattels,  to  H.,  to  se. 
cure  an^  honest  debt,  but  retained  possets- 
ion  of  the  mare,  with  JET*  consent,  in  order 
to  settle  and  close  D's  business  as  consta- 
ble, he  having^  no  other  horse,  and  also 
retained  possession  of  the  other  articles  to 
(tarry  on  his  business  ;  held^  a  sufficient 
explanation,  and  that  this  was  not  fraydu-r 
lent  as  to  creditors.  a 

4.  A  bill  of  sale  of  chattels^  declaring  that 
it  is  to  secure  a  debt,  and  providing  thaK 
cm  payment  of  the  debt  by  the  articles  or 
otherwise,  the  surplus  and  remaining  ar- 
ticles shall  be  released  to  the  vendor,  is  a 
mortgage  ;  and  possession  of  the  chattels 
continuing  in  the  mortgagor,  i0  not  evi^^ 
dence  ol  fraud.  id 

English  and  American  cases  collated  and 
considered,  upon  the  question,  whether 
the  possession  of  goods  remaining  with  the 
vendor  be,  in  any  case,  more  than  prima 
fane  evidence  of  fraud  as  to  creditors,  and 
whether  this  may  not  in  all  cases  be  ex- 
plained.    189  to  206  note  (1.) 

See  Execution,  8  to  10. 

FRAUD  AND  UNDUE  INFL,UENCE. 

1.  W.  a  man,  74  yeiirs  of  age,  owning  a  con- 
siderable real  estate,  the  father  of?  chil- 
dren, and  whose  wife  was  sickly  and  irri- 
table, was  troubled  f(V  several  years  with 
dissensions  among  his  children  about  the 
management  of  his  property,  his  wife  ta- 
king part  with  all  his  children  on  one 
Mde«  except  Wm.  and  J.  two  of  his  sons, 


wh<)  took  part  with  him  ;  and  the  dissen- 
sions ran  so  high  that  the  mother  vnd  the 
children  who  took  part  with  her,  departed, 
leaving  W.  and  his  two  sons  Wm.  and  J. 
in  possession  of  the  property,  the  manage- 
ment of  which  was  confided  by  their  fa- 
ther to  them,  as  it  had  been  for  some  tim« 
before  the  family  was  broken  up.  W. 
was  credulous  and  easily  led  by  Wm.  and 
shortly  after  his  wife  left  hiro,  he  was 
sued  in  a  Justice's  Court  for  her  board ; 
and  on  asking  Wm's  advice,  Wm.  told  him 
that  if  he  intended  giving  him  any  thine 
he  wished  he  would  do  it ;  that,  as  he  and 
his  mother  were  conducting,  he  would 
toon  have  nothing  to  srive.  W's  fears  be- 
ing alarmed  by  a  belief  that  his  wifii 
would  di«8i pate  his  property,  in  order  to 
place  it  beyond  the  reach  of  debts  Which 
she  mi^bt  contract,  he  was  induced  to  con* 
vey  most  of  his  real  and  personal  estate 
to  these  two  sons,  in  fee,  amounting  to 
more  than  |9000,  and  a  farm,&c.  to  Wm. 
in  trust  for  another  son  ;  but  which  trust 
was  declared  by  parol  only.  Though  ha 
had  before  declared  an  intention  te  give 
all  his  estate  to  Wm.  and  J.  by  way  of  ad- 
vancement ;  and  though  they  executed 
to  him  a  bond  and  mortgage  to  secure  his 
and  his  wife's  maintenance,  and  f50  a  year, 
&c  during  their  lives ;  yet,  heldy  that  the 
conveyance,  executed  nnder  such  circum- 
stances, was  void,  as  being  caused  by 
fraud,  undue  influence,  and  unfounded  a- 
larm,  excited  or  countenanced  by  Wm. ; 
and  being  also  for  an  inadequate  consid- 
eration; and  though  J.  might  have  had 
no  part  in  bringing  it  about ;  yet,  hdd^ 
'  that  it  was  also  void  as  to  him.  Whelan 
V.  Wheliin.  537 

2.  To  warrant  relief^  for  any  oause,  in  a  oonit 
of  equity,  (e.  g.  undue  influence  in  pro- 
curing a  conveyance)  it  must  be  stated  in 
the  bill ;  but  the  charge  need  not  be  di- 
rect ;  it  is  suflicient  i^  on  a  hearing  opoa 
the  pleadings  and  proofb,  the  ground  oT 
reliefcan  be  gathered  from  an  examina- 
tion of  the  whole  bill,  id 

3.  A  conveyance  obtahied  by  children  from 
a  father  will  not  be  sanctioned  by  a  court 
of  equity,  if  it  appear  to  have  been  caused 
by  an  abuse  of  ccunildence  reposed  by  him 
in  his  children,  who,  for  the  purpose  of 
procuring  it,  took  advantage  of  his  aee, 

~  imbecility  and  partiality  for  them,  Uke 
conveyance  being  also  for  an  inadequate 
consideration.  id 

4.  A  conveyance  by  a  father  74  years  of  age, 
bis  wife  being  nearly  70  years  of  age,  and 
m  delicate  health,  to  his  two  sons,  of  real 
and  personal   estate   woj-th   more   than 


f  9000,  taking'  from  his  sons  a  1)0d<}  and 
mortgage  to  secure  his  and  his  wife's 
maiatenance,  and  an  annuity  of  $50,  du- 
ring their  lives  ;  held^  to  be  for  a  consid- 
eration grossly  inadequate  ;  it  not  appear- 
ing to  be  intended  as  an  advancement,    id 

3.  If  a  representation  be  made  by  one  to  an- 
other who  is  going  to  deal  iu  a  matter  of 
interest  upon  the  faith  of  that  representa- 
tion, the  ibrmcr  «ba}l  make  it  good.         %d 

6.  He  who  bargains,  in  a  matter  of  advan- 
tage, with  a  person,  placing  confidence  m 
him,  is  bound  to  show  that  a  reasonable 
use  has  been  mAde  of  that  coafidcnce.      it$ 

7.  One  falsely  supposing  hi?  estate  ip  danger, 
conveys  it  to  his  sons,  who  know  that  it  is 
not  ii^dapger,  but  peglect  to  set  the  gran- 
tor right  ;  this  concealment  is  a  sufBcicnt 
ground  for  avoiding  the  conveyance,      id 

8.  Where  a  grant  is  made  by  an  aged  fa- 
ther to  his  children  with  whom  he  lives, 
wto  have  the  management  of  his  proper- 
ty, and  in  whom  he  reposes  particqlar  con- 
fidence, if  a  court  of  equity  sees  that  any 
firtsor  stratagems,  or  any  undue  meani<, 
or  the  least  speck  of  imposition,  or  the 
least  icifU'lla  of  fraud  entered  into  ihQ 
bargain,  it  will  avoid  the  grant.  id 

9.  A  deed  procured  by  fraud  or  undue  in-: 
fluence  is  void  and  will  be  set  aside  in 
equity,  not  only  as  against  the  one  who 
practiced  the  fraud  or  exerted  the  influ- 
ence, but  as  to  third  persons  who  have  ac- 
quired interests  under  it,  though  they  may 
be  perfectly  innocent ;  thus  undoing  the 
whole  transaction.  id 

iO.  Marriage  is  a  valuable  consideration; 
and  fi  voluntary  deed  ceases  to  be  so,  if  a 

>  marriage  be  induceit  by  its  provisions; 
butitshpuld  appear  in  evidence  that  it 
was  tlie  cause  of  the  marriage.  The  mere 
fact,  that  one  holding  a  voluntary  convey- 
ance of  property  marries,  will  not  make 
the  conveyance  goo^l.  id 

\  1.  Whether  a  marriage  induced  by  a  con- 
veyance or  settlement  obtained  by  fraud  or 
undue  influence  will  make  it  good  ?  Quere. 

id 

•\'i.  All  persons  concerned  in  the  demand, 
or  who  may  be  affected  bytlic  relief  pray- 
etl,  ought  to  be  parties  to  a  bill  in  equity, 
if  within  the  jurisdiction  of  the  court  ;  but 
to  a  bill  filed  against  one  to  set  aside  a 
deed  of  bargain  and  sale  of  land  absolute 
on  its  face,  though  the  parties  agreed  by 
parol  that  it  should  be  in  trust  for  another, 
the  latter  need  not  be  made  a  party  ;  for 
the  trust  not  beiog  declared  by  writing, 
*i5  vq^d.  id 


13.  A  trast  must  be  manifested  and  proTtd 
by  writing,  or  it  is  void  within  the  stalttte 
of  frauds.  t4 

FRAUDS,  STATUTE  OF. 
See  Trust. 


GAOL  LIBERTIES. 
See  Escape* 

GOODS  SOLD. 
*See  Paptnersbip. 

H 

HABEAS  CORPUS. 

A  cause  being  removed  by  habeas  corfnt 
from  the  common  pleas  to  this  court,  ibe 
former  have  no  jurisdiction  till  aprcr^ 
dendo  filed ;  and  tiU  this  be  done,  asj 
pro<3eeding  in  the  cause  in  the  court  be- 
low is  irregular.     Smith,  fMittr  cf.      2f^ 

Sec  Costs,  18. 

HABERE  FACIAS  POSSESSIONEM, 
See  Ejectment,  3,  4. 

HUSBAND  AND  WIFE. 

1.  The  wife^s  equity,  as  it  is  called,  can  sot 
be  disposed  of  by  the  husband,  witboat 
first  making  a  suitable  provision  for  ber 
support.     XJdaXl  v.  Kenuty,  590 

2.  Though  the  wife  should  join  the  hnsbnd 
in  the  assignment  of  it,  this  will  not  reo- 
der  the  disposition  valid,  she  being  as  in- 
fant.  id 

3.  The  only  way  in  which  she  can  herself 
dispose  oi  it,  is  by  consent  in  coort,  or  out 
ol  court,  on  an  adequate  provision  beii^ 
m^de  for  her.  ii 

4.  Otherwise  as  to  a  wife's  choses  in  possess- 
ion, or  in  action  Of  ^e  former,  the  hus- 
band is  absolute  owner  by  the  marriage  ; 
and  so  of  the  latter,  when  reduced  into  his 
possession.  vi 

6.  It  seems,  that  when  the  property  of  the 
wife  is  the  subject  of  an  action  at  law, 
equity  will  not  interfere,  by  injunctioQ  or 
otherwise,  so  as  to  prevent  the  hoabaui^ 


getting  possCMioQ  till  be  make  proper  pro- 
vision for  his  wile.  id 

p.  But  if  the  aid  of  a  court  of  equity  be 
necessary  to  (enable  the  husband  to  get 
possession  of  his  wife^s  property  the  court 
will  see,  when  he  comes  there  for  that  pur- 
pose, that  he  first  make  a  suitable  provis- 
ion for  her  ;  or  it  will  interfere,  at  her 
suit,  to  prevent  his  getiing  possession,  in 
any  way,  till  such  provision  is  made.       id 

y.  So  of  the  general  assignee  ot  the  husband, 
by  his  own  act,  with  or  without  valuable 
consideration,  or  by  operation  of  law.     id 

|B.  So  of  ^  specific  assignee  for  valuable  con- 
sidet  ation,  with  or  without  notice  of  the 
wife''s  equitable  claim.  id 

•9.  Cases  on  the  three  last  heads  considered 
in  chronological  order,  by  Savage,  Ch.  J . 

id 

}0,  In  all  these  cases,  ^e  extent  of  the  pro- 
vision for  the  wife  improperly  the  subject 
of  reference  to  a  master,  and  must  depend 
on  circumstances ;  and  the  husband,  or 
his  assignee,  is  entitled  to  what  remams 
after  provision  made.  id 

11.  The  general  rule  is,  that  the  interest  or 
income  of  the  wife's  equitable  property, 
may  be  received  by  the  husband,  while 
he  lives  with  and  maudtains  her.  id 

12.  But  if  he  neglects  to  do  this  ;  or  if  he 
ran  away  with  and  married  her  while  she 
was  a  ward  of  the  court ;  or  has  shewn  in- 
capacity to  manage  his  concerns,  or  a  dis- 
]>osition  to  squander  his  wife's  property, 
the  court  will  direct  the  interest  to  be  paid 
to  her,  or  to  a  trustee  for  her  benefit,      id 

%%  While,  howcvGr,  he  has  a  righl  to  re* 
ceiye  the  intfiresi  or  iai;iirfie  of  his  wite*a 
property,  he  may  transfer  thut  right  to 
another  tor  valaa.ble  cotisjiilcrati^ini,  whf> 
shall  not  be  holdeii  tu  acoouut  tu  the  wilbf 
especially  it  such  ri^hl  of  the  hubbacid  ur 
a^ssignee  be  tsmcLiuELed  by  an  order  uf 
court.  id 

I4i  It  aeems,  that  inadeqiiacj  of  pHce.  atouc, 
is  Dot  II  sutficient  ground  tor  setting  a  con- 
tract aside.  id 

15,  Bunk  Etock  was  settled  by  b  father,  by 
deed  declnriiig  a  trust  iu  favnur  of  [us  iu- 
faat  daughter,  and  bf  an  order  of  the 
court  df chancery, was  plhoed  in  the  hand^ 
or  ihe  assistant  register  of  that  court,  fw 


trustee  to  execute  t^e  trust  in  her  favour. 
She  married,  and  an  order  of  the  court 
was  made  io  pay  the  dividends  of  the  stock 
to  the  husband.  Within  a  year  after  the 
marriage,  and  while  she  was  an  infiint, 
she  and  her  husband  transferred  the  stock 
for  a  valuable  consideration,  the  assignee 
knowmg  at  the  same  time  of  the  dee  \  of 
settlement  and  the  infancy  of  the  wife  ; 
whereupon  an  order  was  made,  thai  the 
dividends  should  thereafter  be  paid  to  the 
assignee  till  the  wife  came  of  age,  or  the 
further  order  of  the  court.  On  a  bill  fi- 
led, by  the  wife,  against  the  husband  and 
assignee,  the  court  of  chancery  declared 
the  assignment  null  and  void,  so  far  as  it 
respected  the  wife^s  equity  ;  and  decreed 
that  the  assignee  should  account  for  the 
dividends  received  by  him  under  the  or- 
der. And,  the  husband  laving  misbeha- 
ved himself,  the  dividends  were  directed 
%o  be  paid  to  the  wife,  until  she  came  of 
age.  with  Uberty  for  her  then  to  apply 
for  such  suitable  provision,  out  of  the  pro- 
perty, as  inight  be  determined  on  the  usual 
reference  to  a  master.  On  appeal  to  the 
court  of  errors,  the  decree  was  affirmed, 
except  so  much  as  directed  the  assignee 
to  account  for  dividends  received  anterior 
to  the  decree  ;  and  the  wife  in  the  mean 
time  haying  come  of  age,  the  record  was 
remitted  with  directions  to  the  court  be- 
low to  make  the  proper  refer«ace,  and 
deterniine  what  would  be  a  suitable  pro- 
vision ;  the  overplus,  if  any,  to  be  paid  to 
the  assignee.  And  the  chief  justice  inti- 
mated,^ in  delivering  the  opinion  of  the 
court,  that  if  the  wife  had  no  fortune  be^ 
side  the  stock,  which  was  ^8000,  the  whole 
would  not  exceed  a  reasonable  provision* 

id 

See  Feme  Covert*      Maintenance 
and  Champerty- 


I 

INJUNCTION. 

An  inj  unction  should  not  begraated,  in  er- 
dvr  to  iiLecQre  a  claim  to  statute  privilege^^ 
if  tho  right  be  doubtful.  ^,  jR,  Steam 
Bmt  Com^m^f  v,  Livin^mn^  713 

IMFR0VXMENT3- 
See  Ejectment]  'h* 

LNqUEST  BY  DEFAULT  AT  CIUCUIT. 

Stt  Practicej  13. 


?l» 


INQUIRY,  WRIT  OP. 

See  Bond  to  perform  Covenants, 
2,  3. 

INSOLVENT. 

1.  To  ATmil  himself  of  a  disefaat^  of  (he  peri 
fOD  from  imprisonment,  the  defenaeot 
thonld  plead  tuch  dischai^^;  or  he  may 
flve  it  in  evidence  on  the  txtal,  and  if 
foond  Talid,  this  findings  should  make  a 
]part  of  the  postea,  on  which  a  medifted 
Judgment  may  be  entered.  But  where 
this  course  was  overraled  by  the  circuit 
jttdge,  and  the  plaintiff  did  not  express  a , 
desire  to  contest  the  discharge  at  the  cir« ' 
dritf  nor  impeached  it  by  affidavit,  on  mo- 
tion, in  the  supreme  court,  to  have  the 
judgment  qualified,  the  motion  was  gran- 
ted.   Boberlton  v.  CroweU.  13 

IB.  On  an  application  Ibr  a  discharge,  under 
the  act  to  abolish  imprisonment  for  debt 
in  certain  cases,  (sest^  42,  ch.  101)  and  or- 
der for  10  weeka'  advertisement  to  credit- 
ors, and  a  publication  of  oql;^  6  weeks,  and 
then  an  ofder,  by  mistake,  tor  assignment, 
-which  is  made,  the  second  order  is  a  nulli- 
fy, being  made  without  jurisdiction,  and 
the  commissioner  may  refuse  to  sign  the 
discharge.     IMderuood^  matter  of,         59 

X  A  discharge  under  the  act  for  giving  re« 
lief  in  cases  of  insolvency,  (1  R,  L,  464, 
^  f.  9,)  passed  April  Wh,  1813,  is  a  bar 
to  an  action  on  a  contract  made  in  this 
f  late  subsequent  to  that  di^y.  Haytnond 
T.  Mer£hariU  147 

4,  A  prpmissory  n^tiable  note  given  for  an 
antecedent  debt,  is  not  absolutely  an  ex- 
tiognishment  of  that  debt ;  but  an  action 
nay  still  be  maintained  for  the  original 
consideration,  pro?ided  the  note  be  lost, 
«r  produced  and  canceled  at  the  trial,  id 

JP.  Where  such  antecedent  debt  w^s  .con- 
tracted in  this  state,  subsequent  to  the  act 
Ibr  giving  relief  in  cases  of  insolvency ; 
and  a  negotiable  note  was  afterwards  giv- 
en for  that  debt  in  the  state  of  Vermont  ; 
bald,  that  a  discharge  under  that  act  was 
a  bar  to  an  action  on  the  note,  the  original 
consideration  of  which  might  be  iiu^uired 
^nto  in  reference  to  the  ^ischai-g^^  id 

6.  An  inventory  and  affidavit  of  a  debt,  made 
hy  an  insolvent,  before  a  commissioner,  in 
order  to  obtain  his  discharge,  (which  is 
granted)  under  the  insolrent  act,  is  a  suf- 
Soient  acknowledgment  to  take  the  debt 
cut  of  the  statute  of  limitations.  Brum 
Y^WiUoekt,  159 


7.  An  action  on  a  note  givco  f^,  6^  18)2, 
just  before  the  repeal  of  the  iosolreot  vi 
of  1811,  which  was  repealed  FA.  14, 1812, 
ia  barred  by  a  discharge  under  the  imdl- 
vent  act  of  AprU  12,  1813.  a 

6.  The  act  for  the  relief  of  debion,  wilk 
respect  to  the  imprisonment  of  their  per- 
sons, (1  /2.  X.  348,  4L  4i  exteoda  todebt- 
ors  in  execution  on  judgments  ibondsdoa 
wrongi  as  well  as  on  c^niraeU;  e.g,oika 
tOMOuU  and  batttrif,  BtOfU  ▼,  JUnm 
Court.  965 

See  Execution,  5. 

INSURANCE- 

1.  The  contract  in  a  valued  policy,  is  (o  ps| 
the  assured  the  whole  valuation,  if  the 
subject  of  the  policy  be  lost ;  and  the  vii* 
nation  in  the  policy  is  conclusive  as  to  the 
amount  of  recovery,  if  the  subject  be  Is^ 
by  the  perils  insure  against,  unless  there 
be  fraud  or  imposition  ia  fix^Eig  the  tsIqs. 
WkUney  v.  Am,  Int.  Co,  210 

2.  Where  the  insurance  t^as  of  goods,  ?shi- 
ed  at  ^14,000,  on  board  a  ship,  and  the  re- 
turns of  thowe  goods  on  a  voyage  out  and 
home ;  and  the  goods,  in  the  coune  of  the 
voyage  refund,  were  delivered  to  L,  upon 
his  advance  of  |(7,000,  and  his  receipt, 
promising  to  answer  drafts  of  the  aseurtd 
to  |3|000  more  ;  the  goods  to  be  sold  bj 
L,  for  his  reimbursement,  and  the  proceeds 
remitted  to  the  assured  ;  and  the  |7.000 
were  vested  in  a  return  cargo,  together 
with  |1G2l,  for  which  he  drew  on  C  ms- 
king,  in  the  whole,  an  investment  to  |8469,- 
85  ;  and  h  paid  the  draft  as  he  had  agreed ; 
and  the  return  cargo  was  lost  by  Che  per- 
ils ii^ured  against  \  and  the  outward  car- 
go, ou  actual  sale,  did  not  bring  enough  to 
reimburse  L,  by  $4680,^6,  for  which  be 
drew  on  the  assured ;  held,  that  tlie  as- 
sured was  entitled  to  recover,  as  for  a  total 
loss,  the  1 14,000  and  interest.  id 

9*  ^nt  it  would  be  otherwise,  if  part  only  of 
the  value  of  the  gooda  had  been  invested 
in  the  return  cargo.  id 

See  Pleas  and  Pleading,  5  to  19. . 

INTEREST. 

1.  Rule  for  casting  interest  where  the  bon^^ 
is  payable  by  insta2mentS|  and  the  interest. 


tboQCh  it  rdtM  frftm  the  (^te^  ia  iMt  de- 
mandabld  tUI  the  instalment  falls  due,  and 
k  payment  is  made  on  an  instaltnen^  not 
due  and  payable.  IVUHafm  v.  Houghta" 
Hng.  86 

3.  On  the  1j<  of  JUa^,  1812,  the  president, 
&e.  of  the  Reruseiaer  Glass  Ftutory^  a 
company  engag:ed  eztensiTely  in  the  man- 
ufaetare  of  g:la88,  entered  into  co-pa rtner- 
ahip,  flnr  a  year,  with  R  and  A,  two  stock* 
boklers,  in  oonductio^  the  concern,  R  and 
A  to  make  the  necessary  adtrances  in  mon* 
<By,  and  receive  interests  On  the  U/  of 
Jtf^g^,  1813,  the  company  appointed  R  their 
i;eneral  ^^nt^  large  adFances  beihg^  neces- 
sary to  carry  on  their  business.  No  sala- 
ry was  agreed  on  ;  bnt  a  previous  agent 
had  received  a  salary  of  f  1250  per  an- 
num, and  this  was  no  more  than  a  reason- 
able compensation  for  R's  services,  while 
agent,  until  the  factory  was  destroyed  by 
fire,  on  the  ^Jtfoy,  1815.  R  continued 
agent  from  the  \st  Moy^  1813^  till  hisdeath* 
in  AugutU  182 If  residing  in  the  vicinity 
of  bis  principals,  who  occasionally  met  at 
bis  house.  During  the  period  of  hitf  agen- 
cy, he  made  necessary  cash  advances  in 
and  abouf  carrying  on  the  concerns  of  the 
company,  to  more  than  |100iOOO,  which  he 
had  charged  in  an  account  of  more  than 
fiOO  items,  and  had  received  in  cash  nearly 
the  same  amount,  which  he  credited  in  the 
aame  book,  in  upwards  of  700  items. 
He  never  rendered  any  account  to  the 
company  ;  nor  did  he  apprize  them  that 
they  were  in  arrear  until  the  %dJan,  1819, 
when  he  was  requested  by  one  or  more  of 
the  directors  to  present  his  account ;  which 
request  was  afterwards  repeated  by  one 
or  more  of  the  directors,  but  never  com* 
plied  with.  On  his  death,  his  personal 
representative  claimed  interest  on  the  ad- 
vances, as  well  as  on  the  salary  or  com- 
pensation for  his  services.  Htld^  that  she 
should  recover  interest  upon  the  advances 
to  the  2<2  Jan*  1819,  when  he  was  request- 
ed to  make  out  his  account,  but  not  after. 
Held^  also,  that  she  should  not  recover  in- 
terest on  the  salary.  Reid  v.  Rtnu,  Olass 
Factory,  393 

3.  As  a  general  rule,  interest  is  allowable  on 
cash  advances,  though  they  rest  in  the 
form  of  a  mutual,  current,  unliquidated 
account,  H 

4.  Whether  such  charges  come  strictly  with- 
in the  definition  of  an  account .'    Quere. 

id 

5.  Interest  is  not  allowable  on  an  onUquida* 
ted  account  for  work  and  labor.  ttf 


6.  The  English  md  AdieHean  tueM  exam* 
ined  at  large,  by  the  court  and  counsel,  in 
reference  to  the  folUwii^  heads  t  h  Inte« 
rest  on  money  lent.  3.  On  money  paid, 
^c.  or  advanced.  3.  On  money  had  and 
received.  4.  On  money  due  for  work,  la« 
bor  and  services.  5.  For  goods,  kc.  sold 
and  deliveired.  6.  On  open,  current,  unli- 
quidated accounta  7.  On  an  account  sta- 
ted, or  balance  struck.  8.  The  general 
principles  upon  which  interest  is  charge- 
able, id 

7.  General  rule  of  the  supreine  court,  as  to 
easting  interest,  where  partial  payments 
are  made  at  different  times,  with  the  A- 
merican  eases  on  this  subject  generftlly^ 

87,  note  (a) 

See  Usury* 


JUDGMENT. 

See  Amendment,  I,  2.  Assignee., 
Bond  and  Warrant  of  Altomey. 
Judgment  as  in  Case  of  Nonsuit^ 
Practice,  9,  10,  11,  15, 17,  30» 

JUDGMENT  AS  IN  CASE  OP  NON- 
SUIT. 

1.  After  first  default  in  trymg  cause,  plain- 
tiff offers^  if  defendant  will  make  out  hie 
bill,  to  stipulate  and  pay  costs  of  circuit. 
Defendant  does  not  make  out  his  bill^  but 
moves  for  judgment  as  in  case  of  nonsuit; 
and  rule  that  the  plaintiff  stipulate  and 
pay  costs  of  circuit,  but  that  defendant 
pay  costs  of  motion.    Jackson  T.  Hooker. 

U 

S.  Applications  to  this  court,  in  cases  where 
a  party  may  have  the  effect  of  his  motion 
without  coming  h^fe,  are  to  be  discounte- 
nanced, id 

3.  The  pe9ple  can  not  be  nooaoited.  The 
People  7.  Thwrman.  1(^ 

4.  In  this  respect,  as  well  as  in  many  othertt 
they  enjoy  the  prerogatiTet  of  the  British 
crown.  id 

• 

JUDGMENT  AND  EXECUTIO;^. 
See  Time. 


JUDGMENT  OIF  DtaCO> 
See  Practice,  2 
JURISDICTT 

1.  To  give  8  justice  jurii 
upon  attachment,  proof 
the  defendant  is  concer 
ed,  &c.  And  if  the  attr 
out  such  prooi^  and  be 
prooe^ing  being  voic' 
plaintiff  are  trespassei 
er, 

2.  So,  come  semblcj  if? 
given,  or  mere  bla' 
the  surety^ 

9.  Id  trespass  againsf 
tachments  and  ex< 
▼oid^  it  appeared 
levied  and  sold 
other  exeeution9 
upon  which  he  T 
time^  and  the  r 
OQtions  indiscr 
executions,  as 
satisfied  by  th 
to  the  plaint  il 
gaiaattbejuat 

4.  When  the  j 
liable  as  a 
he  has  jur^ 
cbe  of  it. 

5.  In  trespa: 
process,  b 
goods  are 
officer  m 
part,  tha 
where,  * 
is  reasor 
were  o 
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deruM  has  entered  upon  the  lands,  and 
iMTomised  to  pay  it.  *  KtUey  v.  Deyo.    133 

*.  Part  payment  is  conclusiye  evidenee  of 
such  a  promise.  a 

3.  So  where,  froni  the  whol^  will,  it  appears 
to  have  been  the  intention  of  the  testator 
that  the  legacy  should  be  a  char^  on  the 
land  devised  ;  aithoug;h  the  land  was  not 
expressly  charged  with  its  payment.       id 

4.  Where  a  testator  bequeathed  his  personal 
estate  to  his  wife  for  life  ;  and  what  should 
remain  ol  tliis  at  her  decease,  over,  to  be 
equally  divided  between  all  his  children  ; 
and  then  devised  his  peal  estate  to  one  of 
his  sons ;  and  bequeathed  certain  legacies, 
in  monejr,  to  his  other  children,  to  be  paid 
by  his  son,  the  one  half  to  be  paid  in  two 
years  cdter  his  (the  testator's)  decease  ; 
and  made  his  son,  the  device,  with  oth- 
ers, executors  ;  and  his  sou  entered  into 
possession,  and  paid  part  of  one  of  the 
legacies  ;  heildy  that  an  action  lay  for  the 
l-6Bida<s  of  this  legacy.  id 

LEVY. 

Su  Execution,  1,  6,  8,  9,  10. 

LIEN. 

See  Execution,  2  to  5. 

LiMITAtlONi  STATUTE  OF. 

See  Insolvent,  6.     Pleas  and  Plead- 
ing, 20  to  30. 

LOANS,  COMMISSIONERS  OF. 

See  Mortgage. 

LOST  NOTE. 

See  Promissory  Note,  10  to  14. 

MAINTENANCE   AND  CHAMPERTY. 

1.  H.  T.  who  claimed  land  as  heir  at  law  of 
his  father,  and  who  was  about  to  com- 
mence suits  to  recover  the  possession  of  it, 
entered  into  an  agreement  with  the  plain- 
ti^  who  had  married  his  sister,  by  which 
he  covenanted,  in  consideration  of  the 
premises,  &c.  to  convey  to  the  plaintiff  tiio 
one  fourth  part  of  the  property  which 


should  be  recOTered  ;  and  the  plaiiitiff,  iil 
consideration  of  such  covenant,  &c.  pro- 
mised H.  T.  to  pay,  bear  and  sustain,  the 
one  half  of  all  the  expenses  which  might 
occur  in  the  prosecution  of  the  intended 
suits^  &c.  The  defendant,  whe  drew  thjB 
agreement,  and  subscribed  it  as  a  witness^ 
as  attorney  of  H.  T.  and  the  plaintitf^ 
brought  actions  of  ejectment  against  thd 
persons  in  possession  of  the  land  ;  and  af- 
terwards, by  virtue  of  a  power  of  attor- 
ney from  H.  T.  for  that  purpose,  but 
without  the  knowledge  of  the  plaintifij 
compromised  with  the  tenants,  and  recei- 
ved from  them  a  large  sum  of  money. 
thallhimer  v.  BHnckerhoff.  623 

2.  In  an  action  of  assumpsit  for  money  had 
and  received  to  the  use  of  the  plainti^ 
brought  by  him  to  recover  one  fourth 
part  of  the  money  so  received  by 
the  defendant;  held^  that  the' agreement 
belwetmthe  plaintiff  and  H.  T.  was  valid^ 
and  not  inooral  and  void  within  the  pro- 
visions of  the  bct  to  prevent  and  punish 
champerty  and  maintenance,  («e<«.24,  eh, 
87,  1  R.  L,  172)  and  that  the  plaintiff 
could^  therefore,  recover  ag«inst  the  de- 
fendant, id 

3.  Held,  also,  that  general  indebitatus  as* 
lumpsit,  for  money  had  and  received,  waJ 
the  proper  form  oi  action.  id 

4.  Held,  also,  that  the  non*joinder  of  H.  T. 
was  no  objection.  id 

6.  History  of  the  law  in  relation  to  cham- 
perty, maintenance  and  barratry.  id 

6.  it  was  a  principle  of  tlie  common  law^ 
that  a  chose  in  action  could  not  be  trans- 
ferred ;  but  this  is  now  rerersed  ;  though 
at  this  day  a  part  of  a  Chose  in  action 
can  not  be  transferred.  id 

7.  The  common  law  rule  never  prevailed  in 
courts  oi  equity.  id 

8.  To  maintain  the  suit  of  anothlr,  is  un- 
lawful, unless  the  person  maintaining  has 
some  interest  in  the  subject  of  the  suit# 
distinct  from  what  he  may  acquire  by  tlie 
agreement  to  maintain,  or  is  connected 
with  the  suitor  in  some  social  relation ; 
but  where  one  has  such  an  interest, 
whether  it  be  great  or  small,  vested  or 
contingent,  certain  or  uncertain,  he  may 
maintain.     So,  where  there  is  consanguln- 

^  ity  or  affinity  between  the  suitor  an«1  him 
who  gives  aid  to  the  suit,  the  latter  may 
maintain.  id 
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9.  The  relation  of  landlord  and  tenant, 
ter  and  servant,  acta  of  charity  t 
poor,  and  the  exereise  of  the  lega' 
iession,  are  also  cases  in  which  it  is  r 
lawfnl  to  maintain. 

JO.  The  laws  against  champerty,  t: 
intended  to  prevent  the  interfei 
strangers,  having  no  pretence  o 
the  sabject  of  the  suit,  and  stem' 
relation  of  duty  to  the  suitor. 

11.  The  above  rules  and  exce|5t 
both  to  champerty  and  maintr 
latter  being  the  generic  ten 
champerty,  which  is  maintenr 
ticular  form,  viz.  upon  a  c 
vide  the  subject  of  the  suit 

12.  A  husband  whose  wife 
bility«  be  heir  of  one  who  c 
maintain  the  suit  of  the  cl 
to  recover  the  land,  upon 
have  part  of  the  land. 

MANDAM 

1.  On  setting  uide  a  ea.  > 
the  coart  of  common 
party  against  whom 
that  he  Would  not  Y 
ment  ;and  on  moti« 
mandamus  reqnirir 
condition,  keUL,  thi 
discretion  in  the  cc 
this  court  would  I 
matter  of. 

ft.  Under  the  7th  f 
of  the  constitutif 
mon  pleas  have 
will  hear  a  ch 
justice  of  the 
court  will  not 
Johnson^  Ex 

See  Bill  of 
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NEW  TRIAL. 

See  Practice,  11. 

NOLLE  PROSEQUL 

See  Damages,  4*  'Practice,  30,  2  K 

NON  DAMNIFICATUS. 

See  Pleas  and  Pleading,  23,  36. 

•      NONFEASANCE, 

See  Action,  1,  3. 

NONJOINDER. 

See  Maintenance  and  Champerty, 

4. 

NON  PROS. 

See  Certiorari,  3. 

NONRESIDENT. 

See  Costs,  9« 

NONSUIT. 

See  Judgment  as  in  case  of  Nonsuit* 

NOTICE. 
See  Appeal,  4,  5.    Practice,  1. 


OFFICE. 

See  Constitutional  Lav,  1  to  10. 

ORDER  TO  STAT  PROCEEDINGS. 

1.  A  eircait  jadge  iiia7g;rant  an  order  for  a 
stay  of  prooeodingB  tiU  the  further  order 
of  this  oottrt,  upon  a  verdict,  &c.  thoogh 
before  a  caae  lettled.    Rote  v.  Balet.    S8 

S.  An  order  to  stajprooeedingi  upon  a  caae 
made  for  the  pttrpose  of  obtaining  a  new 
trial,  granted  by  a  commiasioner  to  per- 
form tho  chamber  duties  of  a  jadge  of  the 
9ttpr^me  court,  n  not  a  naUity ;  bat  ii  yal* 


id  tiU  revoked  by  the  commisiioner  or  set 
a^de  by  the  court.  Jackson  v.  Jackson.  73 


PARENT  AND  CHILD. 
See  Fraud  and  Undue  Influence. 


PARTIES. 

All  persens  concerned  In  the  demand*  or 
who  may  be  affected  by  the  relief  prayed^ 
oHght  to  be  made  partiesto  a  bill  in  eqni« 
ty,  if  within  the  jurisdiction  of  the  court : 
hut  to  a  biU  filed  by  one  to  set  aside  a^deed 
of  bargain  and  sale  absolute  on  its  face* 
though  the  parties  agreed  by  parol  that  it 
should  be  in  trust  for  another,  the  latter 
need  not  be  made  a  party ;  for  the  trust, 
not  being  declared  by  writing,  it  void. 
Whilany.  WhcUau  537 

See  Fraud  and  Undue  Influence,'! 2. 
Partnership,  !• 

PARTIES  TO  BILL  IN  CHANCERT. 

See  Fraud  and  Undue  Influence,  1^ 
Parties.  ^ 

PARTNERSHIP.  # 

1.  A  dormant  partnerneed  not  be  named  as 
plaintiff  in  assumpsit  for  goods  sold,  foun- 
ded on  a  contract  at  the  time  of  making 
which,  his  interest  was  unknown  to  the 
defendant.    ClarkMonx.  Carter.  84 

2.  On  releaaiog  er  seUing  his  interest  to  hit 
oo-partner,  he  is  a  competent  witness  for 
the  Utter.  id 

PAYING  MONEY  INTO  COURT. 
See  Practice,  2,  3,  4.  » 

PAYMENT.    ^^ 

See  Insolvent,  4*   Promissory  Note« 
8,  9. 

PENALTY. 

See  Bond» 


780 


INDEX, 


PEOPLE. 


See  Judgment  as  in  case  of  Noi^- 
suit,  3,  4. 

PETIT  LARCENY. 

Sec  Larceny. 

PLEA. 

5cc  Pleas  and  Pleading,  1,2,3,  4, 
.6,9,  11,  \%  13,  14,  20,22,24, 
25,  26,  27,  28,  29,  30. 

PLEA  PUIS  DARREIN  CONTINU- 
ANCE. 

See  Pleas  and  Pleading,  1,  2,  3,  4. 

PLEADINGS  IN  CHANCERY. 

See  Fraud    and  Undue  Influence, 
2,  12. 

PLEAS  AND  PLEADING. 

I.  Matter  of  defence  arising  aft^r  issue  join- 
ed must  be  pleaded  puis  darrein  coniitm 
once.    JackMon  v.  Ramsey.  *" 
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p.  This  rule  applies  as  well  to  ejectment  as 
to  other  actions  ;  as  where  the  defendant 
Hl^uires  title  by  deed  after  issue.  i4 

4b  But  where  R.  pu^pchased  the  (>remise8  at 
sheriflTs  sale  on  a  judgment  and  execution 
agaitMt  M.  and  took  no  died  ;  and  then 
M's  devisee  "brought  ejectment,  after  is- 
sue joined  in  which,  R,  obtained  a  sher- 
iff's deed  ;  held,  that  this  need  not  bt^ 
pleaded  ;  but  might  be  given  in  evidence 
upon  tlL§  general  issue.  id 

5.  On  demurrer,  the  party  who  commits  the 
first  substantial  fault  in  pleading,  shall 
have  judgment  against  him.  Gristooldv. 
ThtJ^at.Ins.Co.  96 

6.  A  plea  which  is  bad  in  substance  is  not 
aided  by  a  replication.  vi 

7.  In  declaring  upon  a  contract,  which  is  suf- 
ficiently stated  in  the  first  count,  it  need 
not  be  repeated  in  the  subsequent  counts 
of  the  iamc  declaration  ;  but  it  is  enough 
to  declare  that  it  is  the  same  as  is  set  forth 
jn  tilt'  til  at  r*i3iiM  ;  .Mni  y  \.  ii  i^i/tJ  iL  1// i /h  1  .■  ^ 
iuterruivdn^  WtiU^  coutistl,  S.  P*  *d 


8.  Thus,  where  the  plaintif  declared  npoaa 
policy  of  insurance,  setting  it  out  in  the 
first  count,  and  in  the  luiisequcnt  coonH 
declared  as  upon  another  policy  *  for  the 
same  voyage,  and  uj-on  the  same  »ul»j«tt 
matter,  and  upon  the  same  tertn»  and 
stipulations,  ani   containing    therein  to 

•  the  same  effect  at  in  ihe  said  |»olicy  of  m- 
surance  in  the  said  first  pounl  mentioned, 
&c.'  Ae/d,  that  the  sub^squeot  counts  irere 
good.  «* 

9.  Form  of  pleading  a  surrey  upon  a  vpfsel, 
according  to  the  rotten  clause  in  a  iK)licy 
of  insurance.    J^oU  (a).  «^  9' 

10.  Such  a  survey  is  properly  made  withina 
■  reas<mable  time  after  ihe  vesfeVs  amral 

at  her  port  of  destination— it  need  not  te 
made  before.  ^^ 

11.  In  pleading  such  a  survey,  the  defendsnt 
need  not  si  ate  the  particular  manner  aiid 
circumstances  of  the  survey,  but  merely 
that  it  was  regular— circ^mstancer  of  im- 
peachment come  more  properly  irom  the 
assured,  if  he  have  a  right  to  impeach  the 
survey  at  all,  as  to  which,  Qufre.         » 

12.  An  averment  that  the  >bip  was  by  snch 
survey  declared  unseaworthy,  ^7  f«*'J^ 
of  being  rotten,  is  sufficien^  withm  t^ 
rotten  ctause  ; 

13.  But  an  averment  that  the  ship  was  foond 
by  the  survey  to  be  in  a  very  bad  and  rot- 
ten condition,  is  not  good  It  impl'«  * 
jjiixed  cause  of  unseaworthiness ;  where- 
as, to  make  a  survey  a  flat  bar  wilhm  the 
rotten  clause,  it  should  api^ear  plainly  that 
the  unseaworthiness  arose  from  r^eimm 
solely. 

14.  Matter  which  comes  more  properly  from 
the  plaintifi,  need  not  be  stated  in  the  plea. 

15.  A  survey  is  always  made  at  the  imtance, 
and  lor  the  benefit  of  the  owner  or  master 
of  the  vessel,  and  goes,  of  course,  into  iiu 
hands.  The  assurers  are  not  parties  to  u^ 
survey. 

16.  It  is  proper,  but  not  indiapemablc,  for  a 
survey  to  sUte  the  particulars  ol  Uie  ae- 
cay. 

17.  The  plea  stated  a  survey  made  at  Cflrftf* 
and  the  replication  traversed  thai  «« 9«J- 
vey  was  made  at  Codur,  or  dstwh»t;  Wj 

J8,  The  iiiue  must  b»  as  bnitd  tttb«t»* 


yene,  and  a  rejoinder  to  such  a  replica- 
tion would  be  a  departure.  id 

19.  Declaration,  averring  a  physical  total 
)o:<s  uf  a  ship  :  plea,  a  survey  at  Cadiz^  the 
port  of  destination  :  replication*  a  different 
survey  at  Cadiz^  and  traversing  the  sur- 
vey in  the  plea  ;  heldy  a  departure  ;  for  the 
ship  arriving  at  her  port  of  destination, 
there  could  not  be  a  physical  total  loss,  id 

20.  First  count  of  narr.  on  bond  from  gaol- 
er, and  his  sureties,  defts  ,  tu  the  sherifi^ 
pllff.  stating  condition,  that  if  the  former 
executed  his  trust,  and  would   not  suffer 
any  prisoners  to  escape,  then,  &c  averring 
that  O.  S.  T.  was  committed  lo  gaol  on  ca. 
sa.  at  the  suit  of  O.  H.  and  gaoler  uogli- 
gently  suffered  him   to  escape,  whereby 
the  plaintiff  sustained  damages  to  $'5000. 
Second  count  the  same  ;  avernng  also  a 
^uit  against  the  sheriff  for  the  escape,  and 
judgment  against  him  ;  and  notice   to  the 
defendants  of  the  pendency  of  that  suit, 
ivhereby  the  plaintiff  hnd  sustained  damar 
ges  to  |5000     Pleas  to  Arst  count,  1 .  That 
gaoler  did  not  permit  O.  S.  T.  to  escape. 
2.  That  O.  S.  T.  was  not  committed,  and 
issue  to  the  country  on  both  pleas.       3. 
That  O.  H.  plaintiff  in  the  ca.  sa.  permit- 
led  O.  S,  T.  U>  escape,  concludmg  with  ^ 
verification.       4.  That    O.   H.    did  not 
sue  the  sheriff  within  one  year  after  es- 
cape ;  and    that  the   sheriff*  sustained  no 
damage  from  the  escape  within  the  year, 
qoncluding  with  a  verification.     Pleas  to 
the  second  count,   I.  No  escape,  and  that 
deiendants  had  no  notice  of  suit  pending, 
coQcludiog  with   a  verification.      2.   No 
commitment ;  and  no  notice  of  suit  pend- 
ing»  with  the  like  conclusion,    3.  That  O. 
JI.  permitted  the  escape  ;  and  no  notice  of 
Buit  pending,  with   the  like   conclusion. 
4.  That  O.  H.  did  not  sue  sheriff  in  oqe 
year  from  time  of  escape,  no  notice  of  suit 
pending  ;    and   that  sheriff  neglected  to 
UTail  himself  of  statute  of  limitation,  with 
the  like  conclusion.      Replications  to  the 
3d   plea    to   1st  count,  and  issue  to   the 
t^xintry.     To    jiii  ptfa  tn    i^i  coucit,  jtiJif- 
jmetit  agqin*^!  the  ihf^riff  for  ihf?  es*:ape^  atid 
notice  to  detbnJsaLs  of  the  vuit  pfinJing, 
eoijcludmg    with    a    v^nficnlio^.      To  ;M 
plea  \o  3d  count,  aaj  ia^ue  to  the  counlryi 
Bejomder  to  re|iLicalion  to  4th  plea  lo  l^t 
count,  denying  notice  of  thr  atiil  ^endiii^  ; 
and  iiv^triujif  tliat  it  was  dcfeiidej  without 
d  e  ffjud  ant  >  k  no  w  ledge  1  Lhji  t  sh  e  r  ifl  neg  J  ec- 
ted  to  avail  himself  of  statute  of  liniJlaticin, 
On  special  demurrers  to  the  UN  2d  and  4th 
|>leas  to  the  2d  count,  aniJ  to  the  rejoiodnr 
tA  the  replication  Lo  the  4th  plea  to  the 


Itt  count,  held,  that  the  rejoinder  was  not 
double,  within  the  rule  which  denies  the 
right  to  include  two  distinct  and  indepen- 
dent matters,  requiring  two  separate  an- 
swers, in  the  same  pleading ;  that  the  sev- 
eral facts  contained  in  it  were  connected 
and  dependent,  all  tending  to  the  point  of 
defence  sought  to  be  introduced,  viz.  that 
judgment  against  the  plaintiff  was  recov- 
ered through  his  default,  in  not  availing 
himself  of  the  statute  of  limitation,  (1  jK. 
L.  427,  s.  26.)    M'ChoPt  y.  Ermn.     313 

21.  Held,  also,  that  the  rejoinder  properly 
concluded  with  a  verification  ;  inasmush 
as  it  introduced  new  matter,  viz.  the  neg- 
lect of  the  plaintiff  in  not  setting  up  a 
proper  dolence  to  the  action  for  the  es* 
cape,  which  matter  was  not  set  up  in  the 
plea,  id 

22.  Bat  held,  also,  that  the  plea,  being  prop- 
erly one  of  Tuni  domntJUatut^  wasf  bad,  as 
being  inapplicable  to  the  condition  oi  the 
bond,  and  the  breach  assigned ;  {^ 

23.  Alio^  that  the  matter  of  substance  set  up 
in  the  rejoinder,  viz.  want  of  notice,  neg- 
lect, &c.  were  no  bar  even  when  taken  in 
connexion  with  the  plea  which  it  follow- 
ed. i4 

24.  Held^  also,  that  the  4th  plea  to  the  2d 
count  was  bad  for  the  same  reasons ;  and 

id 

25.  That  the  Ist  and  2d  pleas  to  the  2d 
count  were  defective  in  form  ;  inasmuch 
US  they  were  a  mere  denial  of  the  sub- 
stance of  the  declaration,  and  should, 
therefore,  have  concluded  to  the  country. 

id 

26.  The  plea  of  ntm  damnificalus  is  appli- 
cable to  an  action  on  a  bond  to  save  harm*' 
leu  and  indemmfy  the  obligee,  but  to  an 
action  pn  no  other  bond.  a 

27.  A  gaoler,  who  has  given  a  bond  to  hia 

principal,  the  sheriff,  not  to  permjiaae^. 
CBL>e,  can  notdefeod  himself  a^lnst  an  ac- 
tioti  for  the  breach  of  that  condition,  upou 
tlic  ground  thnt  i»  an  aation  agdinit  the 
shfiriff,  for  an  e«:iat>e  which  the  gaoler  had 
permitted,  the  farmer  neslectetJ  lo  pjead 
tl>efitatute  of  limitation,  which  had  run 
Against  the  action.  i^ 

i8.  A  plea,  S^g.  whieh  introduces  several 
facts,  all  of  which  are  oeceasary  to  coosti-' 
lu!^  but  one  p«int  of  delence,  is  not  bad 
for  dupUcityi  t^ 


•tiouia  coDcluae  with  a  yenficatioa.       id 

SO.  Bat  where  it  denies  the  whole  sabstance 
of  the  plaintiff's  dedaratioo,  it  sboold  con- 

cluJa  tt>  the  coimlry.  trf 

3t*  The  declaration  stated  that  the  bank  i>r 
(/ift^a  hatLpuncii^at  to  the  act  oflbe  le^- 
klalnre,  pnaaed  Ihp  lOik  day  o(.4prtl^  IBIS, 
.fiStabLuh^d  an  oiBce  of  di^oount  nttr]  Je- 
pCAii  itn  Vanandaigua.  ffdd.  a  Acil^IiciaQt 
reoital  of  the  ocr  in  pleudin^,  (hou^F>  it 
should  be  coosidered  a  private  act ;  espe- 
cially afl«r  verdicL  Bank  t\f  Ulun  v. 
Smtsda,  66^ 

3S«  ThR  declnttitton  allege  J  that  the  Jereod-" 
■»L3  bad  undertaken  lo  chsr^e  ihe  1$(  pn^ 
doner  of  notGi  payable  on  flemand  ^  and  9et 
forth  this  first  endoraement  of  the  not«  to 
thA  plaiQtMa  a»  havmg  be«a  ma^le  oir  a  day 
certain^tbe  eadorif^inctit  and  deli  very  of 
Ihc  Qo^eSf  by  the  plaint iife,  to  the  defend- 
mU3^  about  An  momha  thereafler — and 
their  ubdertaking  at  the  lutler  lime.  fMd 
tufficieat,  es|>BciiiUy  after  verdict,  though 
the  declaration  did  not  tkvcf  that  the  de* 
Vtand  of  payaoent  waa  made  within  a  rea- 
fiauitble  time*  id 

^.  The  power  of  a  verJiol  to  oure  formal 
defects  in  pleadiii^^  ihould  be  liberally  ap^ 
plied.  id 

See  Damages,  3,  4<  Insolvent,  1. 
ProraisBorj  note,  5.     Slander. 

TOLfCY  OF  INSURANCE, 

Se«  lusuFancc* 

POLLING  JURY. 

See  Jury,  1, 

FOOR, 

The  purchftM  of  an  equitable  interest  in 
kaod^,  and  payings  ^15,  ronstitute  a  settle- 
ment ;  but  this^  mi]<pt  be  an  tndefeosibla 
idterest*  derived  from  a  grantor  having 
title^    Bndgcwider  v*  BfOoi;fietd.         29l 

POSSESSION, 

See  Fraud. 


See  Devise. 

PRACTICE* 

h  H.  and  W.  attorney  I,  iwio^  partners,  iim* 
eJ  a  cap*  ad*  resp^  on  whJcli  th«  defnai- 
ant  endorsed  bis  appearance,  in  the  nuae 
uf  W,  as  attorii^y^  filed  a  declaraticm*  and 
ente^red  a  rule  to  plead  a»  on  tbe  ouitioa  of 
H  Anil  W,  and  ^« re  notice  thereof  in  the 
name  of  W,  Th*;  defendant's  attoreej 
learched  the  oommon  rnle  book  (WJl 
found  no  role  eutered,  and  De~L«cted  to 
pleadfthe  rule  bein^  entered  in  rule  book 
(H*)  and  a  default  was,  therefort,  entered, 
iar  wont  of  a  plea  i  and  because  the  de- 
fendant wa<t  misled,  the  court  let  a^ade  the 
default,  without  qtuts,     Slcte^tri  r.  Atkiiu. 

«7 

^  Tornia  and  practice,  on  paying  inon«y  in- 
loGonrl.  Bmikof  C^umtdA  t.  Smthrr^ 
iitnd.  XK 

3.  The  mm  fwid  is  to  be  deemed  stridcoi 
out  of  Ihedectaratioa^  and  tmleas  a  laT*er 
sum  13  proved  by  the  plainli^n,  at  the  tml, 
verdict  should  be  for  the  defendanL        ii 

4,  But  where,  in  such  case,  e  rerdict  ii  ta- 
ken for  Uie  plaintiff,  stibject  iu  the  qun- 
tion  of  practicef  to  be  telLled  by  thb  court, 
that  L|ue9tion  mu^t  be  determined  on  a 
case  mode — not  as  a  non -en  ome  rated  mo- 
tion, id 

5-  PraclicQ  as  to  taking  tmil  on  recognizance 
upon  arrest  by  attachment  for  coo  tempts 
Tkt  PtopU  T.  Trj^L  S40 

6,  A  defeodint  beings  arretted  by  attach- 
ment, for  a  contempt  merely  te«hnic«l, 
and  offer iiig  to  give  bail  for  hrs  ap^Xttr- 
ance,  but  the  eheriff  declining  to  g^  with 
him  before  a  judge  fnr  this  purpow,  and 
haviuw  appeared  and  answered  interrog- 
ator] ea,  wa^  discharged,  on  payment  of 
coitB,  not  inclndinv  (he  shrriffV  fee^  for 
attendance  upon  the  attachments  H 

7,  When,  how,  before  whom,  bailonatlajch- 
tnent  should  be  taken  i  and  the  duty  of 
the  officer  taking  it.  td 

8*  Wbatthesheriff  ?hould  doonarrest.  Far* 
ty^9  own  recognisance  to  be  taken,  or 
plaintiff  may  demaod  b&il,  td 

9,  A  judgment  of  thii  court  is  perfect  after  4 

day  a  from  I  he  time  of  entering  a  rule  for 
judgment,  though  the  record  be  not  filed  ^ 
Grant  t.  Boot.  ^^ 


10.  After  this,  a  commisnoner  hai  not  the 
power  to  order  a  slay  of  proceedings,  with 
a  view  to  a  motion  for  a  new  trial ;        id 

11.  But  where  the  practice,  on  this  head, 
was  mistaken  by  the  attorney,  the  court 
set  aside  the  proceedings,  and  granted  lib- 
erty to  more  for  a  new  trial,  on  payment 
ofcoste.  id 

12.  A  case  can  net  be  turned  into  a  special 
yerdiot,  unless  there  be  a  stipulation  to 
this  effect  at  thetriaL  fFocUey  Y.Camp. 

358 

13.  The  defendant  may  appear  at  the  cir- 
cuit, after  the  jury  are  impannelled  for  an 
inquest  by  default      Mirwan  ▼.  IngenoL 

3«7 

14.  A  special  verdict,  finding  that  the  defen- 
dant does  not  appear,  nor  offer  any  evi. 
denoe  in  support  of  his  plea,  is  a  nullity. 

id 

15.  The  plaintiff  can  not  take  judgment,  of 
course,  upon  a  special  verdict,  but  it 
should  be  on  motion  in  court,  id 

16.  On  reversing  a  judgment  upon  erroct 
the  plaintiff  is  entitled  to  costs.  JiSaemi* 
ley  y.  Stemfmrgh.  368 

17.  And  he  may  perfect  his  judgment  and  is- 
sue execution  for  them  immediately,  with- 
out waiting  for  the  finaL  evf  nt  upon  a 
venire  de  novo  awarded.  id 

18.  On  executing  a  writ  of  inquiry  under 
the  statute,  (1  R.  L.  343, «.  3,)  judgment 
being  affirmed  on  error,  and  the  record  be- 
ing remitted,  a  new  judgment  record  is 
not  necessary  ;  but  the  proceedings  may 
be  continued  at  the  foot  of  the  original 
rolL    Jackton  v.  Raihbone,  373 

19.  How  this  is  to  be  done.  May  be  on 
separate  paper,  and  attached  to  record,  as 
in  assigning  breaches,  totiis  quoties^  Sec 
after  judgment  on  bond  to  perform  cove- 

*nants,  or  court,  on  motion,  would  allow 
record  on  file  to  be  continued,  &c         id 

^.  In  asftump^U  afainst  tliree,  on  a  joint 
And  BCTcral  ptomj^sory  note,  two  pleaded 
that  tlie  Dote  was  fraudulently  and  op" 
prestively  obtaiDed,  upon  which  the  plain- 
tiff entered  a  jwtk  pr&sequi  a  a  to  thepii  anJ 
took  judgmeot  by  deFault  agaiost  lh& 
third  ;  hfi/ii  that  the  action  was  discoutin- 
ued  aa  ta  aU.     Hall  T.  Rochfster,        374 

SI.  In  actions  ^a^  conifiidtfi  ugamst  *ev«ral, 
unk^a  the  d« fence  va  to  one  ^  merely  to 


\ 


his  personal  diseharge,  a  nolle  prottqtd 
can  not  be  entered  as  to  him,  and  the  suit 
be  continued  as  to  another.  id 

ftSL  In  debt  upon  the  4th  section  of  the  act 
for  the  prevention  of  frauds,  {\R,L,  76) 
whether  the  jury  should  find  the  value  of 
ttie  goods  ?  Quere.  Wonwr  q.  U  v.  Tooker^ 

386 

93.  Tf  they  omit  this,  and  find  for  the  plain- 
tiff generally,  the  verdict  is  not  void ; 
and  a  judgment  thereon  will  not  be  set  a- 
side  for  irregularity.  id 

24.  If  the  defendant  have  any  remedy,  it  is 
by  writ  of  error.  id 

25.  If  a  verdict  be  irregular,  the  party  should 
move  to  set  it'  aside  the  next  term  after  it 
is  rendered*  id 

26.  Objections  not  taken  in  the  supreme 
court,  can  not  be  taken  in  the  court  of  er* 
rors.    Bank  of  Utiea  v.  Smedes.  66S 

27.  An  order  of  the  court  of  chancery  was, 
as  to  part  of  the  right,  against  the  appel- 
lants, from  which  they  appealed ;  and,  ai 
to  another  part,  in  their  fovor,  from  "vhich 
neither  party  appealed  ;  Kek^  that  though 
the  respondent  could  not  question  that  part, 
of  the  order  which  was  for  the  appelland^ 
yet  he  might  argue  against  the  reasons 
and  ground  upon  which  it  was  made,  it 
appearing  that  if  they  failed  there  could 
be  no  foundation  for  the  appeal.  A*.  A. 
Steam  Boat  Co>  v.  Livingtton.  713 

28.  A  judge  allowed  to  withdraw  from  his 
seat,  he  being  interested.  id 

29.  So  where  he  had  relations  who  were  in- 
terested, id 

30.  Bat  this  privilege  was  denied  to  a  judge 
who  requested  to  withdraw  upon  the 
ground  that  he  had  formed  and  expressed 
an  opinion*  id 

See  Amendment.  Bond  and  War- 
rant of  Attornej.  Calendar,  Cer- 
tiorari. Costs.  Damages,  3,  4; 
EjectmeDt,  I,  3,  4,  5,  6,  7.  Evi* 
dence^  I,  3.  Insolventr  1,  2, 
Judgment  as  In  case  of  NonsniU 
Order  to  slay  Proceedings^  Quo 
^arrartto.  Reference.  Sberiffi 
Slander,  4.     Venue* 


PREROGATIVE. 

Sec  Judgment  as  in  case  of  Nonsuit, 
3,4. 

PRISONER* 

See  Escape. 

PRIVILEGE, 

See  Attorneyj  4,     Witness* 

PROCEDENDO. 

See  Ilabeag  Corpus^ 

PROMISSORY  NOTEp 

J,  W  pttrdhaswJ  a  note  of  M^  who  eodorscil 
it  m  blank,  before  4 ue  ;  W  aoiJ  it  lo  an- 
other before  due,  who  charg^  the  ^ndur" 
aer  by  demand  and  natice,  ic;  and,  after 
It  waa  due^  W  re^purcha?^  it,  aud  sold  it 
to  I ;  held,  that  1  might  maintaitt  un  rc* 
tloa  on  Ih^  note,  ag^ainut  the  eudor^erf  in 
his  (Ffl)  GTWii  uwsat.  JViih4ima  t.  JitUthtirs. 

%  K  aote  111  ebflarsed  and  diihoDoreJ,  and  the 
endorser  chnr^d  hf  demand  Dud  notica* 
Thi»  is  no  objeclion  lo  a  further  np^tia- 
tion  of  Lbt;  noLe^and  any  subsequent  hold-^ 
or  mny  iuc,  m  his  owu  n^me,  cither  the 
maker  or  the  endorser  who  haA  been  to 
rhar«:eJ  ;  and  the  orlcrmal  demand  ol  the 
ma^^er,  and  notice  to  the  endorser,  en urfs  to 
the  peneiit  of  all  subsequent  holders,      ti 

3*  The  «nty  diflferi^ncf*  between  negotiable 
jia|Jer  which  baa  V-een  diabonnrcd,  and  that 
wliiuli  is  not  yet  due,  ia^  that  the  former 
must  be  taken  subject  to  all  the  equitiei 
GxiMin^  Iaetwe«n  those  who  were  partiei 
before  the  paper  beoatne  due,  id 

4>  The  holder  of  n  note  endorsed  inblauVi 
may  GIL  it  up  before  or  at  the  trial,  with 
what  name  he  ptetises      Other  pitr'ies  to 

-  the  uote,  i^:.  ^.  a  prior  endorser)  have  no 
concern  with  this  qiie^ticni  id 

(f.  A  count  by  endorsee  a^^inil  endorser, 
arercin^  a  demand  of  paymentf  and  no* 
tica  of  non  pAymeut,  in  the  u^ual  tormt 
f;^  siitiaJied  by  pi  ovinia  j^tate  of  facts  which 
disiijpmea  wiljv  actual  demand^  Sic.  and 
she  win «;  due  dilijg^ence,  &:g.  The  fat^U 
need  not  ha  spaci ally  stated  in  pleading. 

ti 


6.  A  demand  of  payment^  and  noUce  of  ncm- 
^^yment^  should  be  mide  ajul  gium  bj 
the  holder  of  a  note,  or  his  ag^enL  mT 

7^  Where  the  3d  day  of  j^race  ta  Saivrt^, 
notice  of  non-payment  need  if  at  be  ^veu 
till  Monday.  id 

8,  The  acceptance  of  the  note  of  ^  third  per- 
son, on  the  sn  1c  of  a  chattpl,  for  tiie  x:f^' 
sidemtion   money,  b  [>iiyment.     Htw  r^ 

9'  It  ia  cqitFvalent  to  lh«  payment  6f  mnneyt 
and  on  q  failure  of  tiUe,  an  action  lies  iot 
money  had  and  receivd^,  to  recov^vr  tSe 
amount  of  the  comideration  mcmc'j,  ami 
interest.  li 

10.  An  action  at  law  cannot  be  <Q<talneJ om 
a  DPgotiaMe  promissory  note  psvala^Ia  Co 
bearer.^  hy  the  holder,  on  his  proTrng  that 
the  note  was  lo^t,  ibon^h  he  tbew  that  he 
loAt  it  aAer  it  beeaaaa  due.     Mamh^  t. 

1 1.  ITis  only  remedy  h  m  a  eonrC  of  equHTV 

which  alone  cnn  a  fiord  the  defeitJant  ade- 
quate protection  a^alnit  future  liabihlj. 

12.  But  if  he  shew  that  the  note  wa*,  in  Uxd^ 
destmyedf  be  may  recover  ia  a  coiirt  cf 

^    law.  ^ 

13.  So,  if  the  note  be  not  ne^tiable,  or  i/ 
uegoiiable,  and  it  app^Lrnol  to  haye  b^^v 
negotiated.  *^ 


14.  What  is  au/Hoiemt  proof  of  the 
lion  of  a  lost  note.  « 

15.  What  is  a  reasonable  time,  within  wliKii 
a  note  payable  on  demand  should  be  pr^ 
a  en  ted  for  payment,  in  orOer  lo  ciiii^ 
an  eodorseri  depends  on  all  thft  fact*  of  the 
case,  to  be  proved  at  the  trial-  ^^  i 
Uttta  T-  Smedei.  6® 

See  Action,  1,  2.  Damages,  t,  3- 
Insolvent,  4,  5j  7,  Practicej  30? 
21.     Witness, 

PUNISHMENT, 

See  Constitutional  Law,  t   to    10* 
Larceny, 


Q 

QUO  WARRANTO. 

1.  On  filings  an  informatioa  in  nature  of  a 
quo  warranto^  the  coart  granted  a  rule 
that  the  defendant  appear  and  plead  in  20 
days  after  service  of  a  copy  of  the  infor- 
mation, and  notice  of  the  rule,  or  that  the 
attorney  general  have  leave  to  enter  an 
appearance  for  him,  and  take  judgment  by 
nihil  dicU.    People  y.  Richardton,      35t 

2.  Bnt  on  the  question  coining  again  before 
the  court,  this  case  was  re-considered,  and 
it  was  held  that  process  should  issue. 

Foit.voL4t8.  C. 

It 

RECEIPr. 
Ste  Lease. 

RECOGNIZANCE. 
See  Practice,  6^  6,  7,  8« 

REDEMPTION. 
See  Execution,  2  to  5* 

REFERENCE. 

1.  An  affidavit  for  it  reference  should  state 
that  issue  is  joined.    Janien  v.   Tappen. 

34 

M*  A  reference  will  not  be  granted ^  1/  there 
be  &  demurrer  ia  the  en  use,  which  relntcq 
to  fixe  whole  acUoo,  and  is  undetermined, 
Ja/jstn  V.   Tappen.  33^ 

3.  The  pnrty  against  whom  a  reference  is 
moved,  mny  Dominate  one  of  the  referees^ 
itistead  of  any  one  named  in  the  notify** ; 
but  be  can  not^  by  shewiug  cmntei  entitle 
bunself  tn  a  iarther  nomibotifni*  If  a 
name  is  rejei'ted  for  cause,  it  lies  with  tlie 
mover  to  nonUDale  a  substitute.  So  the 
mover  ta  always  entitled  to  nominate  twa 
rcfel^eea.     BaikuA  v.  ihniOi,  344 

4*  The  lacta  Which  apirtsured  before  refereei 
ap|M)int«d  pursunnl  to  tEie  staliitc,  (J  H. 
L,  519,  M.  2)  ordered  to  be  cmtered  upon 
the  judgfment  record*  so  that  the  pSkfty 
might  review  Lhe  case  on  error*  Rtid  v, 
The  iUntidmT  OiaU  Facia  y*  387 


RELATION. 

See  Bond  and  Warrant  of  Attorney. 
Deed. 

RELEASE. 

1.  A  bond  or  covenant,  by  the  creditor,  to 
save  harmless  and  indemnify  the  debtor 

r'nst  the  debt,  operates  as  a  release  of 
debt    Clark  v.  Btah.  151 

2.  A  and  B  g;ave  anote  to  C,  of  |2000 ;  and 
then  B  and  C  became  bound  in  the  penal* 
ty  of  |3000,  to  indemnify  A  against  all  th« 
partnership  debts  due  from  A  and  B,  tba 
|2000  debt  due  to  C  being' one  of  them,  and 
C  paid  undec  this  bond  to  the  amount  of 
the  penalty,  by  way  of  indemnifying  A 
^;ainst  other  debts  due  from  the'  firm  of 
A  and  B^  and  then  brought  his  action 
against  A  upon  the  note  to  C.  Held^  that 
he  should  recover  ;  for  he  shall  not  be  hol« 
den  to  pay  beyond  the  penalty  of  his  bond ; 
more  especially  as  he  was  a  mere  surety  i 
and  the  bond  shall  not  operate  as  a  re^ 
lease  of  a  debt  which  be  could  not  bo 
called  upon  to  pay.  id 

REPLEVIN. 

See  Distress* 

REPLICATION* 

See  Pleas  and  Pleading,  6,  17,  19| 
20. 

RES  JUDICATA, 
See  Evidence,  3  to  8« 

RETURN, 

See  Appeal,  3,  4,  5.     Certiorari,  Ij 

2,  4, 

RIVERS. 

See  Constitutional  Law,  20, 

RULE, 

General  rule  us  to  fris  dous  bOIi  of  *3C<^ 
tiaii«  439 


See  Costs,  6. 


Vol.  irr. 


100 


78^ 


INDEX. 


RUtE  B5TERING. 

See  Practice,  1. 

RULE  TO  PRODUCE  PAPERS. 

See  fFideoce,  1,  2. 

S 

SALE. 

See  Mortgage,  4,  5,  6. 

fliALE  OF  GOODS  AND  CHATTELS. 

"1.  On  a  <msh  sale  of  goods,  the  vendee  is  not 
entitled  to  powessioo  till  be  pays  the  price. 
Clarkton  Y.Carter,  84 

2.  Rights  of  vendor  and  vendee,  in  this  res- 
pect, considered,  where  earnest  has  or  has 
not  been  paid.  ^ 

See  Fraud.     Warrantj. 

SETTLEMENT. 

See  Poor. 

SET  OFF. 

See  Assignee. 

SETTING  ASIDE  PROCEEDINGS. 

See  Costs,  II. 

SHERIFF. 

■  1.  The  sheriff  having  erred  upon  the  merits, 
in  executing  a  writ  of  inquiry,  under  the 
3d  section  of  the  act  to  prevent  delays  of 
executions,  &q.  (I  H,  L.  143)  the  inqui- 
sition ''was  set  aside  on  motion.  Jachton 
T.  Rai^iborU.  296 

2.  But  the  bQurt  refused  to  appoint  elizors  to 
execute  th^.  writ  ;  though  it  appeared 
that  both  the  sheriff  and  coroner  were 
members  of  a  corporation  which  was  in- 
terested in,  and  bad  defended  another 
cause,  at  the  suit  of  the  plaintiff  in  the 


writ  of  inquiry,  that  depended  upon  tbe 
same  questions  as  those  opoa  which  the 
suit  in  which  the  writ  issued  were  deter- 
mined, a 

3.  //  teemi^  that  upon  such  a  writ  of  inqsiry, 
the  plaintiff  is  entitled  to  reccrrer  nomi^ 
oal  damage!,  at  all  events ;  and  that  ai 

'  inquest  which  finds  for  tbe  defendant, 
will  be  set  aside  on  that  ground  alone,  ii 

4.  On  judgment  for  plaintiff  in  ejectment, 
the  sheriff  and  coroner  bemg  memben  of 
a  corporation  which  claimed  to  own  the 
premises 'in  question,  and  bad  demised 
them  to  the  defendant,  and  defended  the 
action  at  their  own  expense,  throogh  their 
tenant,  the  court  appointed  dizors  to  ex- 
ecute the  writ  of  possession.  Tht  Sem 
V.  Chew.  2» 

5.  The  sheriff  sells  lands  on  exeeatim  in  fa- 
vor of  K.  against  S,  having  at  the  ame 
time  some  executions  on  older,  and  loqii 
on  younger  judgments,  against  the  tame 
defendant;  which  are  paid,  excepting  the 
fees.  He  may  retain  his  fees  upon  those 
executions  which  are  on  judgments  older 
than  K%  but  not  so  as  ta  those  which  are 
younger.  Knickerbaeker  r*  ShifhenL  383 

See  Deed.  Execution,  1,6,7,8, 
9,  10,  n,   12.     Practice,  5  to  8, 

SHERIFF'S  DEED. 

See  Deed.    Pleas  and  Pleading,  1 
to  4. 

SHERIFF'S  SALE, 

See  Execution,  11, 13. 

SLANDER. 

1.  A  count  in  slander,  chai^ging  that  the  de- 
fendant uttered  and  published  thcie 
words  :  «  He"  (meaning  the  said  /♦  the 
plaintiff,)  "  has  been  with  a  sow ;  and  I 
(meaning  the  said  C,  the  delfeodant)  can 
prove  it ;"  preceded  and  followed  by  a 
recital  and  averment,    that    the  words 

^  were  inteuiied  to  charge  the  plaintiff  with 
the  crime  against  natnre,  ice  keUviB' 
oient.     Goodrich  v.  fVoolcoit.  ^^ 

2.  \yhere  words  are  of  doubtful  import* 
the  jury  are  to  find  their  meaning.         ^ 

3.  The  office  of.  an  inuendo  is  merely  ex- 


planatory.  It  cnn  not  enlarge  the  mean- 
ing of  words  beyond  their  nCitart^l  sigpni- 
fication.  id 

4»  In  slander,  the  defendant  g^ve  notice 
with  his  plea,  that  he  would  prove  the 
words  true;  whirii  plea  he  afterwards 
moved  to  withdraw,  on  an  affidavit  that 
the  notice  was  given  in  g;ood  faith  ;  mo- 
tion refused,  unless  he  would  swpar  to 
the  falsity  of  the  notice.     Lent  v.  Butler, 
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SPECmC  PERFORMANCE. 

1.  "Whether  a  court  of  chancery  shall  decree 
the  specific  performance  of  an  agreement, 
or  not,  is  a  matter  resting  in  its  discretion  ; 
but  this  is  a  sound  legal  discretion.  Se^- 
motcr  V.  Delaney.  445 

8.  The  party  claiming  performance  mnet 
present  a  case  fair,  just  and  reasonable ; 
'  the  contract  to  be  performed  must  have 
l>een  entered  into  upon  adequate  considerv 
at  ion  ;  and  must  be  free  from  fraud,  mis- 
representation or  surprise  ;  and  it  must 
not  be  hard,  unconscionable,  or  unequal. 

id 

3i  Where  the  inadequacy  of  price,  in  a 
contract  tp  se)l  or  convey,  is  so  great  as 
to  be  conclusive  evidence  of  fraud,  as 
where  it  would  shock  the  moral  sense  of 
an  indifferent  man^  a  court  of  chancery 
should  not  carry  it  into  effect.  ti 

4.  But  inadequacy  of  price,  merely,  without 
being  such  as  to  prove  fraud  conclusively, 

the  (contract  being  entered  into  deliberate- 
ly, Arid  fdir  in  ^\\  ih  part«^  ts  not  au  ob- 
jectinti  Lo  lis  bfiD^  executed.  l4 

3.  The  caaea  tipon  this  point  of  mere  inade- 
quacy oitod,  aod  the  »>ib*ittnde  of  ihem 
Mated  in  dironolo^cul  order,  per  Savagr, 
Ch.  J,  ^d 

i»  A  court  of  eh&Dcerj  requires  slroQj^er  rea- 
^<im  for  setting  nii  Je  an  ngreetn^nt^  or  de- 
livering it  up  to  be  concclied^  than  would 
be  ?u6E^cicT4t  to  warn  ant  denying  a  spedfia 
perforin  %nce.  id 

7.  So  B  txmri  of  chaoeery  wiU,  in  many  ease^, 
not  disturb  an  agfreexnentext^ tiled,  Ihotj^h 
it  tni^ht  have  denied  tt  speci/ic  perform- 
ance, irf 

E*  It  will  order  an  na:reenieot  to  be  delivcr- 
^  up  lo  be  cancel  ltd  far  fraud,  circoni- 
veatloii,  or  nuaref  reaeniation.  id 


9.  Drunkenness,  €aset  cited  by  counsels, 
upon  the  question,  how  far  this  shall  ope- 
rate  as  a  defence  against  a  bill  for  the  spe- 
ciAc  performance  of  a  contract.  id 

10.  On  a  bill  filed  by  the  vendor,  to  oompel 
a  specific  perfotmanoe,  it  is  sufficient,  if  he 
can  make  a  good  title  at  the  time  of  the 
decree,  unless  he  has  been  quickened  by 
the  vendee,  or  time  be  of  tha  essence  of 
the  contract  ;  as  where  it  relates  to  stocks 
or  personal  chatteli.  id 

11.  It  is,  in  general  no  objection,  that  the 
vendor's  remedy  is  gone  at  law,  by  reason 
of  there  being  a  mortgage  on  the  estate^ 
&c.  so  that  he  could  not  convey  a  good 
title  at  the  day  fixed  upon  by  the  contract. 

id 

12.  Cases  to  this  point  cited  in  their  chro- 
nological order,  per  Savags,  Ch.  J.        id 

13.  It  is  the  peculiar  province  of  courts  of 
equity  to  interferje,  where  the  remedy  ia 
defective  at  law,  if  such  interference  be 
Dot  against  conscience.  itf^ 

STATUTE. 

I.  In  construing  a  statute,  wherever  the  in- 
tention of  the  legislature  can  be  discover- 
ed, it  should  be  tbllowed  with  reas^  and 
discretion,  though  such  construction  jeem 
contrary  to  the  letter  of  tha  statute. 
Jackson  y,  CoUiru,  ^ 

%  Cases  illustrating  thit  proporition  referred 

to  by  the  plaintiff's  counsel.  id 

3,  It  seems,  thai  a  stttilte  iocorporaling  a 
bnok  is,  in  its  nature,  a  pubLick  statute. 
Bank  of  Utian  v.  Smeda.  CB2 

STATUTES  CONSTRUED,    EXPLAm. 
ED,  OR   CITED. 

IB\%  Aptin,  S*M.  42,  ch.  101,  (Iniolvent 
discharge.)  y^  r^^ 

10O(,  J^HTtk  i£K  Sess.  54,  ch.  47,  i.  L  ^Dou* 
hie  Coita.)  j^jj 

1813,  .^pril  %  gei.s.  Off,  ch.  I^,  a.  1,  2  R.  U 
13,  16.     (Cost*.)  25 

1813,  Apnt  5,  S^fls,  OC,  ch.  56,  s,  2,  IR.  L* 
516,  17.     (Hefereitice  Coal-.)  29 

1020,  .^prii  \%  Sess.  4^,  cb,  m.  Qi^. 
Jeropiicm  of  Laad,  ,(jy  „n  Execc- 
tji>n.)  3g,   ^g   jnjj 

iai3»  JlpriU  5,  Sess.  36,  ch  SS,  t.  7, 1  R,  L. 
Sia,  19.  (Afsi^^ment  of  Breachei  oti" 
JjoatI  ta  Perform  CovcnauU.J         %Z 


506.  (Deputy  Sheriff  Purohmsio^^  oa 
Execution.)  89 

J808,  April  11,  Sess.  31,  ch.  216.  (Loan 
Office  Mortgage.)  241 

1813,  April  5,  Seas.  t]6,  cb.  63,b.  13,  1  R.  L. 
437.     r  Digress.)  «d3 

1820,  Aprd  13,  Seas.  43,  ch,  194, 8.  7.  (Dis- 
tress.) 263 

1815,  April  11,  Sess.  38,ch.  153.  (Distress 
in  the  city  of  New-York.)  2^3 

18^3,  April  5,  Se«««.  36,  ch.  54,  s.  29,  1  R.  L. 
525.     (Treble  Costs.)  346 

1818,vJiwJ10,Se8s.41i<sh.94,8  6  (Costs.) 

346 

1819,  April  13,Sefii.  42,ch.246,s.  4.  (Con. 
viction  »  2d  time  of  Petit  Larceny.) 

Ml 
1813,  April  9,  Sess.  36,  ch.  83, ».  I,  2  R.  L, 

29.     (Witaess'  Fees.)  a'>2 

1813,  April  6,  Sess.  36,  ch.  72,  2  R.  L,.  461. 

(Albany.    Taxes.)  358 

1813,  April  9,  Sess  36,  ch.  81,  1  R.  L.  34a 

( Insolvent  Prisoner.)  366 

1813,  April  12,  Sess.  36,  ch.  94,  a.  2.  1  R. 

L.  34,    (Coste.)  369 

1824,  April  12,  Sess.  47,  ch.  238,  g.  36.  (Ap- 
peal from  a  Justice's  Court.)  372,379 
1801,  March  20,  Sess.  24,  ch.  25,  s.  3.  (J  uug- 

ment  Record.     Costs.)  337 

1813,  April  9,  Sess.  35,  ch.  86,   s,  85,   105, 

106.     (Costs.)  375 

1817,  April  15,  Sess.   40,  ch,  249.  (Costs.) 

S75 

1820,  January  A.  Sess.  43,ch.  1.  (Costs.)  375 
1818,'  April  10, Sess.  41, ch.  94,s  5.  (Costs.) 

375 

1818,  April  ZU  Sees.  41,  ch.  265.  (Co?ta.)- 

1824,  AprU  12,  Sess.  47,  ch.  238,8.  33,  4;?, 

(Costs.)  375 

1813,  AprU  12,  Sess.  36,  ch.  96,8.  4, 1  R.  L. 

344.     (Costs.)  375 

1813,  April  12,    Sess.    36,    ch.    96,  s.  14. 

(Double  Costs.)  379 

1787,  February  26,  Sess.  10,  ch.  44,  8. 4, 1  R. 

L.  76.     (Verdict)  386 

1813,  Aprils,  Sess. 36,  ch.  80,  1  R.  L.  303. 

(Improvements  of  Military  Lot.)  390 
1801,  March  30,  Sess.  24,  ch.  87,  IR.  L. 

172.     (Champerty.)  623 

1813,  ^areh  5,  Sess.  36,  ch.  23,  s.  11, 1  R. 

L.  366.     (Devise.  Power.)  651 

STAYING  PROCEEDLNGS. 
gee  Order  to  stay  Proceedings, 

STAY  OF  PROCEEDINGS  TILL, 
COSTS  PAID. 

Set  Costs,  3,  7,  8,  18. 


See  Constitutional  Law,  II  to  21, 

STIPULATION  NOT  TO  BRING 
ACTION. 

Set  Mandamus,  1 » 

SUPERVISORS. 

See  Taxes,  3,  4- 

SURETY. 

See  Bond.  Escape,  Release, 
Witness. 

SURROGATE. 

See  Executors  and  Administraton, 

SURVEY  OF  A  SHIP. 

See  Pleas  and  Pleading,  9,  10,  11, 
12,  13,  16,17,  18,  19. 

TAXATION  or  COSTS. 
See  Costs,  3,  4,  6,  17,20. 

TAXluB. 

1.  A  resolution  of  the  common  anmcil  of 
the  city  of  Albatiff,  that  certain  sums 
should  be  raised  for  the  support  of  the 
poor,  and  for  the  city  ni^hl  watch  aod 
lapips,  and  to  pay  the  interest  of  the  city 
funded  debt,  Sec.  is  imperative  upon  the 
board  of  supervisors  of  the  city  and  coun* 
ty  of  Albany,  who  are  bound  to  raise  such 
turns  upon  the  city.     vfUion^  ex  parity 

358 

2.  They  have  no  rig:ht  to  refose,  on  the 
ground  that  large  sums  of  money,  hereto- 
fore raised  for  these  purposes,  have  been 
misapplied.  *■ 

3.  The  duties  of  the  board  of  supervisors, 
in  raising  monies  on  vote  of  towns  to  des- 
troy noxious  animals,  &c.  (2  R,  L.  1^  ^ 
IS)  and  on  the  certificate  of  oommissioo- 
ers  of  highways,  to  improve  roads,  (t  R* 


L.  S80^  #.31)  plsMd  tm  th«  8am«  footing; 
by  A*  Spentet,  arg.  and  Bdverted  to  hj  the 
oosrt,  in  delivering  their  opioion,  as  illus- 
trating the  main  qaoBtion,   •  id 


4>  //  iumt^  therefore,  that  in  these  and  the 
like  oases,  the  duties  of  the  board  of  su- 
penrisers,  in  raising  money,  are  merely 
ministeriaL  id 

See  Constitutional  Law,  31. 

TIME. 

The  law  iriU  not  notioe  the  fractions  of  a 
day,  as  between  the  parties,  in  order  to 
determine  whether  the  jndfi^ent  reccffd 
was  filed  before  execution  issued,  unless  to 
preyent  actual  injustice.  SmiU  ▼.  JIT- 
Chetney,  19 

See  Bond  and  Warrant  of  Attorney. 

TRAVERSE  IN  PLEADING. 

iSee  Pleas  and  Pleading,  18* 

TREBLE  COSTS. 

See  Costs,  13,  13. 

TRESPASS. 

See  Jurisdiction, 

TROVER, 
See  Damages,  9. 

TRUST. 

A  trust  in  real  estate  most  be  manifested  and 
proved  by  writing,  or  it  is  void,  Whelan 
T.  Whdan.  537 

See  Fraud  and  Undue  Influence,  12, 
13. 


more  thereof  tritk  iniereii  on  the,  uhPU 
turn  unpaid,  fnm  the  Iti  day  of  October 
next,  on  or  before  the  Ut  October,  1817  ; 
the  residue  expressed  to  be  payable  in 
instalments  of  |500  yearly  in  like  manner  ; 
Aelrf,  not  usurious  on  the  face  of  the  con- 
dition, though  upon  one  oonstruetion,  or^ 
ery  instalment  would  draw  interest  from 
the  \st  October,  1815,  notwithstanding;  it 
might  have  been  previously  paid ;  and 
thus  the  2d  instalment  might  draw  14  per 
ecnU  interest,  the  3d«  21  per  cent,  and  ap 
in  that  progression  to  the  last ;  but  to  a- 
veid  this  consequence,  held,  that  the  words, 
**  with  interest  on  the  whole  sum  unpaid,^ 
should  rather  be  deemed  to  refer  to  the 
interest  as  well  as  the  principal,  and  to 
mean  that  ^500  was  payable  on  the  Isf 
October^  1817,  together  with  the  interest 
that  accraed  on  Uie  balance  of  principal 
subsequent  to  the  lit  October,  1815,  and 
remained  unpaid.    Archibald  v.  Thamat. 
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2.  Where  a  contract  admits  of  two  signifi- 
cations, that  should  be  adopted  which  ren. 
ders  it  operative,  rather  than  that  which 
renders  it  void  ttf 

Zp  If  a  contract  is  susceptible  of  two  con« 
structions,  one  of  which  will  bring  it  with« 
in,  and  the  other  without  the  statute  of 
usury,  the  latter  construction  shoulil  be 
adopted.  id 

4»  A  contract  reserving  more  than  legal  ia- 
teresti  on  its  face,  is,  prima  fade,  evidence 
of  a  corrupt  agreement,  which  is  the  foun- 
dation of  usury  ;  but  this  may  be  repelled 
by  shewing  that  mora  than  legal  interest 
was  reserved  by  mistake,  e.  g.  a  mistake  of 
the  scrivener  in  wording  the  bond,  wheth- 
er such  mistake  be  of  the  iact  or  of  the 
law.  id 

5.  The  court  have  the  exclusive  power  of 
deciding  whether  a  contract  be  usurious  en 
its  face.  ,«f 

6.  A  contract  to  pay  interest,  generany« 
means  the  legal  standard  of  interest,      id 

See  Interest. 


U 

USURY. 

1.  Bond,  dated  Jii/y26<A,  1815,  with  condi- 
tion  to  pay  ^3000,  with  interest,  as  follows : 
f500|  with  mterest,  on  the  whole  sum  un- 
P«d,  from  the  Itt  October,  1815,  on  or 
before  the  If^  Octf^er,  1816 ;  and  |500| 


VALUED  POLICY. 
See  Insurance* 

VENDOR  AND  VENDEE. 

See  Sale  of   Goods  and  Cbattelfl. 
Specific  Peiformance. 


in  JLfEuA,* 


VENUE. 

]•  The  nffidavit  to  chaQ$:e  the  venae  most 
state  the  (tdviee  of  counsel  as  to  the  mate" 
rialitif  of  the  toitneutt*  Johnson  v«  Ro- 
gers. 14 

2.  A  defendant  who  is  a  counsellor  of  this 
court,  making  an  affidavit  to  cbang:e  the 
Tenue,  need  not  swear  to  the  advice  of 
counsel  that  his  witnesses  are  material. 
Cromwell  v.  Van  Rensselaer,  346 

8^  For  the  purposes  of  the  motion,  the  court 
will  take  notice  that  he  is  of  the  degree  of 
counsel.  i4 

VERDICT. 

See  Bond  to  Perform  Covenants, 
1,2.  Costs,  11.  Ejectment,  4^ 
Jury.  Pleas  and  Pleading,  33. 
Practice,  12  to  15,  22,  23,  24, 
id. 

VERDICT  SPECIAL, 

(See  Practice,  12. 


W 

WAIVER. 
See  Lease. 
WARD  OF  THE  COURT. 
See  Husband  and  Wife,  12* 

WARRANTY. 

1.  Assumpsit  is  the  proper  form  of  action, 
where  there  is  a  warranty  of  tiUe  express 
or  implied  in  the  sale  of  a  chattel.  Reto 
T.  Barber.  272 

S.  A  warranty  of  title  is  implied  on  the  sale 
of  a  chattel.  id 

WAY. 

B  owned  an  alley  24  feet  wide,  between  two 
lots,  one  owned  by  w9,  and  the  other  by  H. 
A  built  a  Urge  brick  house  on  his  lot, 
which  extendi  12  feet  across  the  alley  at 
one  end,  and  B  built  a  lence  lengthwise 
of  the  alley,  on  a  line  corresponding  with 
A's  house,  so  as  to  narrow  the  whole  alley 
one  Ivdf  or  more,  which  alley,  thas  nar- 


rowed, B  used  as  a  way.  Then  B  ^re  • 
lease  in  fee  to  A^  of  the  whole  24  feet,  de- 
scribing it  as  a  lot  on  which  A**  house 
partly  stood,  at  a  rent  of  ^IS^resenrin^ 
a  way  through  the  alley  for  himfelC  his 
teams,  carts,  ^.  ;  and  the  lea^e  was  de« 
Glared  to  be  upon  condition  that  A  should 
leave  B  in  the  unobstructed  enjoyment  of 
the  way.  Held^  that  a  continuanoe  of  the 
fence,  as  B  had  himself  made  it,  was  not 
an  obstruction  of  the  w^^  within  the 
^ords  of  the  condition  ;  that  a  reasooable 
way,  for  the  purposes  expressed,  was  ill 
that  B  could  exact ;  and  that  bis  acts,  in 
making  the  fence,  and  leasing  with  the 
house  partly  across  the  alley,  were  £Kts 
from  which  a  jury  would  be  bound  to 
consider  the  alley,  as  it  was  narrowed  \jj 
the  house  and  fence,  the  full  extent  of  tke 
way  intended  by  the  parties  to  be  re^rr- 
ed  ;  the  lessee  baring  a  right  to  reduce  all 
the  residue  of  the  alley  to  his  exclosTi 
possession.    Jackson  v,  Aden*  S9 

See  ConditioD. 

WIFE, 

See  Feme  Covert.  '  Husband  aiA 
Wife. 

WIFE'S  EQUITY. 

See  Husband  and  Wife* 

WILL. 

See  Devise-     Legs^cy. 

WITNESS, 

1.  Where  a  witness  is  called,  and,  on  objec^ 
tion  to  his  competency,  is  put  on  his  mr 
dxrtt  and  answers  generally,  that  he  » 
inteiested,  he  should  be  rejected.  If  the 
party  calUng  him  wishes  to  shew  the  iu<. 
ture  of  the  interest,  as  that  it  is  ideal,  or 
such  as  will  not  exclude  the  witness,  be 
should  follow  up  the  examination  with 
particular  questions.  WtUiams  v.  Met- 
thews.  SS3 

2.  One  who  held  a  note  endorsed  in  blank, 
and  sold  it  to  another,  without  endorsiof; 
it,  is,  after  the  execution  of  the  note  is 
proved,  a  competent  witness  for  the  bold- 
er, in  an  action  by  him  against  the  endor- 
ser, ii 

3.  The  fees  of  a  wituen   attendipg  fron  a 


'foreign  state  are  50  cents  a  day.  ^iehoU 
V,  noly.  352 

\.  Oae  attending  as  a  witness  from  a  foreign 
state,  before  arbitrators,  beings  arrested  by 

'  virtue  of  a  eapioi  ad  respondendum^  was 
discharged  absolutely,  without  being  re- 
quired to  file  common  ball.  Sanford  r. 
Chase.  381 


ty  for  the  prosecution  of  an  appeal,  and 
substitute  other  competent  security  ;  to 
that  the  first  may  be  a  witness  for  the  ap- 
pellant.   Tbmpkint  y.  CurtiM.  S51 

Set  Partnership,  2. 
WRIT  OF  INQUIRY. 


5;   The  eonrt  of  common  pleas,  on  motion,     Ste  Bond  to    perforin    CoTenSintS* 
•tthe  trial,  are  bound  to  discharge  a  sure.  Practice,  18,  19.  Sheriff,  I,  2,3. 
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